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3-mT 3wwai COd 3f151wai i4l.d/ eiow 3tTArSFR, 'S.vrl 30ST n'va' Tirsix, ST,A7SP? / i/T0I1 / al1ntxtTw 5TgT 1lsd iI( el 

3tF1T 1 147: / 

Arising out of above mentioned 010 issued by Additional/JoirstlDeputy/Assistant Commissioner, Central Excise I Service Tax. 

Rajkot / Jamnagar / Gandhidham 

r Iqci & 1AlcIIc) r cud-I i 'idi /Name & Address of the Appellant & Respondent 

'MIs. Vimek Construction Co., Ptot No.66 Ward 7-C, Gurukul Road Gandhidharn 

(Kutch)Dist: Kutch. 

y 3tT1r(3Tsftw) mpfStpr e1'p 1 17iRci rtl4 aaes ntr)f3-esnt I ui1fte,ui ki e,a184 Mellw 51t3- 9/3- e,e,,li 
Any person aggrieved by this Order-in-Appeal may tile an appeal to the appropriate authority in the following way. 

/DIT Sloe, 3,-4i 11w4' t53-  37tTt41Zr -slOile,.tai v(  3t11w, o''lsr ac4IO si  M T(9rsnw .1944 st/r OT4T 35B /x 34775/3-7 
0 1rn 31i1fR97, 1994 f 03-iT 86 315343-T 1I1d .adtti 5/It art g'iwpt 1/ 
Appeal to Customs, Excise & Service Tax /Srsncl'at- ':ihunSl under Section 35B of CF Under Section 86 of the Finance 
Act. 1994 en appeal lies to:- 

(B) 

mt/won J/r.wIw.1 9759/13-sTpr ars/r ssmret t/i srw A'5/rzr a,-eie,. ste, ow 4oiw  3f)6ftZr ,-eieiRlwoi r (n 't/77, ct- A3-T14F aT 2, 

Tue special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RN. Puram, New Delhi in all 
matlers relating to classification and valuation. 

j-,nri 'T,'r.cc,  1(a) 5dRS T0 3~l3-11 n 3Tt9taT S'lw 5TSft 3~lTIt et/e,r 5/xRT a,9Ie, Slew' 047 40149/ 375/ITt/tar -eiui//two', (fR47Ittt) 
Rt/13-7ST 334i0 '-/I1&4,i, , stI2r/i0 113-F, ST34T5/'T ITOtST 3T5tTat 31es0iel0- 3oot7. t s/It sl.1 stit/tria If 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhsumali Ethawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in pars- 1(a) above 

34t/r ,-siji(e,oi we3T 3t47 541-,lcf q9/  5/r ¶e 5/SFl47 a,-nw STem (37ttl3-r) aw'oe/l, 2001, /3-Term  6  47 379rst/Pr /rTx*/r fti,v 

ai4 una EA-3 47r 471 47 ytst 11T iwi str/tcir I 3-7747 47 47 we 1797  9(  47 111SF, .s151 aewle, STem s/It 11134 ,sSiil 47t 0191 343- 
eOiIOSi 901 4734t5tT, any 5 cue 774 we, 5 ccv avis nIT 50 ccv ens 179n 375197 50 9711sF 097 47 35/3197 PIT 99/117 1,000/- 97747, 
5,000/- .s'v4 3-meaT 10,000/- east 971 ¶3-t'ttlftPr .,I04l 1111777 5/11 9(71 elo1 771111 ¶/rS1'rlItpt 117797 97' -11.1, 015(710 3731471SF a 1771//11IiTUT 471 

911011 47 01910401 13-l-eip 47 d19 47 171.+/I T" ° -' coIn .9/11 eITk-s 1t 317571 311771 ilv I 31473-la ynme mr 

47 37 m 47 ei 7713//v wy) 'a13tpr 4.-45r A5ieli./.vJ7 f ii'a-rs: 0 5 .1 l'//r4] (3-2 3)343-) 47 ¶v 31T11yAr-947 4/ 
PITST 500!- avis 97r 4T'l/r31 19797 eel eli 'ITn li 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 I as prescribed under Rule 6 of Central Excise 

(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Ps, 1,000/-

Rs.5000/-, Rs.10,000/- where amount of duty demand/interestlperialty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac 
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the 
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Applicators 
made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

.-4/04i sJe,sjsi 4/ 113137 3147131, (71,9/ 3'77SF, 1994 471 14171 86(1) 4/ 37174717 4eia'n (71eiceiell, 1994, 4/ //r7 9(1) 

34544777 erw S.T.-5 47 vu crf)3aft 47 47r 1sT mis/I o47 isr ft/tm rr)3sr sIt 3e5/iw 5/ft o5/ 93- 79344 -m,  _. 

47 17717 71/34 tic 171si y3-a/t eLI//C) 3477 3-31* 47 we 47 019 097 STTh 4/ 3-1197, .977 40149/ 471   471 as71/ 3/13- ewuact .iv ara4'cr, miar 

o101 err ea47 9xm, 5 cu ann err 50 elca 9V d4,  3-IsleT 50 civ any 473114797 // pIt e,.clr: 1,000/- 111147, 5,000/- Lt/5t31 31'STxtT 10,000/- 

9//st 971 34144717 .eei srem a/IT ',1171 01c9 01111 3454r/11PF 913197 911 577171197, ial71  315/3-73-tar ewiil31w°i 5//I 111051 47 019/ax' 5/0-ei./ 47 SITST 

47 ¶11n1* t11 01ist171.i.*, 1/147 47  eioi ,ei11 ),31,  5/  3-1947 611111 (ItInIT 01191 nIT//tv I 01eIF19 3-1176 1111 ITT31tST, //9n 5/4 33-7 Itt/vt 47 f/PIT 

eu//C 31 711113-liT 375/14776 ewioai)e,(ai *1 ltlul 33-5131 I 3-5rTaT 311/Pr (1* 3(347) 47 (71v 37r86w-047 4/ ElSe 500/- netar anT 

.,iel 'uci FSTT f 

The appeal under sub section (1) of Section 36 of the Finance Act, 1994, to the Appellate Tribunal Shall be /iled 
cruudruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy 
of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs, 1000/-
where the amount of service tax & interest demanded & penalty levied of Ps. 5 Lakhs or less, Rs.5000/- where tise amount of 
service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- 'Nbc/c 

the xmcunt of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bttnk 
draft in favour 0/the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal 

a situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 



(C) 

(i) 

(v)  

(vi)  

(D) 

(i) rn 3lDl 1, 1994 r urn 86 3zrtrnn3r (2) un l2A) 3)Trar ars 4i i1 3rrftm, ie (eei(1, 1994, (9rstvT 9(2) u 

9(2A) ;  ¶2sri'ftpr nqrr S.T.-7 air n-n asry srtr 3rrusrnr rs9rnr  rre, aisrarr 3Trztaiur (3rit1m), aiPT avic rirn 

FflU PT1air 3Trsr rf nfriff 'ii m (a-i2 um nDr n -znrn  aTlv) 3)T 3tTZtR'tT EstTtr e51e'ir 31kv1 3iQt4r j4JHd 
n-met on-r-e11-sr  ntr air8-atn ir-a( me air 3nr r n1 sr n-tar ri mest 'ts(t I / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Ruler, 1994 and shalt be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 
to file the appeal before the Appellate Tribunal. 

(ii) f'ren tram, -4 a-vic tiwh 7 5i 3~Ff'lSi tftl8taiTni (*n-ir( \f(1 3$lTs't n-15T 5tTs 3n-R1n- tic-'4, 3tT 1944 r 
urn 35um 3Taf)Ts, at r 08a 3rft11sTar, 1994 r itiTi 83 3f0Mar ww sit cer itf sT , 9ai 3fT5r ir1 3rrnit1Ti 

' 3mltTr mitt +iara avic rn-aiLitei mi i-iie 10 rflit'8r1'r (10%), Tsar sin-i n-n' n-sin-n ¶ai(d , sri .a-eii, n-n' ttn'1r ,n1i 
i9iIi , rT am1ie Itivzri aiv, mitt ai tt 3RTi1TT diet v'( 5tTttr 3l1Ts Sr iTt8r roar er em * 3nitTm n- 

jrl tn-ai n-ar 3995)Tr "Civ ln- am 5wt" 12J-n-i trr)n- 

(1) 0111 
(ii) kn-9sr cCi sit sit diCd 

(iii) siar/tir ,vj-rr Cvetcutl DIve 6 si /tar  

- arsttsaitrmsininiam1e (m 2) 3ntft1arn-2014 sis siP*sif3 zrui)eri  sicmn-Ts1Tts3ai 
TOtsrTs n-sit n-ar 3n-ftTT sit CCI t trt4 1/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeat against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be Subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
(i) amount determined under Section 11 D: 
(ii) amount of erroneous Cenvat Credit taken: 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

5tR5T mwi  sit rrn-ffn-vr 35'/tn-er 
Revision application to Government of India: 
vv arrksr sit n-er/titTer nifitrair D2c cicet if, sifter a-vic trc 3ll8llifnreT, 1994 sir ctiar 35EE n-am 
cDr. 5iiitd CK, -imt6TeT 3/Tif4eT erTf, ¶tti'yr esim. i,m-u '51Tr, it'tifr sin-, aftoar fl-i n-ear, Ccc cc), tn-rtT-11OoO1. sir 
tin-itT ,vt-{l unvi / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

vti n-mar si DIn-it eccie /ti airarsi si, ci ec.cic ltyitft ave art DIt2(t ari-trac( if SIn-IT 5T if '-iateice if itt'tain- n-i DIn-ft 3rmr 'en-rate err 
DIn-ft n-er sin-it n- if t Same ro ririce if sitter, err fitcir Sin-ri ar if err Seataur if eie if 0m-'eur if ffrcr, DItot 'ei',rect err 

tittotSimiTte(Fifciv iifn-Tn-ififl/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to snottier factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

Sn-Tn- if qiy  DIn-ft i9 SIT ittTs to (tn-/tn- art if e1c if f9DIa/tur if  ave n-n- Sift erf ifaifrer en-n-O Ic-'e if riir (ft/tn-) if 
if to nm6Tifrig SITittartoDIn-naisirernit  ft/ 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable materiel used in 
the manufacture of the goods which are exported to any country or territory outside India. 

er/f a-crc n-n-er cii Slain-Tar DIn- t/tn- in-n-ar if ein-, sin-tar n-i Si,n-TiT to n-c DIat'ttr ifreir cvi fi / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

an-ic if an-ice tram earn-mar if DIv iffin- ar 3affififersr n-ar arif (ttf,-c Ilin-tllaft if cc cc-v 411 zrf f 3/tn- /tif 
3TrfTtto3irf(3lr(ifeciDI'aSa3T'DITiar )er2),199841rn-rtr1O9ifuvrtDIetaiifraifytom3ietsrrn-'ea1/t''qn-srreteif 
n-Tier fau en- fIt 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

i/t5-nl 3m-ce sir ft imifreti yes +icirri EA-8 if, isft sir sin-fret ac-rice tm-er (ic-ftc) DIvemnsil, 2001, if 12cc 9 if DIDIl,'n- f, 
5ai3nr1c/tsulif 3 ely if3to/tariftalliff n-TufT I 54/tth131T/tETsiferr5tlrar3lTftrar3fw3irftrifrftw eirvre.ci rn-,ft 
n-i1vi n-Tsr fr ifrrfrer  an-ic n-am 3r/frltterar 1944 sir n-maT 35-siE if cyc  ftit*fter n-me sir 3n-Tmfr if T1TESI si n-n- TR-6 siT n-Itt 
en-c sit irilelt nifarl / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shalt be 
accompanied by two copies each of the 010 and Order-In-Appeal, It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-FE of CEA, 1944, under Major Head of Account. 

nm-toTaT 3iTtoiT if n-Tsr -cI2I9I ItmittItra steer sir 3rro1n-~r sir n-iafl 'ririfri I 
sift eec-i i've n-er n-Tn- CC/t n-i 3aTif en- n-t tn-tel 200/- err earn-in- DImir civ 3/tn- ci?, v)ec-i 'vc n-er em-ar n-i-i) if Sn-icr ft sir 
tn-tel 1000 -/ err train-rn- DIietT cmv' I 
The revision application shall be accompanied by a fee of Rs. 200!- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

n-Itt ar 311f5r if ee 311tt51t arT n-n-i/tsr f to riveter n- 311/tir if f/tv sn-'v err ii-liC, ac-i)e-e ear if I/tszmT cc-i n-nf/tif I ar an-ar if 
siDIn n-n- n-toteicif'vi'v touai3 n-SITifn-C i-i,toum3rT/tn-n-n-meidif 1 

In c/tse, if the order covers various numbers of order- in Original, fee for each 0.1.0, should be paid in the aforessid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt, As the case 
may be. is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Ra, 100/- for each. 

eretnetifllforrr -vi vice tram 3TIttDIn-n-, 1975, 41 3m-n-sit-I if 3n-Tfnn- an- 311f tr in-  vemiar 31i415r sit 'A1  n-n- Isit/tifyr 6.50 cci) err 
-n-ciev n-n-er ff1/tn- en- ylci ariffari / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall beer a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended, 

n-toT tram, 41n-fr'q .crn- 51,-er n-n- i)aier.t .ti'41'ttrn miIetTI1.tTsT°r (met ffftt) Dteir2, 1982 if n/tn-rn- n-el n-air ifsrfetrer'r eicr-/t sit 
aviOel(tn- ansi ad DIn-Sit i  S/tn- sIr iCi  irtsttkn- (felt Cmvi fi / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules. 1982. 

- 

,amt 3i41a1'rri crrtoerrlt sir 31t11ar irrfttar  if ceffe cvii'v, 1i)vmr slit ccfteie n-tm-n-sit if DIv. 3rrfln-rrtt ffei-itv lan-yc 
w-ww.cbec.gov.in  to fur C'vr-i f I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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ORDER-IN-APPEAL;:  

M/s. Vimek Construction Co., Plot No. 66, Ward No. 7-C, Gurukul Road, 

Gandhidham, District - Kutch (hereinafter referred to "the appellant") filed 

appeal against Order-in-Original No. 25/ST/AC/2015-16 dated 19.10.2015 

(hereinafter referred to as "the impugned order") passed by the Assistant 

Commissioner, Service Tax Division, Gandhidham (hereinafter referred to as "the 

lower adjudicating authority"). 

2. The brief facts of the case are that the appellant had provided services 

related to civil labour work fn construction of more 12 residential units, 

valued Rs. 10,08,888/- during F. Y. 2008-09 to M/s. Ajanta Properties, Anjar for 

which they issued bills in piece-meal, but did not pay service tax due thereon. 

Show Cause Notice F. No. ST/AUDIT/DC-01/2014-15 dated 02.04.2014 was 

issued to the appellant proposing recovery of service tax of Rs. 1,22,393/- under 

proviso to Section 73(1) of the Finance Act, 1994 (hereinafter referred to as "the 

Act") along with interest under Section 75 of the Act and imposition of penalty 

under Section 76, Section 77 ad Section 78 of the A ie proposals made in 

SCN were decided by the lower adjudicating authority vide the impugned order 

wherein demand of Rs. 1,22,393/- was confirmed under proviso to Section 73(1) 

of the Act; recovery of interest under Section 75 of the Act was ordered and 

penalty of Rs. 10,000/- under Section 77 of the Act; penalty 01 Rs. 61,197/-

under Section 76 of the Act and Rs. 1,22,393/- under Section 78 of the Act with 

reduce penalty option was imposed on them. The appellant paid service tax Rs. 

1,22,393/- vide chaUan dated .fll.2017. 

3. Personal hearing in the matter was attended by Shri Bhaskar Joshi, 

Advocate, who reiterated the grounds of appeal and submitted that the penalty 

imposed under Section 76 of the Act is required to he set aside as this penafty 

can't be imposed when penalty under Section 78 of the Act has been imposed; 

that when penalty under Section 76 of the Act is set aside, he is ready to pay 

25% of penalty under Sccton 70 of the Act to ava option given to them 

vide the impugned order, hut did not submit the reasons for delay in fining o 

appeal. 

4. I find that the present appeal has been filed by the appellant on 

27.11.2017 in respect of the impugned order dated 19.10.2015 issued on 

19.10.2015. The appellant in Form ST-4 has mentioned the date of receipt of the 

impugned order as 05.11.2017, which indicats that appeal has been filed 

within 23 days from the date of receipt of the impugned order. However!  the 

Page No.3 o 5 
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appellant did not mention reason as to why had they received the impugned 

order dated 19.10.2015 after delay of 749 days. The matter regarding delay of 

receipt of the impugned order was taken up with the Assistant Commissioner, 

CGST Gandhidham (Urban) Division vide this office letter dated 12.09.2018 and 

he vide his letter F. No. IV/GDM Urban/17-25/Arrears/18-19 dated 18.09.2018 

reported that the impugned order was served upon the appellant/proprietor on 

29.10.20 15 as is evident from dated acknowledgement reproduced as under: 

5. In light of the above facts, I find that the appeal is required to be decided 

on the limitation of time as this appeal has not only been filed beyond 90 days of 

the receipt. of the impugned order but the appellant has also 

misrepresented/given false statement in ST-4 as having been received on 

05.11.2017. The Commissioner (Appeals), as per proviso to Section 83(3A) of the 

Finance Act, 1994 is vested with power to condone delay of maximum up to 

thirty days, over and above the normal period of sixty days for filing appeal, 

albeit on reasonable cause being shown. The present appeal has been filed 

beyond stipulated time limit of 90 days, from the date of receipt of the impugned 

order, provided under the statute and Commissioner (Appeals) has no power to 

Page No.4 of 5 
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condone this delay or entertain any appeal filed beyond time limit of 90 days. 

Therefore, such an appeal is liable to be dismissed on the ground of limitation of 

time. 

. 3)d1t'u 4 1r$'3T'ftr 1-i fhn ikii 

6. The appeal filed by the appellant is dismissed in mime. 

y_Regd. Post A.D, 

To, 
M/s. Vimek Construction Co., Plot No. 66, 
Ward No. 7-C, Gurukul Road, Gandhidham, 
District - Kutch 

.. tI! i  qir , 

tçlI i, t94ft, H4i'T :i- -, 

ii- mr, -4it4. 

Copy to  
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 

Ahmedabad for his kind information. 
2) The Commissioner, CGST & Central Excise, Kut:ch, Gandhidham for 

necessary action please. 
3) The Assistant Commissioner, CGST & Central Excise, Di\!ision Urban, 

Gancihidham for further necessary action please. 
Guard File. 
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