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Date of Order: Date of issue:

N FAR AW, 3FT (rfed), IsTHIT G@RT IR /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

T I HTGF/ T HYF IUGFA FETF FYFA, FE 309G Yo/ A, TARIE [ HHAIR | T o WA il 7
ey q ghoe: /

Arising out of above mentioned OlO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

g FNaHar & 9f3aEy & A8 g qar /Name & Address of the Appellant & Respondent :-
M/s Tokyo Plast International Ltd, Shed No. 271/372, FA Il Type Sector IV KASEZ
(Kutch)Gandhidham(Kutch). '

39 IMeAEE) ¥ AT F5 wfEg Palfa JF & svaea ofted / wifeRer & wAe wde aRR Y At B/

Any person aggrieved by this Crder-in-Appeal may file an %ppeal to the appropriate authority in the following way.

I AeF Feg 3 Yok UF Jare NI RAATOaor & 91 3fier, Fedig 3008 Qe HATATH 1944 1 4T 358 & Fraerd
(A) vd feq #fOfEe, 19947 €1 UWT 86 ¥ W WIS FE B 1 FHAr ¥ ) '

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance

Act, 1994 an appeal lies to:-

(i) AT e ¥ FEleud T AT W Yo, FAT Sedes YoF U VEeR I it & @AY 9, dFe st o 2,
I . [®H, 75 Reelt, 7 & awh afge v

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.

(i) WQﬁ?&aua)#mmma:mawwmmmgw,mmaﬁwmmmm@m)
& aRew el QS | efady g, SgET A el SRHeETE- 3coots F AN Sl iR I
To the West regional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

(iii) mmimmﬁamﬂ:ﬁvmwmgw(m)m,2001,%%@6#%%%
T wuA EA-3 F IR gfedl # oot Rt S R | s & F R FH UF W9 & A, @ 3 Yok S AGT w@mer B A 3R
TN TA FHA, TIC 5 WG AT IEF FA, 5 A IIT AT 50 TG IIC AF UG 50 9@ YT F HOF & A HAA 1,000/ ¥,
5,000/ T9&"3r2rar 10,000/ 39 1 FeARe s o F1 oy wowd w1 QURE o 1 gaE, Fifa addE 5
AW F FErE ISR & AF ¥ Rl off adfaed &7 & 3% @ o Y@ifed d% goe g haT ofeT MR | @ERd 3w &
oI, d% Y 30 arar # g AT @ wefle ey ~arier f omar Rua ¥ ) ' Ry (8 A1) & R dkdeauw #
A1y 500/- 39T F ARG qoF TAT FEAT G U/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/
Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application
made for grant of stay shall be accompanied by a fee of Rs. 500/-.

(B) I R F gwe sde, Red wffme, 1994 i uw 86(1) ¥ siedtd e Rwware, 1994, F Bww 9(1) F awd

AR yay S.7.-5 & ar gfdl & F o wEeh v 39 W T HRY % fawg arde ol @Y, 3w Wiy @nr & wouw #y (3

#wﬁmﬁafﬂ?ﬁaﬁ%@msﬂﬁﬁmﬁwwqﬁ%m&mm@rm,m@rnﬁr&ﬁrmww,ms

W T 3EH HA, 5 TG TIC AT 50 I IUC GF FUGT 50 A T F ¥ § @ FAC 1,000/~ T, 5,000/- FTF 372@r 10,000/-

T F1 UG FA e # 9f devw w1 OuiRe qow B spramen. @i sl SrnfeRer B R F qere USRCR ¥ A

éﬁwﬁaﬁwﬁﬁiﬂmaﬁﬁéﬁmmmﬁmﬁmaﬁmﬁ?mmmﬁv|ﬁaﬁamww,éa?ﬁ3vmﬁaﬁm

- mméﬁmmm@ramw%lwmaﬁsr(ﬁ%)#%vaﬁm—w*msom-mmﬁmﬁaaﬁ
STHT AT I/

The appeal under sub section (1) of Section.86 of thé™Fipance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Riile.9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy
of the order appealed against (one of which shall .be certified"copy) and should be accompanied by a fees of Rs. 1000/- where
the amount of service tax & interest demanded-& penalty' levied-of 'Rs, 5 Lakhs or less, Rs.5000/- where the amount of service
tax & interest demanded & penalty levied is ' more' than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the
amount of service tax & interest demanded &; penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in
favour of the Assistant Registrar of the.bench of nominated Public Sector Bank of the place where the bench of Tribunal is
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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faea wfafeer, 1994 & amr 86 #r 3T-ummet (2) TF (2A) ¥ AT g # TN AW, Qe AwwETAY, 1994, F BEH 9(2) wE
9(2A) ¥ dga PuiRT wuar S.T.-7 & $r o7 7l v 395 FUw A9, FRT 3cUE YoF IUAT HgFE (W), FT 38 Yo
mmmrﬁqﬁmmw(mﬁ*mqﬁwﬁa?ﬁ*aﬁv)sﬁrmaﬁmmmmm Fi
3eqTe; Yol W, F AT AT B R gl F T B & aTe IR Y 9fy o @ & erwer A gl |/

The appeal under sub section (2) and (2A} of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise {Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.

AT gosh, FR 3eUE Yoob TH Jare AT wriEwer (@) F ufY et & Aawe # w0 e gew wfafmw 1944
ur 350% & et St B R wRMTH 1994 & URT 83 ‘rmWﬁmwﬁﬂég,sﬁer}:qﬁm
OO & T F GHET 3eUIE YeFAaT X AT F 10 wfAe (10%), F€ B vd AW @A §, A JAW], TG FaS JAA
R 3, &7 sprerer R e, T B 58 4T & Fla o B o A R T U oW #03 WU ¥ Hw A e
FeE 3eUE Yok Td FATRT & Hadtd Wi faw v gew & Tt anfeer &

(i) uRT 11 2 & et T

(ii) AT FAT FT o T T AX

(ii) [dT FAT RFAE F ATH 6 F Hahd 23T A

- agd T B gw ur F yue Redwr (@ 2) yRfEs 2014 F 3w @ 9F TR e ey & weer faamrde

T 39t U9 3 Y ) A gl
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2} Act, 2014.

HIRT TER F AT e

Revision apphcatxon to Government of India:

T 3Ry F grerr e emfef@a awe # &89 3oue yew wiEEa, 1994 aﬁ‘rum35EEé:qw F T HR
mmmmmmmmmmmmmmmm a’é%—&noom:ﬁ
frar S arfgwl /

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the foliowing case, governed by first proviso to sub-section (1) of Section-35B ibid:

ofy A F PRl FFEE F FHS H, T AHE A w *mﬁ#mnga‘»mm*ahwmﬁnﬁmmﬁm
R Y O SR I W gER BN [ TS ¥ AR, a1 R 3R 9 & A1 WEROT F AT $ THEROT $ oW, R sRamw o
Wmm’ﬁm*m%mm/

In case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

R ¥ AT B U @1 AT W T W @ A & R F age w0 A W oRd g & 5o Oew & ge (Ree) F
A H, S ARG ¥ SeT FRET Tsg A1 &7 F A & oo g/

In case of rebate of duty of excise on goods exported to any country or territory outside india of on excisable material used in
the manufacture of the goods which are exported o any country or territory outside India.

IR 3G e FT YIS T Re RS & AR, JuT AT S F1 A R Brar awn F
In case of goods exponed outside India export to Nepal or Bhutan, without payment of duty.

glafaa seug a‘nmam*mﬁmmmrmwmmmﬁmmtmmﬁﬁém@
Hmrsﬁm(mﬁa)araam%—dm @ 2), 1998 & 4Ry 109 F @y Tovad &1 ¢ adw 3ar FARAY W @ ag &
e BT A R

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appoirited under Sec.
109 of the Finance (No.2) Act, 1988.

ST IS T & AT yuT gEar A8 #, W f 0T seues yew (arde) e, 2001, ¥F w9 & Hada REks §,
ﬁmré:mwismg%mﬁmmqWaﬁaﬁﬁm:ﬁmstammraﬁramm@rm
aifge] @ & FEE 3 Yo Afufras, 1944 #1 o 35-EE & dgd RAuiRA yos #1 IewEh & w F IR W TR-6 A i
g f1 = wige /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which trie order sought to be appealed against is communicated and shali be
accompanied by two copies each of the OIO and Order-In-Appeai. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

TAQETOT e ¥ Y Pt Ruia ges S wermeh 1 e AR |
mmmwma@mmﬁw%ﬁmzool-mmmw Fw 3R A doEe @H UF I TS T ST & ar
T 1000 -/ FT PEHF HAT AT |

The revision appflcanon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.

iy 3@ IRy F FT A QW F TARY § @ TIF mré:fétvalwwwmmﬁﬁ:mmmlsﬂaw?
m@mﬁmqﬁmamﬁmm% U UG AT HAT WO P TF G fowar e B |
In case, if the order covers various numbers of order- in Original, fee for each O.1.0. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 iakh fee of Rs. 100/~ for each.

TfE =T e HRREA, 1975, & SOE-l FOIEER AW FRY U@ REE IRY 1 9 iR 6.50 v &
e Yo fefe o g R /

One copy " of application or O.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act, 1975, as amended.

mmemwmmmm(mm\mm 1982 # aftiq v 3=y Wa-ud A HY
mﬁ%maﬁrmﬁwaﬁmmm:ﬁméu
Attention is also invited to the rules covering these, and other related‘ ‘matters, contained in the Customs, Excise and Service
Appellate Tribunal {Procedure) Rules, 1982. .’ o . LN

ﬂmmﬁﬁmmmgw—aﬁ mmmm*m fioredt Rueha dsaree
www.cbec.gov.in & 5T " § | /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer to the Departmental website www.cbec.gov.in
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:: ORDER-IN-APPEAL :;

M/s. Tokyo Plast International Ltd., Shed No. 271/372, FA 11 Type, Sector
IV, KASEZ, Gandhidham, Kutch, Gujarat (hereinafter referred to as ‘Appellant’)
filed appeals against Orders-In-Original mentioned below in table (hereinafter
referred to as ‘impuaned orders’) passed hy the #<.istant Commissioner, CGST,

Gandhidham Rural Division (hereinafter referred to as “lower adjudicating
authority™).

Sr. | Appeal No. OIO No. & Dt. Period Amt.  of
No. refund
rejected
(in Rs.)
1 V2/203/GDM/2017 | GRD/Ref/GST(ST)/57/2017- | Jul, 2016 to | 24,681/-
__ 118 dated 7.9.2017 Sep, 2016
2 1 V2/204/GDM/2017 | GRD/Ref/GST(ST)/58/2017- | Oct, 2016 to | 1,13,127/-
18 dated 7.9.2017 Dec, 2016
2. The brief facts of the case are that the appellant, holding Service Tax

registration No. AAACT1985ESEQ01, is a manufacturer situated in KASEZ,
Gandhidham (Kutch) holding Letter of Approval (LOA) issued vide No.
KASEZ/IA/016/2006-07/6570 dated 4.8.2006 of Government of India,
Ministry of Commerce and Industry, Departrmant of Commerce. They are
availing the benefit of exemption of service tax paid by them for the specified
services received and used exclusively for authorized operations under
Notification No. 12/2013-ST dated 1.7.2013.

2.1  The lower adjudicating authority vide the impugned orders sanctioned
refund of Rs. 1,50,636/- & Rs. 1,11,512/- but rejected refund of Rs. 24,681/-
& Rs. 1,13,127/- respectively, on the grounds "z name and address did not
match in the invoices, original invoice was not furnished and payments to the

service providers were not made in the same quarter.

3. Being aggrieved by the impugned orders, appellant preferred the

present appeals, inter-alia, on the following grounds:

(i) The impugned orders are in bad in law, passed without granting an

opportunity of persoinal hearing hy ot fallowirg rrinciples of natural justice.

(i) As far as rejection of refund on the ground that the invoices have been
raised in appellant’s Mumbai Office address and hence does not match, the
appellant submitted that all the services were exclusively provided to and
received by the appellant in SEZ unit in relation to authorized SEZ operations,

which are also evident in the export d‘o’cuments. The documents furnished
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along with refund claim do co-relate with each other and establish that the

refund is claimed in respect of SEZ operations only.

(iit)  The Banks normally issue invoices in the name and address of the
office where from banking transactions are carried out by the account holder
for the services provided by the Banks. In present case, the appellant’s
Mumbai Office carried out banking transactions and hence invoices contained
Mumbai office address and hence refund should have been allowed on this
can’t be made basis to deny the substantial benefit of refund. It is a settled
legal position that an invoice of the service provider will not be rendered

invalid only because the same is addressed to their office instead of factory.

(iv)  The appellant argued that the notification or the Rules nowhere
specified that for being eligible for refund, the payments to the service
providers should be made in the same quarter for which the refund has been
claimed. As a matter of fact, it is not possible to comply with as if the
services have been received at the end of the quarter, then obviously

payments for the sarne will be made subsequent to the quarter.

(v)  The appellant submitted that the refund is required to be filed within
one vear from the end of the month in which the actual payment of the
service tax is made to the service provider in term of Clause 3(iii)(e) of
Notification No. 12/2013-5T dated 1.7.2013.

{vi) The appellant submitted that the said notification nowhere stipulated
that original invoices should be furnished for claiming refund. The appeliant
could not furnish 6 and 3 original invoices, out of 174 and 222 invoices, as
readily not traceable. The lower adjudicating authority has not disputed the
fact that the services covered by the said invoices have actually been
received and used for the authorized SEZ operations and therefore, the

refund on such services was not liable to be rejected.

4, The personal hearing in the matter was attended by Shri Nitin Mehta,
Consultant who reiterated the grounds of appeal and submitted copy of
invoices to say that all refund is for SEZ operations, they being SEZ unit; that
they have made claim of refund within one year from date of S. Tax
payment; that there is no bar of claiming refund in another quarter and/or
payment has been made in next quarter of the services availed; that refund
has been disallowed on incorrect ground; that the address given is of their

head office from where banking operations are undertaken; that amount of

rage 4 ul o
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invoice dated 23.12.2016 at Sr. No. 212 is Rs. 3,043/- only whereas the
lower adjudicating authority has disallowed Rs. 21,739/-; that there is no
condition that head office address is to be invalid; that even when original
invoices are not required tc be suhmitted as at 5:. No. 1, 3, 51, refund has
been denied; that the order needs to be set aside and refund may please be

allowed.

5. I find that the appellant has filed appeals beyond period of 60 days but
within further period of 30 days stating that the impugned orders paSsed by AC,
Gandhidham, Rural Division were received without preamble and the impugned
orders did not contain adairess as to where apiauiis were required to be filed.
They filed appeals to Commissioner (Appeals), Ahmedabad, who forwarded
these appeals to this office. Since the appeals have been filed within time fimit of
further 30 days, I condone the delay in filing appeals and proceed to decide the

appeals on merit.

Findings:

6. I have carefully gor. through the facts of 1 case, the impugned order,
the appeal memorandum and written as well as oral submissions made by the
appellant. The issue to be decided in the present case is as to whether the
appellant was eligible for Refund of Service Tax paid by them on the specified

services approved by the approval committee of SEZ or not.

7. I find that the lower adjudicating authority has rejected Rs. 1,37,808/- of
refund claim on the ground that “name and adz:¢ss of the appellant did not

match in some invoices”, “original invoices were not furnished” and

"payments to the service providers were not made in same quarter”. \\ Q)
AN} s

7.1 For the stated discrepancy of “name and address of the appellant did
not match in some invoices”, the appellant argued that their banking
transactions were/are carried out by their Office at Mumbai and hence, the bank
issued invoices in the nama and address of thei: Mumbai Office. I find that the
appellant’s premises at Kutch is of the manufacturing unit whereas they have
their administrative office at Mumbai and Registered officer at Daman. The
correctness of the invoice and use of the goods by manufacturing unit has not
been disputed by the department. In such case, fact of service tax charged by
their banks and invoices raised to their Mumbai Office has to be considered as a
technical/procedural error and refund has to be granted as service tax paid to
the bank in respect of taxable services provided fo the appellant, which have

R Page 5of 6
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been used exclusively for authorized operations of SEZ are accepted in the

impugned order.

/.2 As far as grounds of “original invoices were not furnished” and
"payments to the service providers were not made in the same quarter”, I
find that Notification No. 12/2013-ST dated 01.07.2013 do not stipulate to
furnish original invoices and that the payments in respect of services received
were to be made in the same quarter. Hence, these are invalid grounds for
rejection of refund especially when use of these services exclusively for
authorized operations of SEZ are admitted in the impugned order. Therefore, 1

have no option but to set aside the impugned order for rejection of refund.

8. In view of above, I set aside the impugned order and allow both appeals

with consequential relief, if any.

R 3riieeal gaRT gof @ 18 rdew & fA9erT e 9% @ e srar i

S. The appeals filed by the appellant are disposed of in above terms.
@\&D\M‘%lm( (aﬁw )\Wmm
g (3rdiew)
By R.P.AD. -
To,

| Shed No. 271/372, FA 11 Type, Sector
| IV, KASEZ, Gandhidham, Kutch,

M/s. Tokyo Plast International Ltd., A, AFA) varee s Ifats,
1. Wt/36R, THT II Z18T, e 1V,
Gujarat FISAT TAATA SHATR S BT,
ATERETH, FES, TN

RS

Copy to:
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.
2) The Commissioner, GST & Central Excise, Kutch, Gandhidham for
necessary action please.
3) The Assistant Commissioner, GST & Central Excise, Division,
Gandhidham for further necessary action please.
%)  Guard File.
5) F. No. V2/204/GDM/2017.
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