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3eere 31P4W1T/ 1el-d 31rae'8i st-,iI e8ie4 3Tt5TlT, *edZT s,-we. 1tc'I 1eT, i,i'5'k / ,,tti.ie I arltfNlwl CT1T 3Ild sOft  

311ft5r 1r: I 

Arising Out of above mentioned 010 issued by Additional/JointlDeputy/Assistant Commks''isr, Central Excise / Service Tax, 

Rajkot I .Jamnagar / Gandhidham 

El 3P1it1 & lcn) [ iii '-icti /Name & Address of the Appellant & Respondent 

1. MIs Man Industries (India) Ltd., 485/2, 50311 & 492, Anjar Mundra Highway,, 

Village Khedoi, Tal: Anjar, Dist: Kutch-370110, Gujarat. 

2. Mis Man Industries (India) Ltd., 101, S.V. Road, Ville Pane (W), Mumbal. 
e 3oer(3Ofre) ft r.cf-,i  ytftft ft cec / eriTleei ft ersras 3i'frer cio seT ewel ti/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

ftrer ec ,4-le a,-ste ne 4oi  3t1'rftle eeiertFrseur ft sift 3ttfle, -c a,-sie tima 3ul1l8rasO .1944 ftt uru 350 ft 
ce ru 3tew, 1994 ftr 01ST 86 ft 3frTat? fl1i .scp ftr ru ersOft- 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 350 of CEA, 1944 I Under Section 86 of tIre Finance 
Act, 1994 an appeal lies to:- 

e4Ictui -ci'se ft 18SI eSIt  iftaai moe, STe.ter .jrCiC.i mo-a 5e erw  3sf5ft5 .er)ai ftr ftw 
3Tt. ft. rssr, 4  fsftt, ftt ftt ,rafl wrftv Il 

The Special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Purem, New Delhi in au 
matters relating to classification and valuation. 

 1(0) ft cdi' urn 314te ft srersi mlw e* 314'lft  so-s, *rmt .a,-aic, sir-a ce ilrtts'  3ttyftur ietI(aeI (E-iic) 
ftr efftre me '&1i, , OPICf1c yre, trere1t rssw 31SM 3fsieis- sd--?8 ftr eaft siif)tv- 
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali Bhawen, 
Asarwa Ahmédabad-380016 in case of appeals other than as mentioned in pars- 1(a) above 

(iii) 3ifleftc .-cteil,(ai ft TteTST srrfrpr tat-ce -tat.  ft fa fteftar ar-sic tlr-t- (31 )tairtrft, 2001, ft iftarer 6 ft 3ftrftrr ¶ftxdftpr ift 
eel 'tee EA-3 set err sIIZIt ft rk.r) f'ci t.ii I pe  ft ft SOT nw sift ft eel, i$i ar-Sic rrrese ftt aiis ,OI.ai tft iiT 3/it 
r-atit-IrI cci 1S31IT, -eec' 5 rota err aeat cml, 5 errs ens er 50 elm .erry  i'rw assisT 50 atm t.ei,' ft 31)81sT rr aa1r: 1,000/- i,s., 
5,000/- s  3TT5T 10,000/- -t's err l9rnlftyr eci toe ftr sift eee eri ¶fts*ftmr Sir--a err 5atiet, eatEr-i 3Of5f1rr t'STtSTrltNtitUT fti 
Stiwl ft efltl't- l9t-eat ft ate ft Ifir-ifi tt ei10tie, e ft cot-ri .ai81 mi1Ar-i dice i're riotti tEari ,atai siifv I eetE tet sri 

ftc dill 351 SInai ft flat sifter  ei teetEe atftrftYei .-ciettEst ftt srnax )8siuI I SPT5T  atrdinr (r aildit) ft flier 3eidi5ai-ne ft 
51St 500/- eec' err sñftrr r--a' 'slat -c-tel ct li 

The appeal to the Appellate Tribunal shall be Fled in quadruplicate in form EA-3 I as prescribed under Rule 6 of Central Excise 
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Ps. 1,000/-
Rs.5000/-. Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lao 
respectively ri the form of crossed bank draft -in favour of Asst. Registrar of branch of any nominated public sector bank of the 
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application 
made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3Offt15T -cjcj)Eoi ft 115151 3fftlsr, (ft-c 31)8lfliztet, 1994 alT DPI 8t(1) ft 3lttftpr toie-r-e 1ttHOirli, 1994, ft llisiei 9(1) ft h/c 
lTth)8rrrureS.T.5 TO   si1e31rsrftfdieel3rrfpe t ,3 11111  
ft trw 'atE 'aetlEtri 8t\ slifter)  3/ti stek ft eras ft eras rice 'atE ft tn-us, ai aosrr-e alit eTc  ,iatsr  alit aiti 3/ti r-iaitoi diCi Oft11Ir iDi 5 
rem err see seas, 5 c-am err err 50 c-t-is seer see 3ruer 50 c-nm ce' ft 31(81sT s a.anr: 1,000/- -,.s4, 5,000/- veft 3aT 10,000/- 
-tat.'-) err tEe/tItus .,tar sir--c alt tilE eea sell! ¶lisi'tftrr tir--c err arurertar, eatEe 3141181-uT .-ci'sittEseai alt Tutu  ft tc-c r-cie ft car-i 
ft lEtul mIt titftEa-c tiler ft ftc otti mif) llisilE.e 81w i'i-  cow ¶E-arti ti sifter I sielftyr mtr  sri micdi-1, ftc alt se Sliest A FIST 
STfV espi 51118111 314118151 -eioilE-c'ai ftr Slarsi ¶t51 I ierruas  3iiftsr (ell 3ifdir) ft lEe tidisii-rit die isle 500/- eec' err (Er/ITO kras, 
sast ueai /'k'l 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Aripellate Tribunal Shall be filed iii 
quadruplicate in Form S.T.5 as prescribed under R'l 9(1) of the Service Tax Rules, 191. ..'ti Shall be accompanied by a coPy 
of the order appealed against (one of which shall be certified copvl and should be r-cco,ioanied by s fees of Ps, :cEc;-
where the amount of service tax & interest demanded & penalty levied of Ps. 5 Lakhs or less, Rs.5000/- where the amount ci 
service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- .vhere 
the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bark 
draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribur.r-
is situated. I Application made for grant of stay shall be accompanied by a fee of Ps.500/-. 



Ii) 

(vi) 

(D) 

(1) 0ftyr 3t1apn 1994 t CR1 86 T 3-t1U3ft (2) (2Al r 3t2')Tr Ta t  3fTr, uiea lur, 1994, IflaraT 9(2) osr 

9(2A) clyd )sftftizr ea S.T.-7 r SIfT SI(1 'T'.T .itri 9T 3riI'd. l-ç()-i thcCi6 fLv-4' 3TI5T 3tT5Trfff (31), oxfsT a-aa riwiu 

coi1r tlT(tyr tnr t crfftaft aiet w (ii  R oa 0.SITh'T yraft rir(v) 3ftt 394T SORI ayiee 3T9ff 3TSrSIT .j4u4-d, b -cft 

a-aic, reC/ eiea. SI't 31'.(leue -uiOilSIT0T 3Ii1 T SIT 1yII ft Oi  3-lTtT T W tl'f SIlT TTf 1J I / 

The appeal under sub section (2) arid (2Ai ut Iii's red'. $9 tire Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) 01 the Ser's lax Rules, 994 sod shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Ceriucl Excise (Appeals) one of which shall be a certified copy) and copy of the order 

oaased by the Commissioner authorizing the Assistact Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) •ftiai 1oa, efthar aiS 51wb ST ftSI1SIrT 319e xi(e1i ((tl-) Cl 3fT11SIt't S r-'ii5 1Ic  31ff$(9i5TT 1944 rftr 

TlTfT 350R1 3CtT, Pir t Cecc0e 3r)SISr, 1994 t tra 83 )c )aTmt ft t mp ftT 5T 3titfr S 31iia 

3TrffT x1r avie SIc4i,T treSI/ai T SITar 10 iftryr (10%), SIR T 'IT SIISIISIT (ot1?  , TI SII*tStT, Tsr xsrer SIIthSIT 

5c-ai time ST eiwx lld.(ci "arts rftxcr star time' lr-a sncx 

(I) 

(ii) sx8ar eat rftr RI ar eaa 

(iii) w8ar iar taeft SIR 6 #T 3R1crr &u ae,a 

- ar l 9T 151ST 8t crrasaw ¶-8e ItT. 21 t1w1T 2014 31mx R ¶a4( rErtar uiIOee siaax leiaixfIT 

3101i 510 31 TI r r'iiJ l fl'l (- 
For an appeal tO be filed before the CESTAT, indet Seclion 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 63 ot trio 1-iriaricu Act, 994, err appeal against this order shall tie before the Tribunal 

on payment of 10% of the duty deritancled where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would he subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 

(I) amount determined under Section 11 D: 

(ii) amount of erroneous Cenvat Credit taken: 

(hi) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

a arc 'ITiOSITer 3TrcTT: 
(C1 Revision application to Government of India: 

9T 3t1tr STtthtvr ut1Tr f-aflrt SIlTSI , - T 3SITT3 time 3T1TT, 1994 RI 11151 35EE SITfIT STRT R 317P)71 31ST 

SI1T, TEaT aravea, trwttt1Ur 311&r5d (a Calera, i-or-s 0$itt, SI'WI aIer, sheet a Red, Cec JIIk wsrsh-110001, ut/I 

,,iieri wrf9cri I 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Rufdir,o, Parliament Street. New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by iirsl proviso 10 sub-section (1) of Section-35B ibid: 

cO. SIlT hutaft er'eeia c aiarR l, ayi ere.aier lsh var-i a/i fetaih w1rai/i t SISTT aTE 41(dielr-1 9'tTtTT lT (1'*(l 31ST TtTtS1 ITT 

fttR 19ft TeE TEIT SIfT   Ts1T rfT uita4er a/ i/liar, an l$aalh ECE SIfT * ITT SISITUr * aer x uvar-4du1 x i/tIler, fIlTh 'esiwi/i art 

harsh STfT * SIlT * STIr41W SIThr* SIll 
In case of any loss of goods, where the loss occurs in transit from a fsctory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 

warehouse 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to cry country or territory outside India. 

a/ft a-/Ic ITsE TI Eatf11T har (8111 REd eiy,-r, .'ir SIT TTtSIT * Cu-i (819111 (If/it eel ft / 

In case of goods exported outside India export to Nepal or Ofrutan, without payment of duty. 

E 5rata tilleR 81 EatT1Sf Ii th ut/fth O-r/lr. fRt 31181611151 ST fT1TIlS (8161ST c1T0rITeft 81 dfld CIr-/l zfff 1T ft 3/It /I 

311/Itt aft 3tlzrerfr (31/Iler) 81 ui-it (Ifr-r-t 3rIf11fITtar (In 2. 1993 .ftt trtss 109 81 ai.t l2e. 41 SIfT RTftT 3TfSIT ii(81f 111 SIT Tn. 

ni61ar ¶Il.v at fti/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 

109 of the Finance (No.2) Act, 1998. 

(v( vC-d vlwSd *1 a/ a/hail lien aiwel EA-8 81, s/I a/f I/Ti/raT 31-ain.0 tlr"/i. (319151) (8aaier-h, 2001, Ils (8/la 9 81 3jyr5Il11 (If (If (,va ft  
IfIT 311/ItT 81 /iOnvi 81 3 3115 81 31115)51 811 aefT ailftv I ia/led 3rtl 81 3151 311/ItT 11 3111'tSIr 311/ItT *1 9t 1111651T /lddd a/i 

ITtiftarl SIlT i/i *ThIT 3.-aSS, SIr"C 311611611151, 1944 811 111Tr 35-EE 81 cifd (81811151 lIST a/i 3151/T8 81 tStTT 81 cftt 'TI TR-6 a/f silT 

/'lJd a/i au-h vn(vl I 
The above application shall be made in duplicate in Form No. El-S as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

e81erur 3aneer 81 anar GLi-a  (ha*lIlar time a/i saae0 s(8 au-h artfftar I 
515 adder 'ITS Ix Cl/S e'a& Sir avaft utxsn t f/I ea.O 200!- zrxr ilateter t3}.-rir ste Sift /11?. Cia/er .J1 ItSIt cal/a 81 ,,-ruin.t 91 191 

x'4If 1000 -/ TI TPTf115r 181ait au/s  I 
The revision appf(cation shall be accompanied by a fee of Rs. 290/- where the amount involved in Rupees One Lao or less 

nd Rs. 1000/- where the amount involved is more their Rupees One Lac. 

111/I 951 3llhar 81 SIft stir sn/It/I TI sraiSar ft a/ cta81rx ster 3ir/Isr 81 lIfe 3r-a. TI ilarRist, i-rIfe-ia taT 81 fIl.uti aieri oil/Ia/i ar lx 

 1r ti/I a/i I/InST q .eiIf 81 lx fIfe 15111*111/I 31hR'TTi etatil61sttui T SR 39fttst SIT 81i/(Or aeue-I  ut/I outs siri0et (Ilcati "lieu ft I / 
In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scniptoria work if excising Ps. 1 Iakh fee of Rs. 100/- for each. 

arltl5itftl/ITT .-aieur-ia tIleR 311111611151, 1975, 81 31erw9-1 Ii 315t1iT SISI 311/ITT ST TIt151 sri/Itt 811 ITIlT PT t16If61T 6.50 'a-f SIT 
.-euauao tIme l~hc ertTr 3i SITI/IcrI / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a Court fee stamp 
of Ps. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

ehar rirarute, Im/Irar sr-arc treat s/I Ifeeu-r 3rtil*IaT mftatilfto/svr (axTuf 161161) (8ziaaieell, 1982 81 ST 31ST STheJl1-  ajar-fr a/I 

aITe  
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise end Service 
Appellate Tribunal (Procedurej Rules, 1982. 

3ST 311ft/l'lar ,/l1l3Cift st/f 3/ftT T)61T 5./a) 51 5/.5(61d arnIe-a, (Ift-iaia 31ft r-iihjdC tfto'tnsl'I lx (8ui, ia/((8tiaphet &c51ai9c 

www.cbec.gov.in  a/I ?.ra ITT/I ft I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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ORDER IN APPEAL::  

The below mentioned appeals have been filed by the Appellants 

(hereinafter referred to as "Appellant No.1 to 2") as detailed in the Table 

below, against Order-in-Original No. LTU/MUM/CX/DC/KKP-1 9/2016-17 dated 

30.12.2016 (hereinafter referred to as 'impugned order') passed by the Deputy 

Commissioner, Central Excise 8 Service Tax, LTU, Mumbai (hereinafter referred 

to as 'lower adjudicating authority') :- 

SI. 
No. 

Appeal No. Appellants Name of the Appellant 

1.  V2 /19/GDM/2018-19 Appellant No.1 
M/s Man Industries (India) Ltd 
485/2, 503/1 a492, Anjar 
Mundra Highway, Village 
Khedoi, Anjar, District Kutch. 

2.  V2/20/GDM/2018-19 Appellant No.2 
M/s Man Industries (India) Ltd 
101, S.V. Road, 
Ville Parle(W), Mumbai. 

1.1 The brief facts of the case are that Appellant No. 1 having Registration 

No. AAACM2675GXM003 was engaged in the manufacture of pipes falling under 

Chapter 73 of the Central Excise Tariff Act, 1985 and was also registered with 

Service Tax under the category of 'Business Auxiliary Service' having Registration 

No. AAACM267SGSTOO5. Appellant No. 2 was registered as Input Service 

Distributor (ISD) under Rule 2(m) of the Cenvat Credit Rules, 2004 (hereinafter 

referred to as "CCR,2004") having Service Tax Registration No. 

AAACM2675GSTOO4. 
\j 

1 .2. During the course of audit, it was found that Appellant No. 2 had availed 

Cenvat credit of Service Tax paid on the services like Management, Maintenance 

or Repair Service, Rental Charges, Business Auxiliary Service etc. amounting to 

Rs. 12,52,541/- during the period from 11.07.2014 to 31.03.2016 and had 

distributed this entire credit to Appellant No. 1 who availed it for payment of 

Service Tax on the services of renting of Dumpsite i.e. storage of finished goods 

after clearance from the factory on behalf of their clients namely, M/s IOCL, MIs 

BPCL and M/s HPCL, claiming it as Business Auxiliary Service. ft was found that 

the said credit of services qualify as input service only for providing output 

service and the said services were not at all related to manufacturing activities 

of Appellant No. 1 and also were availed beyond 'place of removal'. It was 

further found that the warehousing charges collected by AppeLlant No.1 for 

storage of pipes at Dumpsite were not included in the assessable value of their 

final products i.e. pipes for the purpose of payment of Central Excise duty. It 

was alleged that Appellant No. 1 had wrongly availed and utilized the said 

service tax credit for payment of Central Excise duty on pipes manufactured by 

Page 3 of 10 
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Appellant No. 1 and also alleged that Appellant No. 2 had wrongly distributed 

Service Tax credit to Appellant No. 1 in contravention of Rule 7(c) of CCR,2004. 

2. Show Cause Notice No. 60/ADC(LTU-Audit)Mumbai/2016-17/Group-G 

dated 09.09.2016 was issued to Appellant No. 1 calling them to show cause as to 

why Cenvat credit of Service Tax amounting to Rs. 12,52,541/- should not be 

disallowed and recovered from them along with interest under Rule 14 of the 

CCR,2004 and also proposing imposition of penalties under Rule 15(4) and Rule 

15(A) of CCR,2004 and proposing imposition of penalty upon Appellant No. 2 

under Rule 15A of CCR,2004. 

3. The Show Cause Notice was adjudicated by the lower adjudicating 

authority vide the impugned order who hold that Cenvat credit of Service Tax 

distributed by Appellant No. 2 to manufacturing unit at Anjar is not admissible 

to them as input services were not related to manufacturing activity and were 

availed after clearance of finished goods from factory i.e. beyond place of 

removal; that said input Service Tax credit can be utilized only towards Service 

Tax payment of output services provided for warehousing services at Dumpsite; 

that Appellant No.2 wrongly distributed Service Tax credit to the manufacturing 

unit of Appellant No. 1 in contravention of Rule 7(c) of CCR,2004. 

3.1 The lower adjudicating authority disallowed Cenvat credit of Rs. 

12,52,541/- availed by Appellant No. 1 and ordered for its recovery along with 

interest in terms of Rule 14 of CCR,2004 and imposed penalty of Rs.12,52,541/-

under Rule 15(4) of CCR,2004 on Appellant No. 1 and imposed penalty of Rs. 

5,000/- upon Appellant No. 2 under Rule 15A ibid. 

4. Being aggrieved with the impugned order, Appellants No.1 and 2 

preferred appeals on the following grounds:- 

Appellant No. 1:- 

(i) The impugned order is illegal and unsustainable as adjudicating authority 

has failed to follow binding judicial precedent and overlooked the law laid 

down by the Hon'ble High Court of Bombay in the case of S.S. Engineers - 

2016 (42) STR 3 which specifically dealt with the issue. It has been held 

by the Hon'ble High Court that Cenvat credit of inputs, capital goods and 

input services used for manufacture of goods or provisions of services is 

available in common pool and same can be utilized for payment of excise 

duty and/or service tax. Reliance also placed on the case laws of Sumita 

Tex Spin Pvt Ltd -2015(39)STR 502, Thangvel. & Sons - 2015(37)Service 

Tax Rules, 1994 144 and Laxmi Technology and Engineering Industries Ltd 

Page 4 of 10 
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- 2011(23) STR 265. The above case laws were specifically urged in its 

submission before the respondent however the same were not considered. 

(ii) The respondent has overlooked the instructions issued by the Board vide 

Circular No. 381/23/2010/862 dated 30.03.2010. 

(iii) The impugned order should have challenged distribution of credit at the 

end of Distributor and not at the end of Anjar Unit. Once the distribution 

by the ISD has not been challenged, the credit so distributed to the Anjar 

Unit can be utilized in accordance of the provisions of Rule 3 of the 

Cenvat Credit Rules. 

(iv) The input service tax credit was correctly distributed by the ISD to Anjar 

Unit and it was not transfer from one unit to other unit. The Respondent 

has misconstrued the provisions of Rule 7(3) of the Cenvat Credit Rules, 

2004. As per the said provisions, if the input service is wholly consumed 

by a unit, the same should be distributed to that unit only. In the present 

case, the input service were wholly used for providing output service-

management of warehouse/dumpsite on which service tax was paid by the 

Anjar Unit, and hence the input service tax credit was distributed by the 

ISD to Anjar Unit. It was not distributed to any other unit. So there was no 

contravention of the said provision. The Anjar Unit manufacturer of Steel 

Pipes as well as service provider of management of warehouse at the 

dumpsite. As a service provider, the Anjar Unit was recipient of input 

services, which were used in provisions of output service. 

(v) The respondent has wrongly propounded a theory to confine the activities 

of Anjar Unit within its registered premises. The Law does not restrict the 

provision of services within the factory only. In fact, the service can be 

rendered by the Anjar Unit from anywhere including from the dumpsite. 

Thus, the input service tax credit was rightly transferred by the ISD to 

Anjar unit. 

(vi) Cross utilization of Cenvat credit is permissible under the Law in 

accordance with Rule 3 of Cenvat Credit Rules, 2004. Since Anjar Unit 

being both a manufacturer and service provider and having common 

Cenvat credit account, the cross utilization of input service tax credit for 

payment of central excise duty and vice versa is permitted since the same 

are available in a common pool under the Law. There was no restriction 

as such that the same had to be used only in corresponding output 

services. It could be used for payment of excise also. Reliance is placed 

PageS of 10 
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on the case law of Entraco Power Systems Pvt Ltd-2017-TIOL-866-CESTAT. 

(vii) Correlation of input service with place of removal is not relevant as 

Appellant No. 1 was engaged in providing output services of management 

of warehouse/dumpsite and the input services were exclusively consumed 

in providing output service, on which service tax was paid by Anjar Unit. 

Therefore said services very much qualify for input service for the said 

output service. Since qualification of service is not disputed, unnecessary 

stretch made to the meaning assigned to place of removal is erroneous. 

(viii) The appellant has not suppressed anything from the Department. There 

was no deliberate or wilful intention to either avail, distribute or utilize 

inadmissible credit or to evade payment of duty. Details of Cenvat credit 

received from ISD has been declared in the ST-3 returns. Hence, extended 

period of limitation of 5 years for recovery of Cenvat credit does not 

attract in this case. 

(ix) The Anjar unit did not mis-utilize the said credit for payment of excise 

duty. There was no intention to evade payment of duty of excise. 

Therefore no penalty can be imposed on the Anjar Unit as well as ISD 

since the demand itself is not sustainable. 

Appellant No. 2 :- 

(I) There is no dispute that the services used by Anjar Unit would qualify as 

input services in respect of output services rendered by Anjar Unit. 

Hence, the said credit was rightly availed and distributed to the said Unit. 

(ii) There is no dispute about credit availed by Appellant No. 2 and 

subsequently distributed to Anjar Unit. What is under dispute is utilization 

of credit by Anjar Unit. Hence, penalty under Rule 15A is unsustainable 

and unwarranted. 

4.1 In Personal Hearing, Shri Ankur Upadhyay, Advocate appeared on behalf 

of both the Appellants on 17.07.2018 and reiterated the grounds of appeals and 

submitted that CBIC vide Circular No. 1065/4/2018-Cx dated 08.06.2018 has 

clarified about place of removal at Para 3 under General Principles at Page 2 of 

the Circular; that Cenvat credit of input, capital goods and services can be used 

for payment of Central Excise duty and / or Service Tax as common pool as 

clarified by CBEC vide Circular No. 381/23/2010/862 dated 30.03.2010 and 

CESTAT's order in the case of Entraco Power Systems Pvt. Ltd - 2017-TIOL-866-

CESTAT-Mum and Hon'ble Bombay High Court in the case of S.S. Engineers - 2016 

(42) STR 3; that no penalty is imposable on Appellant No. 2 for distribution as 
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there is no wrong distribution but correct distribution as per Rule 7(c) of the 

Cenvat Credit Rules, 2004; that their Mumbai Office is corporate office and 

hence, Rule 12A(4) of CCR, 2004 is not applicable. 

Findings: - 

5. I have carefully gone through the facts of the case, the impugned order, 

written as well as oral submissions made by the Appellants. The issue to be 

decided is whether Appellant No. 1 was eligible to avail Cenvat credit of Service 

Tax distributed by Appellant No. 2 or otherwise. 

6. I find that Appellant No. 2 in their capacity of Input Service Distributor 

had availed credit of Service Tax paid on warehousing charges paid by them for 

the warehouses/dumpsites where the pipes manufactured by Appellant No. 1 

were stored after being cleared from their factory on payment of Central Excise 

duty but these charges were not included in the assessable value of the pipes for 

payment of Central Excise duty. Appellant No. 1 collected charges from their 

buyers for warehousing along with Service Tax payable on the said charges under 

the category of 'Business Auxiliary Service'. The lower adjudicating authority 

disallowed the Cenvat credit of service tax availed and utilized by Appellant No. 

1 for payment of Central Excise duty on the grounds that the said input services 

were received beyond the place of removal and these services were not related 

to the manufacturing activity, hence the said credit is not admissible to 

manufacturing unit of Appellant No. 1. On the other hand, Appellant No. 1 has 

argued that correlation of input service with place of removal is not relevant as 

Appellant No. 1 was engaged in providing output services of management of 

warehouse/dumpsite and the said input services were exclusively consumed in 

providing output service, on which service tax was paid by Anjar Unit; hence, 

the said services qualify for input service for the said output service. Appellant 

No. 1 further argued that when qualification of service is not disputed, 

unnecessary stretch made to the meaning assigned to place of removal is 

erroneous. I do not find any merit in the argument put forth by Appellant No.1. 

It is on record that their pipes i.e. final products were cleared from the factory 

on payment of Central Excise duty and same were stored at dumpsite by 

Appellant No. 1 on behalf of their buyers as duty paid goods. So, the place of 

removal in the present case was factory gate in terms of Rule 2(qa) of CCR,2004. 

It was Appellant No. 2 who had availed input services relating to said dumpsite 

and distributed to Appellant No. 1. Thus, it is cleared that the said input 

services were availed after clearance of goods from the factory. Hence, I am of 

the view that any services availed by Appellant No. 2 subsequent to the 

clearance of goods from factory of Appellant No.1 would not be covered under 
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the definition of input service for Appellant No. 1 under Rule 2(1) of CCR,2004. 

Further, there is no dispute that the charges collected by Appellant No.1 from 

their buyers for storage of goods at dumpsite were not included in the 

Assessable Value of their final products i.e. pipes. Thus, the said input services 

had no nexus with the manufacturing activities inasmuch as the said services 

were not related, directly or indirectly, in or in relation to the manufacturing of 

the pipes. Appellant No. 1 has not been able to justify as to how the said input 

services which were availed after clearance of the goods from their factory were 

in any way related to the manufacturing of their finished goods. 

7. Appellant No. 1 argued that their Anjar Unit, being both a manufacturer 

and service provider and having common Cenvat credit account, the cross 

utilization of input service tax credit for payment of central excise duty and vice 

versa is permitted since the same are available in a common pool under the 

Law. They further argued that there was no restriction as such that the input 

service tax credit had to be used only in corresponding output service. They 

relied upon various case laws and Board's Circular No. 381/23/2010/862 dated 

30.03.2010. I find that utilization of Cenvat credit is not the issue involved in the 

present case. The lower adjudicating authority has held that Cenvat credit of 

Service Tax credit was inadmissible to Appellant No. 1. So availment of Cenvat 

credit is the issue involved and not its utilization. I have also gone through case 

laws and Board's Circular No. 381 /23/2010/862 dated 30.03.2010 relied upon by 

Appellant No.1. I find that the said case laws are regarding cross utilization of 

Cenvat credit i.e. whether Cenvat credit of Service Tax can be used for payment 

of Central Excise duty and vice versa. However, availment of Cenvat credit was 

not in dispute in the said case laws. Hence, the said case laws are not applicable 

to the facts of the present case. Similarly, Board's Circular supra is also 

regarding cross utilization of Cenvat credit and hence not applicable to the 

present case. 

8. Appellant No. 1 has contended that impugned order should have 

challenged distribution of credit at the end of Input Service Distributor and not 

at the end of Anjar Unit; that once the distribution by the ISD has not been 

challenged, the credit so distributed to the Anjar Unit can be utilized in 

accordance of the provisions of Rule 3 of the Cenvat Credit Rules. I do not agree 

with the contention of Appellant No. 1. I find that as per Rule 9(5) of CCR, 

2004, burden of proof regarding admissibility of the Cenvat credit is upon the 

manufacturer or provider of output service taking such credit. Hence, it was 

obligatory on the part of Appellant No. 1 to check admissibility of credit before 

taking the credit. 
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9. Appellant No. 1 has argued that extended period of limitation could not 

be invoked as they have not suppressed anything from the Department; that 

there was no deliberate or wilful intention to avail or utilize inadmissible credit 

or to evade payment of duty; that details of Cenvat credit received from 

Appellant No. 2 has been declared in the ST-3 returns. I find that wrong 

avaitment of Cenvat credit by Appellant No. 1 was detected during Audit of the 

records of Appellant No.1. The fact of availment of Cenvat credit of services 

would not have come to the knowledge of the Department and Appellant No. 1 

would have continued to avail and utilize inadmissible credit, had the records of 

Appellant No. 1 not audited. Mere filing of returns and showing consolidated 

Cenvat credit data would not bring this to the knowledge of the Department. I 

am of the considered view that in era of self assessment, onus is upon assessee 

to comply with law on their own. Hence, required ingredients of suppression of 

facts for invoking extended period is existing in the present case. , therefore, 

hold that extended period of limitation has been rightly invoked in the present 

case. 

10. In view of above, I hold that Appellant No. 1 is not eligible to avail and 

utilize disputed Cenvat credit of Service Tax distributed by Appellant No. 2. I, 

therefore, uphold the confirmation of demand under Rule 14 of CCR,2004. Since 

demand is confirmed, it is natural that the confirmed demand is required to be 

paid along with interest at applicable rate under Rule 14 ibid. I, therefore, 

uphold the order to pay interest on confirmed demand. 

11. Regarding imposition of penalty under Rule 15(4) of CCR,2004, Appellant 

No. 1 has contended that the Anjar unit did not mis-utilize the said credit for 

payment of excise duty; that there was no intention to evade payment of duty of 

excise, therefore no penalty can be imposed on the Anjar Unit since the demand 

itself is not sustainable. I find that Appellant No. 1 has wrongly availed Cenvat 

credit of input services which were consumed after clearance of finished goods 

from place of removal as discussed in detail above. Further, Appellant No.1 has 

suppressed the material facts of avaitment of inadmissible Cenvat credit, hence, 

Appellant No.1 is rightly held liable for imposition of penalty under Rule 15(4) of 

CCR,2004. I, therefore, uphold imposition of penalty under Rule 15(4) ibid. 

12. Regarding imposition of penalty upon Appellant No. 2 under Rule 15A of 

CCR,2004, I find that Appellant No. 2 wrongly distributed Cenvat credit of 

Service Tax to the manufacturing unit of Appellant No. 1, in contravention of 

Rule 7(c) of CCR,2004 and thereby facilitated Appellant No.1 in wrongly availing 

and utilizing the said Cenvat credit. I, therefore, uphold imposition of penalty 
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upon Appellant No. 2 under Rule 15A of CCR,2004. 

12.1 3 d3iItI dI 31L1)c1'l rfy.kI 3Ycf-d d TiIcjI ! 

12.1 The appeals filed by the Appellants are disposed off as above. 

By R.P.A.D.  

( -u. -Id'k) 

3-flLIc1-ci (31c) 

To, 
1. M/s Man Industries (India) Ltd, 

485/2, 503/1 &492, 
Anjar Mundra Highway, 
Village Khedoi, Anjar, 
District Kutch. 

2. M/s Man Industries (India) Ltd, 
101, S.V. Road, 
Ville Parle(W), 
Mumbai. 

Copy to:- 

1) The Chief Commissioner, GST a Central Excise, Ahmedabad Zone 
Ahmedabad for kind information please. 

2) The Commissioner, GST a Central Excise, Gandhidham Commissionerate, 
Gandhidham for necessary action. 

3) The Dy. Commissioner, Central Excise & Service Tax, LTU, GLT-8, 29th  floor, 
World Trade Centre, Cuffe Parade, Mumbai for information. 

4) F No. V2/20/GDM/2018-19. 
Guard File. 
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