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KCH-EXCUS-000-APP-128-TO-129-2018-19
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Date of Order: Date of issue:
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Passed by Shri Kumar Santosh, Commissioner (Appeniz) ~ajkot
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Sefvice Tax,
Rajkot / Jamnagar / Gandhidham

Fdtaddr & wfaaey & @1 Td a1 /Name & Address of the Appellant & Respondent :-
M/s Bharat Chemical, Shah Avenue- I, Office No. 2, Ward 12B, Gandhidham, Kutch.
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Any person aggrieved by this Order-in-Appeal may file an Jappeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appeiiate " ihunal undec Tection 208 of CEAL 1444 !/ Under Section 86 of the Finance
Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,

Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/
Rs.5000/-, Rs.10,000/- where amount of duty demandfinterest/penalty/refund is upto 5 Lac.. 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector b&nk of the
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application
made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of lthe Finance Act, 1994, t¢ the Appellate Tribunal Shall be filed in
guadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy
of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of
service tax & interest demanded & penally levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where
the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank
draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal
is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the seclion 85 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeais) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penaity are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authonty i 1o the commencement ot the Finanwe (No.2) Act, 2014.
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Revision apphc;tlon to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-358 ibid:
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In case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

AR ¥ T fREr O M oS &1 A & @ 4@ F A 0 9ged wed Al W RO 9% Sl 300 e & gl (fEe) &
AT H, o ORE F e Wl asg 1 &7 FF Aata oo &

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods exponed outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.
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The above applicatior: .« be made in duplicate in Form . LEA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision appllcatlon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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In c3se, if the order covers various numbers of order- in Original, fee for each O.1.0. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.
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One copy 7 of application or O.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp

of Rs. 6.50 as prescribed under Schedule-] in terms of the Court Fee Act,1975, as amended.
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Altention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer to the Departmental website www.cbec.gov. m
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:: ORDER IN APPEAL ::

M/s. Bharat Chemical, Shah Avenue-I, Office No. 2, Ward-12/B,
Gandhidham, Kutch (hereinafter referred to as “Appellant”) has filed appeals
against Orders-In-Original No. 06/UrbanRef/2017-18 and 07/UrbanRef/2017-
18 both dated 21.08.2017 (hereinafter referred to as “the impugned orders”)
passed by the Assistant Commissioner, CGST Gandhidham Urban Division,
Gandhidham (hereinafter referred to as “the lower adjudicating authority”).
Since the issue involved is common in nature and connected with each other,

the same are taken up together for disposal.

Amount of
Sr. Order-in-Original No. & Date refund Period Involved
No. Rs.
01 |06/UrbanRef/2017-18 & 21.08.2017 4,85,924/- | January, 2017
02 | 07/UrbanRef/2017-18 & 21.08.2017 2,33,562/- | February &
March, 2017

2. Briefly stated facts of the case are that the Appellant filed refund
applications of service tax paid under Notification No. 41/2012-Service Tax
dated 29.06.2012 being services consumed for export (supply of fuel to
foreign going vessels) which was exempted. The lower adjudicating authority
rejected refund claims inter alia, on the following grounds that (i) supplied
Fuel (bunker) to the vessel which arrived at the port and (i) on going
through relevant invoices and shipping bills it was found that no goods were
exported.  The. lower adjudicating authority, accordingly, rejected the
aforesaid refund claims under Notification No. 41/2012-ST dated 29.06.2012

A

3. Being aggrieved with the impugned orders, the appellant preferred the
present appeals on the grounds that the impugned orders rejecting refund
claims cannot be sustained as the same have been passed without serving
defect memo, without issuing Show Cause Notice and without granting personal

hearing in violation of principles of natural justice.

4. Shri Vikas Mehta Consultant, during personal hearing reiterated the
grounds of Appeal and submitted copies of Shipping Bills to show that the ships
were on foreign run and they supplied Bunker, hence needs to be treated as
export as the goods have gone from India to outside India albeit as Bunker with

the ship to be consumed on the way etc.; that claim was also made under
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Notification No. 41/2012-ST and hence, refund should be allowed; on being
asked to submit evidences to prove that the ships were actually on foreign run,

he requested for some time.

4.1  The appeliant vide letter dated 22.08.2018 has submitted further written

submissions, /interalia, as under:

(1) They supplied fuel oil to vessels which were on foreign run and
undisputedly sailed outside India and thus, fuel oil was also exported. This
makes them eligible for refund of service tax borne by them on input services

used in connection with exporting such fuel oil.

(i)  They submitted all Shipping Bills covered by the impugned orders along
with letter of Shipping Agent addressed to the jurisdictional custom authorities
duly containing declaration that the vessel is on foreign run and is arriving at
Cochin port for bunkering purpose; that they relied upon Trade Facility No.
17/2013 issued by Custom House, Kochi laying down procedure for supply of fuel
to vessels on foreign run that was issued specifically for promoting Cochin Port
as Bunkering Port and they abided by the procedure laid down in this Trade
Facility Notice; that there is no dispute that the vessels along with fuel oil have

undertaken voyage from India to outside India, in other words, there is no

dispute that fuel oil supplied by them was exported.

b —
Findings:
5. I have carefully gone through the facts of the case, the impugned order,

the grounds of appeal and submissions made by appellant. The issue to be
decided in the present appeal is as to whether the impugned orders passed by
the adjudicating authority rejecting the refund claims of Service Tax paid on the
services for export of the goods under Notification No. 41/2012-St dated

29.06.2012 is correct or otherwise.

6. I ﬁnd.that the Appellant filed refund applications of service tax paid
under Notification No. 41/2012-Service Tax dated 29.06.2012 on services
consumed for export (i.e. supply of fuel to foreign going vessels), however,
the lower adjudicating authority rejected refund claims on the ground that
the Appellant supplied fuel to the vessels and no goods were exported even

though fuel was supplied to the vessels under shipping bills. The Appellant
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submitted that the said vessels were on foreign run and thus, the supplied
fuel has to be treated as exported making them eligible for refund of service
tax borne by them on the input services used in connection with the

exporting of fuel.

6.1  The Appellant had submitted respective Shipping Bills covered under
the impugned orders along with letters of Shipping Agent addressed to the
Jurisdictional Custom Authorities. On scrutiny of the said documents, I find
that these vessels had arrived at Cochin Port for bunkering purpose and were
on the foreign run. Thus, the vessels undisputedly sailed from Cochin Port to
the places outside India and it is a fact that stich supphed fuel to the vessels
also sailed with the vessel to a place outside India and hence exported.
Therefore, 1 hold that the fuel supplied to the vessels were exported from Cochin
Port to outside India under the respective Shipping Bills since the above stated
facts are not in dispute. The rejection of refund claims is therefore, not
sustainable in view of the judgment of the Hon'ble Madras High Court in the case
of M/s. Tablets India Ltd. reported as 2010 (259) ELT 191 (MAD) wherein the

Hon'ble High Court has held that "when factum of ¢xport is not doubted, rebate

cannot _be denied even if all the conditions of the notification are not complied

with".

6.2 I further rely on the judgment of the Hon'ble Madras High Court in the
case of Ford India Pvt. Ltd. reported as 2011 (272) E.L.T. 353 (Mad.) and the
Government of India’s order in the case of Modern Process Printers reported as
2006 (204) E.L.T. 632 (G.0O.1.) holding that the rebate/drawback and other such
export promotion schemes of the Government are incentive schemes intended to
promote export and to earn foreign exchange for the country and if export of
services is not in doubt, a liberal interpretation is required to be taken in case of
technical lapses. By applying the ratio of the above decisions to the facts of the
present case and considering that the services have actually been used in export
of goods, 1 am of the view that denial of refund of cenvat credit of service tax

paid on the input services is not correct and proper.

7. 1, therefore, have no option but to hold that the supplied fuel as bunker to
foreign going ships has to be treated as export and the Appellant is eligible for
refund of service tax paid by them on input services used in relation to export of
such fuel in terms of Notification No. 41/2012-ST dated 29.06.2012. Hence, the
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impugned orders rejecting refund claims are not correct and require to be set

aside.

8. In view of above, I set aside the impugned orders and allow the appeals

with consequential relief.

. AT g@rT g9t &1 IS HdES F TAdern 3uEd ald & fear sar

9. The appeals filed by the appellant are disposed off in above terms.
RRER //\\\”
PRSI (PN FeE) Lo\ WY
e Chia
By R.P.A.D. BRI
To, B
M/s. Bharat Chemical, A. 7RG FAF,
Shah Avenue-I, Office No. 2, o .
Ward-12/8, Gandidham, Kutch. UTE TI-1, AT . 2,
s . 2, AMeferH, Few.

Copy for information and necessary action to:
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone,
Ahmedabad for kind information.
2) The Commissioner, CGST & Central Excise, Gandhidham, Kutch.
3) The Assistant Commissioner, CGST & Central Excise Division,
Gandhidham, Kutch.

A Guard File.

5) F. No. V2/181/GDM/2017
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