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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

1.- IT5t -ii.-ic lit *tzr jciIe,.1 tc'4' 17 1ctt'wt 3rcftr 1i4i1t'iut tflt )1W -flo, -O c'iT'* 2, 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2dl  Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise 
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/-
Rs.50001-, Rs.10,000I- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac 
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the 
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application 
made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3ltft41lST .cti1tf1qtui * TJait 31cM, lcd 31Thislai, 1994 41t urn 86(1) * 3fainr 41aTcftT 1etiai)1, 1994, * iIi9 9(1) * 15c1 
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shalt be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy 
of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of 
service tax & interest demanded & penalty levied is more than five Iakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where 
the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank 
draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal 
is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excisel Service Tax 
to file the appeal before the Appellate Tribunal. 

(ii) tf1Tr IsT  1c 1TT 3itftt?tr i1iui (4-?.c) t1r 3P?t(t mil * *aI j-'lle. 311ITT 1944 r 
tw 35o 3T, tfrr  3rII3T, 1994 t tiiu 83 3tkT oi ft ir 4 , 3ur 'iI  3Tfti11tr 
1TIfTUT 3Ttftt 4,(l TTTST cIk', TTI+'lOI SIiS1 10 lfITr (10%), Iw SItr ,ieii fil?,ci , SIT Rtt, 'i srsfrrr 
IaiI?i , SIlT TS   11TlT SIT T SITTI 3 T I 5T c11  3rfT sr Ufr r q's v * 3t1SIr l 
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-SI i   ( 2) 3T 20143   31 TIcH rf1Ttth 
FTsr 34 v 3PftT SI't ii,4t ltiI 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 
- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

1R i SI ?TUT 3 
Revision application to Government of India: 
TT 341r r tf9Vr iI'i -.i1I i'i  *, itsr ic4I 3TI1SI, 1994 t tNT 35EE T -Rdq' 31Tr51T'r 3TlT 

S1TTTT 1'k, lTTt89vr 3fl ¶cd     I3TT71, S1'tsft SI1TT, "l'lOol 'lT SIT, iiC, SIlk 4 1-i 10001, 
 iii iIvl / 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

J-IIc'1 1l'*fl1 * SITSSI , o o14'1Ii W P* '*,i ail sr 'iiii s iusr SIT Pn  3TS'T '1'ftIS1  SIT 
f   lTT SiT c1 lT i .II'l&4o1 T 7ttoi, SIT ¶  1TTT W SIT tTSTlTUT SIlT 4l-*(Ul 6ITTIT f0 lRlAIol SIT 
1*I Tl * #t1I1 T JIlJlc I/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

SIT w'-( 4 34ST 3c4I. 1ki' lT (fc) 
llTIfl I  I% I 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

5c9l, ITITSIT SIlT ISITTtRT ?4TIT f'asrr SlTTTr ei, lIc 1T ZT t SITTF ISI'IT ¶i TSIT I I 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

c4ljc'1Vo1 

36 1r31TSITr(3 )c,cIRI  3111f1Tn (SI 2), 1998 ltlTt109   Ici 43 IIiqTzlTSIlf 

trrftr Iv 11T I/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

i-i 331T T 6't iIi i EA-8 , l lTtzr .j-iici rSI (3141Tr) Iii,ic')(, 2001, r ¶ui 9 317lT  , 

r 341r   s 3 SIlT * 3TTlITT t Ii SITIv I 4*ci 3{16T SI 34sr 3r4tT 34r t ftSIT ivl'1 f  

TIVI SITT f c-qI. 1rTSI 31ITSIT, 1944 t tITTT 35-EE r  fSIthT rTSIT r 3rSIsft Trt'T t'tt trt TR-6 r 

1c1 t olI  SITfVl I 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

SISTUT 31T6T TITT ITthW rSI t 31615p1t t ,,ti iIv I 
T8T 1C4o1 TSIF 6SIT  SIT S1  SIlT Tft ei  2001- r SIriT fi 3(1T SI1 44dd ITSII ia 4II fl't Tft 

 1000 -I SIlT STjTS9 1ii 3flT I 
The revision appluication  shall be accompanied by a fee of Rs. 2001- where the amount involved in Rupees One Lac or less 
and Rs. 10001- where the amount involved is more than Rupees One Lac. 

 TT 31TSIr   SIr 3nkft SIlT 1ISr Sl 31TT T f  IT6SIT SIlT 3P1SI1T, kci T (i iiii SITI4I 
çl TT ft flljIT f  STSllfSIf 3TtIST iiI1iui t lTSIS 3/SIl SIT i'i SIlt ITSIT 31TllTST Si ouch I I 

In case, if the order covers various numbers of order- in Original, fee for each 01.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

SITII'I1I-17r - .114Ic'I 11c''*' 3tf1SIT, 1975, 3lrSI-1 3Iil sir 3u*r tn srTsr 3Sr 1T ',iI  tlT ¶SltfrftlT 6.50 
4I-lIc'Fl TSI I~I,c TSIT fhI SITIVI I 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act 1975, as amended. 

ii 4tn 5 -4l 5rSIT un uu 31tftT1lT SIlsTrItSIuT (wTS ¶1T) I d-nac.(1, 1982 SII6IlTT ST 3m'sr (TTr iuii t 
i1JII'ci I'(o UI( Ilii 31tT 3ff tSI1T 31TSI'l17T II SII1SIT I / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

3sr 3r4'rT iFwu /t 3rffSw lTrlr 'tuo ItI oIiw, ¶ffSITr 31tlT Iicu 11141511* fy, 3~tTTTff IffSITSftIT QhhI5 

www.cbec.gov.in  SIlt ?sl h14'cl I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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Appea! Ho. V2/EAZ/14/GDM/2017 

:: ORDER-IN-APPEAL:: 

The Commissioner, CGST and Central Excise, Kutch, Gandhidham 

(hereinafter referred to as "the department") filed present appeal against Order-

in-Original No. ST/151/17-18 dated 21.04.2017 (hereinafter referred to as "the 

impugned order"), passed by the Assistant Commissioner, Service Tax Division, 

Gandhidham (hereinafter referred to as "the lower adjudicating authority") in the 

matter of M/s. Varsani & Company, Navavas Madhapar, Bhuj (Kutch) - 370020 

(hereinafter referred to as"the respondent".) 

2. The brief facts of the case are that the respondent, a service provider of 

works contract service by way of construction, erection, commissioning, 

installation, completion, fitting out, repair & maintenance, renovation or 

alteration of civil structures or residential complexes provided services to M/s. 

Garrison Engineer (AF), Naliya, a Government Authority, filed application 

claiming refund of service tax of Rs. 2,59,509/- on 26.10.2016 in terms of 

Notification No. 9/2016-ST dated 01.03.2016 read with Section 102 of the 

Finance Act, 1994 (hereinafter referred to as "the Act") inserted vide Finance 

Act, 2016, in respect of the above services provided by them during the period 

from 01.04.2015 to 29.02.2016. The query letters dated 10.11.2016; dated 

02.01.2017 and dated 08.02.2017 were issued to the respondent to submit 

required documents as narrated therein. The lower adjudicating authority vide 

impugned order sanctioned refund claim of Rs. 2,59,279/- in terms of Section 

102 of the Act and rejected refund claim of Rs. 230/- paid as interest. 

3. Being aggrieved with the impugned order, the department filed appeal, 

inter-alla, on the following grounds: 

(i) The lower adjudicating authority has not properly verified the conditions 

in terms of Section 102 of the Act; that the conditions relating to unjust 

enrichment have not been checked properly before sanction of refund. 

(ii) No copy of invoice or contracts were found in file, which were essential 

documents to determine the amount of refund; the respondent did not submit 

copy of ST-3 Return from the period from April, 2015 to September, 2015. 

Accordingly, amount shown in refund claim was not substantiated by any 

reasonable evidences and Refund sectioned in absence of such evidences is not 
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(iii) The lower adjudicating authority did not obtain all documents, as called 

for vide letter dated 10.11.2016, from the respondent and sanctioned refund 

claim without crucial documents. The respondent did not provide income tax 

return for F. Y. 2015-16; supporting work sheet, audited balance sheet and profit 

& loss account for F. Y. 2015-16; the lower adjudicating authority placed reliance 

on unaudited balance sheet and profit & loss account for sanctioning of refund 

claim, which is not proper. 

(iv) The respondent provided taxable as well as exempted services but the 

lower adjudicating authority has not verified the particulars of rest of the 

exempted services and thus, quantification of refund amount has not been done 

properly. 

(v) The lower adjudicating authority did not verify aspect of non-availment of 

cenvat credit on common inputs by the respondent, which may otherwise be a 

case of non-compliance with condition in terms of Rule 6(2) of the CCR, 2004. In 

absence of such verification of unjust enrichment may not be considered as 

complete. 

(vi) The respondent provided CA certificate dated 24.10.2016 for full F. Y. 

2015-16. However, Section 102 of the Act provides for refund of Service Tax for 

the period from 01.04.2015 to 29.02.2016 only and the lower adjudicating 

authority did not verify service tax in respect of the said services rendered during 

March, 2016. The refund file revealed that the refund claim was scrutinized for 

F. Y. 2015-16 having documents contradicting each other. The required 

verification related to reversal of cenvat credit was undertaken for the limited 

period of financial year 2015-16 only and not before. Thus, the incomplete 

exercise rendered the refund as erroneously granted. 

4. The respondent has submitted Memorandum of Cross Objections, 

intera/la, contending as under: 

(i) The lower adjudicating authority has, correctly passed the impugned order 

after considering all the documents and properly discussed in the impugned 

order; the respondent has not passed on the burden of service tax to the 

service recipients and has submitted CA certificate for unjust enrichment, which 
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was properly discussed by the lower adjudicating authority in the impugned 

order. 

(ii) The respondent has submitted all relevant documents before the lower 

adjudicating authority and this fact has been mentioned in the impugned order 

by narrating that they verified all relevant documents including copy of contracts 

and copy of invoices; that the department cannot overrule this fact that the 

documents verified at the time of adjudication process and thus, such ground 

has no legal validity. 

(iii) The respondent provided services from October, 2015 to March, 2016 and 

hence, submitted ST-3 Return for that period only during adjudication however, 

the respondent has submitted ST-3 Return to the department for the period from 

April, 2015 to September, 2015. 

(iv) The department pleaded that the respondent has not submitted six 

contracts for Rs. 26,25,467/-, whereas the respondent submitted that the 

department considered two contracts as six different contracts, which is a 

mistake on their part. The respondent had bifurcated challan wise payment of 

service tax for only two contracts and only 2 contracts were involved in this 

refund claim.
NF 

(v) The department argued that the value of service was Rs. 26,25,467/-

declared in ST-3 Returns whereas Rs. 28,43,568/- was shown in the balance 

sheet/profit & loss account and ST-3 Return did not match with Form 26A5. The 

respondent submitted that they claimed refund for service value of Rs. 

26,25,467/- only which is less than Rs. 28,43,568/- shown in the balance 

sheet/profit & loss account/Form 26AS. Thus, the respondent did not claim 

refund on balance services and hence, it cannot be said that the accounts and 

refund claim are without base; that the amount reflected in Form 26AS are 

considered under different parameters under the Income Tax Act and it cannot 

be applied to service tax as income other than services are not to be reported 

under ST-3 Returns. The respondent submitted that other income does not bar 

them for getting refund on the taxable services of Rs. 26,25,467/-. 

(vi) The respondent was not required to get their books of account audited 

under any Act prevailing at that time and hence, they submitted unaudited 
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accounts for F. Y. 2015-16. The respondent submitted copy of Income Tax 

Return for the financial year 20 15-16. 

(vii) The department's plea that reliance cannot be placed on unaudited 

balance sheet/profit & loss account as income of interest and TDS thereon not 

shown in the balance sheet as well as profit & loss account is not relevant as 

income from interest and TDS thereon are required to be shown in balance sheet 

but not in ST-3 Returns and they can't claim refund on that. The respondent 

considered TDS receivable in full with head 'TDS DDEDUCTION' in balance sheet. 

(viii) The respondent submitted bifurcation of taxable services and exempted 

services and also all details of services on which refund of service tax had been 

filed. 

(ix) The department's plea that the lower adjudicating authority has not 

verified cenvat credit availment on common inputs is also not correct as they had 

submitted declaration during the course of adjudication that they had not availed 

any cenvat credit  on input or input services for providing output services, which 

can be verified from ST-3 Returns for the financial year 2015-16. 

5. Personal hearing in the matter was attended to by Shri Abhishek Doshi, 

Chartered Accountant, who reiterated the findings of the lower adjudicating 

authority and made written submissions against the grounds of appeal stating 

that they have not passed on incidence of service tax to any other person and 

had shown refunded amount as 'S. Tax receivable' in the balance sheet of F. Y. 

2015-16, which was also duly certified by CA; that they had submitted all 

relevant documents as stated in Para 5 & 6 (at Page No. 3) of the impugned 

order; that ST-3 Return for the period form October, 2015 to March, 2016 had 

been submitted to the department and April, 2015 to September, 2015 had nil 

return was also submitted during adjudication and now in Appeal also; that there 

were only 2 contracts and not 6 as incorrectly contended by the department; 

that they had annual turnover of less than Rs. 1 Crore in F. Y. 2015-16 and 

hence, they were not required to get their balance sheet audited as threshold 

limit was Rs. 1 Crore at that time for audited balance sheet; that they had not 

availed any cenvat credit during 2015-16 or before; that the present appeal is 

required to be rejected on facts and also on law; that balance sheet of 2016-17 

and 20 17-18 would be submitted in next 7 days. 
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5.1 The respondent, vide letter dated 12.07.2018, further submitted written 

submissions, intera/la, stating as under: 

(I) The balance sheet, as on 31.03.2016, reflected disputed amount as 

service tax receivables. They also submUted balance sheets as on 31.03.2017 

and as on 31.03.2018 along with ledger of service tax refund received in F. Y. 

2017-18. 

(ii) The copy of forwarding letter submitted with refund claim revealed that 

they had submitted copy of two contracts at the time of filing refund claim. 

Findings:- 

6. I have carefully gone through the facts of the case, the impugned order, 

Appeal Memorandum flied by the department, Memorandum of Cross Objections 

submitted by the respondent and written as well as oral submissions made by 

the respondent. The issue to be decided is whether in the facts and 

circumstances of the present case, the impugned order passed sanctioning 

refund of Rs. 2,59,279/- under Section 102 of the Finance Act, 2016 is correct or 

not. 

7. The department has contended that the lower adjudicating authority has 

not properly checked the conditions relating to unjust enrichment before 

sanctioning refund claim as the lower adjudicating authority passed the 

impugned order without scrutiny/verification of (i) contracts (ii) ST-3 Return for 

the period from April, 2015 to September, 2015 (iii) audited balance sheet and 

profit & loss account for F. Y. 2015-16 (iv) verification of non-availment of 

cenvat credit on common inputs and (v) CA Certificate, whereas facts can be 

ascertained through scrutiny/verification of the contracts, ST-3 Return for the 

period from April, 2015 to September, 2015, audited balance sheet and profit & 

loss account for F. Y. 2015-16, verification of non-availment of cenvat credit on 

common inputs and CA certificate dated 24.10.2016 submitted by the 

respondent in respect of service tax paid on the services provided by them. I find 

that lower adjudicating authority has found that the incidence of service tax paid 

by the respondent has not been passed on to the service receiver or to any other 

person after verification of the facts available in invoices, ST-3 Returns, the 

balance sheet duly certified by CA and profit & loss account for F. Y. 2015-16. 

The respondent had submitted copy of contracts, copy of invoices and copy of 

Balance Sheet for F. Y. 2015-16 duly certified by the Chartered Accountant 
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clearly showing the amount as 'Service Tax Receivable' as Current Assets under 

heading Assets and the same has been carried forward in audited Balance Sheet 

for F.Y. 2016-17. Since the refund has been sanctioned and received on 

24.4.2017, the said service tax has correctly been not reflected as 'service tax 

receivable' in the Balance Sheet of F. Y. 2017-18. The lower adjudicating 

authority has specifically stated that the respondent declared that they did not 

pass on the burden of this amount of service tax to any other person. I also find 

that the respondent has not charged service tax from service receiver in the 

invoices raised by them for rendering of the services. Therefore, I am of the 

considered view that the impugned order correctly held that the respondent had 

not passed on the incidence of this amount of service tax to the service recipient 

or to any other person. 

7.1 It is a fact that the respondent submitted unaudited balance sheet and 

profit & loss account for F. Y. 20 15-16 but duly certified by CA along with refund 

claim as the respondent was not required to get the balance sheet of F. Y. 2015-

16 audited because total turnover of the respondent was below Rs. 1 Crore in F. 

Y. 2015-16 and hence, there was no requirement for getting their books of 

account audited under Income Tax Act for F. Y. 2015-16 and hence, the 

department can't find fault with unaudited Balance Sheet for F. Y. 2015-16 even 

when it was only certified by CA. 

8. It is a fact on record that the respondent had provided construction, 

erection, commissioning, repair and maintenance services to M/s. Garrison 

Engineer (AF), Naliya, a Government Authority, during the period from 

01.04.2015 to 29.02.2016 against two contracts executed on 02.02.2015 and on 

20.02.2015 whereas service tax was exempted vide Notification No. 25/2012-ST 

dated 20.06.2012 on the construction services provided to the Government 

authorities. I find that the contract price was not amended or modified by the 

respondent or the Government authority when the exemption of service tax was 

withdrawn by the Central Government establishing that element of service tax 

was not inbuilt in the contract price. I also find that the respondent had 

submitted Certificate dated 24.10.2015 of Chartered Accountant certifying that 

the respondent provided repairs and maintenance services to the Government 

authority during financial year 2015-16 and paid service tax of Rs. 2,57,296/-; 

SBC of Rs. 1,983/- and interest thereon Rs. 230/- and the respondent did not 

avail any cenvat credit. 
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9. The department contended that copy of invoices and all contracts were 

not found in the concerned divisional file and ST-3 Return for the period from 

April, 2015 to September, 2015 was not submitted by the respondent and 

without such documents, correct amount of refund cannot be ascertained. I do 

not find force in this argument of the department as it is on record that the 

respondent vide letters dated 24.10.2016 and dated 22.03.2017 had submitted 

copy of contracts/work orders and other relevant records and the lower 

adjudicating authority has also stated that the respondent had submitted the 

relevant documents vide letter dated 22.03.2017. I find that the refund claim 

pertained to the period from October, 2015 to February, 2016 and the 

respondent had submitted ST-3 Return from the period from October, 2015 to 

March, 2016. The respondent has also submitted copy of ST-3 Return for the 

period from April, 2015 to September, 2015 during this appeal proceedings and 

this is NIL return. 

9.1 Regarding bifurcation of taxable and exempted services, I find that the 

respondent filed the refund claim for taxable services provided by them 

amounting to Rs. 26,25,467/- during the period from October, 2015 to February, 

2016, which was reflected in ST-3 Return for the period from October, 2015 to 

March, 2016. I find that the respondent did not provide any services during the 

period from April, 2015 to September, 2015 as per ST-3 Return for the period 

from April, 2015 to September, 2015 submitted by them. Thus, the respondent 

had provided taxable services valued at Rs. 26,25,647/- during F. Y. 2015-16. 

9.2 The department's argument of non-verification of cenvat credit taken on 

common inputs is found imaginary as the lower adjudicating authority has clearly 

mentioned in his findings that  'on going through the ST-3 for the period of 2015-

16(Oct-Mar) submitted by the claimant, it is found that they have not taken 

CE/V VATcred/t."  The Chartered Accountant has also certified that the respondent 

has not taken any CENVAT credit and the department has not contradicted this 

fact by providing any instance of cenvat credit taken by the respondent in F. Y. 

2015-16 or before. In view of no evidence produced by the department, I have 

no option but to hold this argument of the department as imaginary. 

9.3 The department has submitted that the lower adjudicating authority has 

not carried out checks of duty incidence for the month of March, 2016 i.e. period 

from 01.03.2016 to 31.03.2016 as CA certificate dated 24.10.2016 was issued for 

full F. Y. 2015-16. On verification of the invoices submitted by the respondent, I 
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find that the respondent had provided the services valued at Rs. 24,79,000/-

during the period from 01.04.2015 to 29.02.2016, the period covered under 

Section 102 of the Act. The respondent had provided services valued at Rs. 

1,46,467/- during March, 2016 for which the respondent is not eligible for refund 

under Section 102 of the Act and hence, refund of service tax is required to be 

restricted to Rs. 2,44,412/- i.e. service tax paid on taxable services rendered 

from 01.04.2015 to 29.02.2016 in terms of Section 102 of the Act. 

10. In view of above, I modify the impugned order and partly allow the 

departmental appeal by restricting refund to Rs. 2,44,412/- only. The respondent 

is directed to pay the excess refund of Rs. 14,867/- along with applicable interest 

from the date of receipt of the refund till date of payment of Rs. 14,867/-. 

. c1I'U *r iLchi 3Pftr r 1qci'u ji'tqc1 i'fl' Ii'qi 

,IIc1Il 

11. The appeal filed by the Department is disposed off as above. 

(—
\J(J .-h\W 

(cl)a1I,  'ici) 

3iI1td (3i4lci) 

By Regd. Post AD 
To 
(i) The Commissioner, 

CGST & Central Excise, 
Kutch, Gandhidham 

(i) 
_____ __ ____ 

' .jcql4 

4cj. 

(ii) M/s. Varsani & 
Company, Navavas 
Madhapar, Bhuj (Kutch) 
- 370020 

(ii) *. & 

111T1, &TF (q.tcj) — $b000 

Copy to:  
1)The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone Ahmedabad 
for his kind information( 
2)The Commissioner, CGST & Central Excise, Kutch Commissionerate, 
Gandhidham for necessary action. 
3)The Assistant Commissioner, CGST & Central Excise, Division-Rural, 
Gandhidham for further necessary action in the matter. 

74)Guard File. 
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