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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax, 

Rajkot / Jamnagar / Gandhidham 
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in 
matters relating to classification and valuation. 
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, Floor, Bhaumali Bhawan, 
Asara Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise 
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/-

Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac 
respectively in the form of crossed bank draft in fr.vour of Asst. Registrar of branch of any nominated public sector bank of the 
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application 
made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3~lTItZ SSI11tTIftSIITaT t TT5 3it, ¶cci 31 I, 1994 *1 StilT 86(1) /$T 3/lTalil' di4h (hift, 1994, 1èi 9(1) 
a S.T.-5 SIlT st1zft *1 alT * o 'h iSr E  tisrn tOs ar'lr ftr ay4 f, ar$ u mar  

'm ci1 w-alDtd f1.t Eti1v) 311T  we' tITi v1i alTQT, OlT3T  Tlmw'& 7r 3fIT eauai ajar .,iedei, ey 5 
e1I SIT j.ji we, 5 eve tw' SIT 50 SITSIT v'-oj tTtF 3TSraT 50 eie W 311ftil ' wer: 1,000/- ce'), 5,000/- c'e') 3ISISIT 10,000/- 
a'e') SIT ¶1T*1'tIT hJ-hI tc-a, 1 1t lTSI 'ti'l 1fIS/1ft? li,-th T .ichdei, ee1d 31 rtlSITftiloT t tivei *t +iiaw lieci  *r eie 

1) tlt iew II*5 SISITlT ilTi 1t1I(4, fltr TTr ?4SSIT .nei 'vTrfV I  tI1SI1 '*. T 311 llviai 

r alal1tt'r 34c -aia4T°r IT ITSIT 'SIT{ S1Sl11 3hTSIr (T 3) * ¶e 3 - illsr 500/-  ce wr ti1ft11 1a 
.,ld-hI whel f'ldil I! - 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy 
of the order appealed against lone of whicri shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of 
service tax & interest demanded & penalty evied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where 
the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank 
draft 'in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal 
is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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The appeal under sub section (2) and (2A) of the Section 86 the Frtnance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) &9(2A) of the Service Tax Rues, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of wiiich shall be a certified copy) and copy of the order 
passed by the Commissioner authorizing tm Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 
to file the appeal before the Appellate Tribunal. 
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
(I) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 
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Revision application to Government of India: 
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SIf, SIRTt  BSt8TT SIlT  f -d êtc1, '.I.,ft-O SISIT, S/Wy S1SIST S1SI5, IkIC d-fld), 1?t-iio00i, 
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building. Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

 WiT 5  tdio' r STraR , '*iri )%  WiT 1tFTft Wi7  SIT ¶)t MW 'i.si SIT 

(  1ft il TT   tISIT 5lf 4Rdi1   SIT WilT Wi I' SIT SISITTUT t4-I tTtSf, wIio SIT 

( WiT sr j.iic d4'1ld Ió- 'l1 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 

warehouse 

o'1I1 , 3iTiT$. ¶Z* I% 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

jcjO tlm'* iTT WISIW 1  1ii SIRM STET, 'Ic SIT t WiT flSI)? ¶1i 51511 l I 

In case of goods exported outside India export to Nepal or Bhutan, wthout payment of duty. 
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3SIktrSI'r3r(3T4tiT)II 0)i 3t1ft11arsr (. 2), 1998 *rBlTr 109 oui Wrsl 3r1sRu1  tlTiTf ole 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 
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T111Vi SI1Tr W'iT 3c-'4l t1c4, 3T'SITT. 1944 fti InTl 35-EE r  ftt'rfttt' trW T 3T6T5TSft SIiiTiT TR-6 r 

1m4d1 ii  SITVl / 
The above application shall be made in duplicate in Form No. EP.-8 as specified under Rule. 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

qev 3TFlyl isr -Id '*fiT 510 T lieo41 ;ftr ift 
ç4o  t155 l45  "f1)  ZIT 3TSIft  SI 't 200/- iTT tSITTITSI 1SIT 1IL' 3ftt O1 Jd Wi 4ld "4 .ol0l 
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The revision app?kation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

 351ftt1 a 3fltft i WiTfttr 3l?nr n lv TrW 4iT t1Wil, 39)td ST IttISIT .xlt SITtl i nT-zn e 
S1'T t fRttT '4  wi) ' OO )  STS1TfIftST)T 0t4m?lTl o1OI(O'Jl Wi 3t'lM SIT *4'5t Wi 3tTfliT ¶'Ol ','flcil I I 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 akh fee of Rs. 100/- for each. 

o-oflo ti  3sliT, 1975, 3BiT-1 3rSTsl1T  3rlfttr v TS.rslST 31TftTr r rt )Bf7r 6.50 ) 
o-llO1('4O tlml, ft1 c.ldll CldI SIiVl / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

fl-n trW, Wtl'zt '410 tlw O ol4  3T$lssr -oioIDo'i (wi) (E1) 1ioc, 1982 1'ffl(iT OTT 35W SISI1B? 'th4im) tf 
T11dlI 'd w cllcl ¶ 5TSIf 311T 5ft tWiT 3Wi)Tr 14SIT Oc1l l I 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

5e aTtftallal 51T1f1SI1Tt SIft 3iTf1er flTfttl'tT 'STft TWifiler oow, (TT7r 3/te cid lWiiSft l'v, 31'tt'lSITSfI f'S1T5ft5T 3oilc 

www.cbec.gov.in  SIt a4e TTSIrft I I 
For the elaborate, detailed and latest provisions relating to filing of 51pp0a1 to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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:: ORDER IN APPEAL::  

The Commissioner, Central Excise & Service Tax, CGST Bhavan, Plot No. 

82, Sector — 8, Opposite Ramlila Maidan, Gandhidham - 370201 (hereinafter 

referred to as "the Department") has filed the present appeal against Order-in-

Original No. 04/]C/2017-18 dated 19.05.2017 (hereinafter referred to as 

"impugned order) passed by the Joint Commissioner, Central Excise & Service 

Tax, Gandhidham (hereinafter referred to as lower adjudicating authority') in 

the case of M/s. Sanghi Industries Limited (Cement Division) holding Central 

Excise Registration No. AAEC551OQXMOO4, Grinding Unit, Sanghipuram, P.O. 

Motiber, Tal. Abdasa, Dist.Kutch (hereinafter referred to as "Respondent"). 

2. Brief facts of the case are that the respondent was engaged in 

manufacture of Cement and during the scrutiny of the returns filed by them 

for the period from July, 2007 to December, 2007, it was found that the 

respondent availed cenvat credit in respect of service tax paid for Port Service, 

Technical Inspection and Certification Service, Rent paid to Gujarat Maritime 

Board, Stevedoring Service, Surveyor Service, used at the port whereas cenvat 

credit was allegedly not admissible to them as 'input service' credit under the 

Cenvat Credit Rule, 2004 (hereinafter referred to as 'CCR, 2004'). Show Cause 

Notice No. V.GND/ARII/COOMR./96/2008 dated 05.08.2008 was issued to them 

demanding availed Cenvat Credit under Rule 14 of the CCR, 2004 read with 

Section hA of the Central Excise Act, 1944 (hereinafter referred to as"the Act"), 

interest under Section 11AB of the Act and imposing penalty under Rule 15 of 

the CCR, 2004 read with Section 11AC of the Act. The lower adjudicating 

authority vide impugned order dropped the proceedings initiated vide SCN 

dated 05.08.2008 on the ground that the respondent can avail input stage 

credit for the services availed at port of export. .J1\ 

3 Being aggrieved with the impugned order, the department preferred 

this present appeal, interalla, on the following grounds: 

(i) The lower adjudicating authority has decided the matter merely on the 

basis of the CBEC Circulars, which is not proper when similar issue is pending 

before the Hon'ble Supreme Court in case of Sanghi Industries Ltd. vide SLP 

(C) No. 1768/2012, which tagged with SLP (C) No. 25857/2011 in the case of 

ABB Ltd.; 

(ii) Appeal No. E/13428/2013 filed by the department before the Hon'ble 

CESTAT, Ahmedabad is pending for decision in respect of respondent's sister 

unit — Sanghi Industries Ltd., Clinker Unit on similar issue. It was not 
Page No. 3 of 14 
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appropriate and correct to decide the said SCN dated 05.08.2008 in absence 

of finality •of the said appeal pending before the Hon'ble Supreme 

Court/CESTAT; 

(iii) The respondent claimed that they were availing the services in 

question for export of goods, where the finished goods were delivered on 

board the ship i.e. Shipping Line and when the place of removal stands 

extended, they were entitled for cenvat credit of services in question. 

However, it is an admitted fact that the jetty was being utilized for 

importing/exporting by another unit of Sanghi Industries Ltd. and other 

parties. In that case, taking credit by the respondent posing utilization of 

such services only for the export purpose required proper verification prior to 

dropping demand. However, no attempt was made by the lower adjudicating 

authority in this regard prior to dropping the demand. Hence, the order 

passed withOut any such verification is not proper and legal. 

(iv) The respondent is a manufacturer exporter and goods were exported 

from their captive jetty; that the respondent took risk of damage/lost/theft of 

the goods till the goods were handed over to Shipping Line; that the delivery 

of the goods was on FOB basis as per contract; that no specific submission 

was made by the respondent to substantiate such crucial aspects and the 

lower adjudicating authority had also not considered it necessary to verify; 

that the jetty was not being utilized solely by the respondent and hence, 

claim of the respondent that utilization of jetty as captive jetty was not 

beyond doubt and such issue could have gone into detailed verification prior 

to dropping of demand; that the respondent availed the services not only at 

their jetty located at Jakhau, but they obtained services at Kandla also, but 

the impugned order no where mentioned about export from Kandla; that the 

services, which claimed as port services were in fact port services as well as 

CHA, cargo handling, stevedoring etc. and not solely related to the port 

wharfrage etc. service; that the relevancy of such bundled services for being 

eligible within the scope of port service and consequently as input service is a 

matter of due verification and apparently no such verification done by the 

lower adjudicating authority before dropping demand. 

(v) As per Rule 2(l) of the CCR, 2004, 'input service' means — used by a 

provider of taxable service for providing an output service; or used by the 

manufacturer, whether directly or indirectly, in or in relation to the 

manufacture of final products and clearance of final products from the place 

of removal; or be services of the types specified in the inclusive part of the 
Page No. 4 of 14 
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definition supra. Whereas the respondent availed cenvat credit on 'Rent paid 

on Gujarat Meritime Board'; 'Stevedoring'; 'Surveyor'; 'Port Service' and 

'Technical Inspection and Certification' etc. It was not disputed that the 

services mentioned above can neither be stated to be used by the 

manufacturer, whether directly or indirectly, in or in relation to the 

manufacture of final products and clearance of final products up to the place 

of removal nor are they the services of the type enumerated in the inclusive 

part of the definition. The appellant relied upon decision dated 07.11.2012 of 

the Hon'ble High Court of Gujarat in case of Cadila Health Care Ltd. passed 

on Tax Appeal No. 353 of 2010 and submitted that in view of such clear 

ruling of the Hon'ble High Court of Gujarat, the services as mentioned above 

cannot be stated to be 'input service' as defined in Rule 2(l) of the CCR, 2004 

and hence the respondent was not entitled for such cenvat credit. 

(vi) Mere inclusion of a service in the inclusive part of the definition, will 

per se not quality it as eligible as 'input service'. The ultimate test of the 

same as 'used in or in relation to the manufacture' or 'used by a provider of 

taxable service for providing an output service', is a quintessential 

characteristic for a service to qualify as input service. The appellant relied 

upon following decisions: 

- Manikgarh Cement Works — 2010 (18) SIR 275; 
- Maruti Suzuki Ltd. — 2009 (240) ELI 641 (SC); 
- Coca Cola India Pvt. Ltd. — 2009 (242) ELI (168) (Bom); 

(vii) Since, the services used by the respondent had no relation to the 

manufacture of goods, directly or indirectly, the same cannot be treated as 

input service as hold in following judgments: 

- Sundaram Brake Linings — 2010 (19) STR 172 (Tri.Chennai); 
- Ultratech Cement Ltd. — 2007 (6) STR 364 (Tri.Ahmd.); 
- Vandana Global Ltd. — 2010 (253) ELT 440 (Tn. LB); 
- Nirma Ltd. — 2009 (13) STR 64 (Tri.Ahmd.); 
- Excel Crop Care Ltd. — 2007 (7) STR 451 (Tri.Ahmd.) 

(viii) The Hon'ble CESTAT observed in case of Hindustan Zinc Ltd. — 2012 

(275) ELT 136 (Tri.DeJ.) on the issue of whether ports can be treated as the 

place of removal in case of exports is worth nothing. 

(ix) The lower adjudicating authority relied on CBEC Circulars dated 

28.02.2015 and 23.08.2007 and held that the port services etc. availed by 

the appellant may qualify as input service. Circular dated 28.02.2015 issued 

after amendment of Rule 2(I) of the CCR, 2004 whereas Circular dated 

23.08.2007 clarified in respect of transportation service and not other 

services, which.. . was procured by the assessee beyond the place of 

Page No. 5 of 14 
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manufacturing. Even otherwise, the Board clearly directed that "the credit of 

service tax paid on the transportation upto such p/ace of sale would be 

admissible, if it can be estab fished by the daimant of such credit that the 

sale and the transfer of property in goods (in terms of the definition as under 

Section 2 of the Act as also in terms of the provisions under the Sale of 

Goods Act, 1930) occurred at the said place Thus, without proper 

verification exercise carried out in respect of eligibility for availment of cenvat 

credit, dropping of the demand is not legal and proper. 

(x) In view of the above, the services in question cannot be termed to be 

input service, even if they had been part of inclusive definition, as the same 

are not Lised in or in relation to manufacture. 

4. Personal hearing in the matter was attended to by Shri Jigar Shah, 

Advocate and Shri Dayalan Naidu, DGM(Excise), on behalf of the respondent, 

who reiterated the findings of the lower adjudicating authority and submitted 

that Grounds No. 2 and 3 of departmental appeal are not correct as these travel 

beyond allegations of SCN as held by Hon'ble Apex Court in cases as reported as 

2013 (32) SIR 532 (Born.) and 1996 (88) ELT 641 (SC) and Hon'ble High Court 

of Gujarat 2016 (41) STR 884 (Guj.); that they would submitted detailed written 

submissions within a week; that appeal needs to be decided in the facts of this 

case. 

4.1 No one attended personal hearing from the department despite PH 

notices issued to the Commissionerate and Division. 

4.2 The respondent vide written submission dated 23.06.2018, interalia, 

submitted that: 

(i) The respondent had correctly availed cenvat credit of Rs. 1,01,63,085/- on 

port services and technical testing services utilized for export of final products 

and the lower adjudicating authority vide impugned order held that the place of 

removal in case of export of goods would be port and hence, the respondent 

correctly availed cenvat credit on services utilized for export of goods and the 

lower adjudicating authority correctly dropped the proceedings initiated vide SCN 

dated 05.08.2008. 

(ii) The lower adjudicating authority rightly relied upon the Circulars dated 

28.02.2015 and dated 23.08.2007 while holding that the place of removal in this 

case of export would be port; the SCN alleged that the services were utilized 

beyond the place of removal i.e. factory and hence cenvat credit of service tax 

Page No. 6 of 14 
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paid on such services not available to the respondent, whereas the Board has 

clarified vide Circular dated 28.02.2015 that in the case of exports, for the 

purposes of cenvat credit of input services, the place of removal is the port or 

the airport from where the goods are finally exported; the department is bound 

by the circular and the Hon'ble High Court of Gujarat has also settled the issued 

in favour of the respondent in cases of Dynamic Industries reported as 2014 (35) 

STR 674 (Guj.) and Inductotherm India P. Ltd. reported as 2014 (36) SIR 994 

(Guj.); the present appeal filed by the department is for the period from July, 

2007 to December, 2007 whereas appeal filed by the respondent for the 

subsequent period from January, 2008 to November, 2008 has already been 

allowed by commissioner (Appeals), Rajkot vide OJA No. KCH-EXCUS-000-APP-

123-TO-124-2017-18 dated 11.12.2017. 

(iii) The input services were in nature of port services and technical testing 

and inspection services; the SCN alleged that the services availed beyond the 

place of removal and hence, cenvat credit denied; Whereas the input services 

can be availed anywhere by the manufacturer and there is no such condition in 

the definition/Rule 3 of the CCR, 2004 that the input services must be received in 

the factory; the respondent relied upon the cases of Deepak Fertilizers and 

Petrochemicals reported as 2013 (32) STR 532 (Born) and Alidhara Textool 

Engineers Pvt. Ltd. reported as 2009 (14) SIR 305 (Tri.-Ahmd). 

(iv) The department argued that on the similar issue, the department filed SLP 

No. 1768/2012 (CA No. 011399/2016) tagged SLP(C) No. 25857/2011(CA No. 

011402/2016) before the Hon'ble Supreme Court, which is pending for decision 

and hence, the lower adjudicating authority should not have decided the present 

issue. The respondent submitted that the said SLP/CA along with other SLP has 

already been dismissed by the Hon'ble Supreme Court and submitted copy of the 

orders passed by the Hon'ble Supreme Court reported as 2018 (11) GSTL 3 (SC). 

(v) The department argued that on similar issue in respondent's own case, 

Appeal No. E/13428/2013 filed by the department was pending before the 

Hon'ble Tribunal and therefore, the issue should not have been decided. The 

respondent submitted that the Hon'ble Supreme Court observed in case of 

Kamlakshi Finance Corporation reported as 1991 (55) ELI 433 (SC) that the 

orders passed by the Commissioners and CESTAT are binding on the 

departmental officers; Appeal No. E/13428/2013 pending before CESTAT is 

pertaining to period post 01.04.2011, the date on which amendment in definition 

of input services was made and therefore, the grounds raised in relation to that 

appeal are not relevant to this case. 
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(vi) The department argued that another unit of the respondent, namely, 

Clinker Unit is also utilizing the captive jetty of the respondent; the said jetty is 

being used for import of inputs by the respondent as well and therefore, these 

facts should have been verified by the lower adjudicating authority before taking 

any final decision. The department further argued that the nature of services 

though mentioned as port services but the nature of services are CHA services, 

cargo handling services etc. The respondent submitted that the said grounds of 

the appeal are beyond the scope of show cause notice and therefore, not tenable 

at this stage; the said grounds were not incorporated while issuing the SCN 

dated 05.082008. The respondent relied upon following decisions in this 

regard:- 

Reckitt Coleman of India Ltd. reported as 1996 (88) ELT 641 (SC); 
Prince Khadi Wollen Handloom reported as 1996 (88) ELT 637 (SC); 
Reliance Ports & Terminal reported as 2016 (334) ELT 63 (Guj.); 
Ballarpur Industries reported as 2007 (215) ELT 489 (SC); 
Gas Authority of India reported as 2008 (232) ELT 7 (SC). 

(vii) The definition of input service as referred by the department is effective 

from 01.04.2011 whereas present appeal is for the period from July, 2007 to 

December, 2007, therefore, reliance cannot be put on amended definition of 

input service, which is effective only from 01.04.2011 to deny cenvat credit of 

input service for the period from July, 2007 to December, 2007. Hence, reliance 

placed on the decision of Cadila Healthcare reported as 2013 (30) STR 3 (GUj.) is 

also of no consequence in this case as the issue in the present appeal is 

altogether different. 

(viii) The decision of the Hon'ble Supreme Court in case of Maruti Suzuki 

reported as 2009 (240) ELT 641 (SC) cannot be referred to eligibility of input 

services in the present appeal as the Hon'ble Supreme Court has considered the 

definition of inputs while the issue in the present appeal is of eligibility & 

definition of input service and the respondent relied on decision of the Hon'ble 

High Court in case of Ultratech Cement reported as 2010 (20) STR 577 (Born). 

(ix) The department argued that services used by the units which had no 

relation to the manufacture of goods cannot be treated as input service. 

Whereas present SCN has been issued to the Grinding Unit only alleging that the 

service not eligible to the grinding unit. The respondent submitted that the 

department wants to canvass a ground that the services not utilized by the 

grinding unit; this is factually incorrect and the ground taken is also beyond the 

scope of show cause notice dated 05.08.2008. 
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(x) The department relied on decision of the Hon'hle CESTAT in case of 

Hindustan Zinc Ltd. reported as 2012 (275) ELT 136, which held that ports can 

be treated as the place of removal in case of export is not correct as the said 

decision of the Hon'ble CESTAT is contrary to the decisions of the Hon'ble 

Guja rat High Court in the cases of Dynamic Industries reported as 2014 (35) STR 

674 (Guj.) and Inductotherm India P. Ltd. reported as 2014 (36) STR 994 (Guj.) 

wherein it is held that port is place of removal in case of export of goods. 

(xi) The department argued that the lower adjudicating authority reliance on 

CBEC Circulars dated 28.02.2015 and dated 23.08.2007 was not proper and 

before deciding the issue, the lower adjudicating authority had not taken care to 

verify the factual aspects whereas the respondent submitted that the said 

argument of the appellant is not proper at this stage as necessary verification 

was required to be done at the time of issuance of SCN. 

Findings:- 

5. I have carefully gone through the facts of the case, the impugned order 

and appeal memorandum as well as the submissions made by the respondent. 

The issue to be decided in the present appeal is as to whether respondent is 

eligible to avail cenvat credit of service tax paid on various services availed by 

them at port of export for export of goods beyond factory gate or not. 

6. I find that the eligibility of cenvat credit in dispute are in respect of service 

tax paid on the Port Service, Technical Inspection and Certification Service, Rent 

paid to Gujarat Maritime Board, Stevedoring Services, Surveyors Services and 

SCN alleged that the said cenvat credit of service tax paid on such services is not 

available on the ground that the services were used beyond the factory gate i.e. 

place of removal in violation of Cenvat Credit Rules, 2004, whereas the lower 

adjudicating authority has allowed the said cenvat credit of the service tax paid 

on such services on the ground that the place of removal in the present case is 

port of export where from goods have been exported. The respondent's 

contention is that since these services were used for export of goods, place of 

removal is port and these services are duly covered under the definition of "input 

service" whereas the lower adjudicating authority has found that the delivery of 

the goods was on FOB basis, which was part of the contract. 

6.1. I find that in case of exports, goods are sold to foreign buyer and property 

in goods passes from the respondent at the port when the goods are handed 

over to shipping line or to a carrier, who has accepted the goods and who has 

been authorized by the foreign buyer to receive the goods for further 
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transmission of the goods to the destination. Thus, title of the export goods gets 

transferred from the exporter/respondent at the port only. I find that CBEC has 

clarified the issue vide Circular No. 999/6/2015-CX, dated 28-2-2015 (F. No. 

267/13/2015-CX. 8) by stating that it is clarified that the place of removal needs 

to be ascertained in terms of provisions of Central Excise Act, 1944 read with 

provisions of the Sale of Goods Act, 1930. It is also clarified that the place where 

sale takes place or when the property in goods passes from the seller to the 

buyer is the relevant consideration to determine the place of removal. Text of 

CBEC Circular is reproduced below for ease of reference:- 
TI is in v/ted to Circular No. 988/12/2014-CX, dated 20-10-
2014 issued from F. No. 267/49/2013-CX8 [2014 (309) E.L. T 
(T3)J on the above subject wherein it was darified that the place of 
removal needs to be ascertained in terms of provisions of Central 
Excise Act, 1944 read with provisions of the Sale of Goods Act, 
1930 and that payment of transport, payment of insurance etc are 
not the relevant considerations to ascertain the place of removaL 
The place where sale takes place or when the property in goods 
passes from the seller to the buyer is the relevant consideration to 
determine the place of removal. 
2. In this regard, a demand has been raised by the trade that it 
may be clarified that in the case of exports, for purposes of 
CENVA T credit of input services, the place of removal is the port or 
the airport from where the goods are finally exported. 
3. The matter has been examined. It is seen that section 23 of 
the Sale of Goods Act, 1930 provides that where, in pursuance of 
the contract, the seller delivers the goods to the buyer or to a 
carrier or other ballee (whether named by the buyer or not) for the 
purpose of transmission to the buyer, and does not reserve the 
riqht of disposal, he is deemed to have unconditionally 
appropriated the goods to the contract, and therefore, in view of 
the provisions of the Section 23(1) of the Sale of Goods Act, 1930, 
the property in the goods would thereupon pass to the buyer. 
Similarly, section 39 of the Sale of Goods Act, 1930 provides that 
where, in pursuance of a contract of sale, the seller is authorized or 
required to send the goods to the buyer, delivery of the goods to a 
carrier, whether named by the buyer or not for the purpose of 
transmission to the buyer, or delivery of the goods to a wharfinger 
for safe custody, is prima fade deemed to be a delivery of the 
goods to the buyer. 
4. In most of the cases, therefore, it would appear that handing 
over of the goods to the carrier/transporter for further delivery of 
the goods to the buyer, with the seller not reserving the nqht of 
disposal of the goods, would lead to passing on of the property in 
goods from the seller to the buyer and it is the factory gate or the 
warehouse or the depot of the manufacturer which would be the 
place of removal since it is here that the goods are handed over to 
the transporter for the purpose of transmission to the buyer. It is in 
this backdrop that the eligibility to Cenvat Credit on related input 
services has to determined. 
5. Clearance of goods for exports.... 
6. In the case of dearance of goods for export by manufacturer 
exporter, shi/ping bill is filed by the manufacturer exporter and 
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goods are handed over to the shipping line. After Let Export Order 
is issued, it is the responsib/ilty of the shipping fine to ship the 
goods to the fore(gn buyer with the exporter having no control over 
the goods. In such a situation transfer of property can be said to 
have taken p/ace at the port where the shipping bill is filed by the 
manufacturer exporter and p/ace of removal would be this 
Port/ICD/CFS. Needless to say, e/igibillty to CENVA T Credit shall be 
determined accordingly.  
7.  
8.  

(Emphasis supplied) 

6.2 I find that the issue has been very categorically addressed by Para 4 & 

Para 6 of the above CBEC circular that place of removal would be the port from 

where goods are exported as transfer of property can be said to have taken 

place at the port where shipping bill is filed and goods are handed over to the 

transporter for the purpose of transmission to the buyer. I find that in the case 

on hand, input services are used before the property of goods transferred from 

the respondent as discussed hereinabove and as clarified by the CBEC. I am, 

therefore, of considered view that the respondent is eligible for credit of service 

tax paid on the services in dispute. I find that the admissibility of input services 

used in relation to export of goods also draws ample force in view of various 

decisions of the Hon'ble CESTAT. 

7. I find that Hon'ble CESTAT in the case of Rolex Rinc P. Ltd., reported as 

2008 (230) ELT 569 (Tri-Ahmd) held as under:- 

"4. After considering the submissions made by both the sides and 
the reasonings adopted by Commissioner (Appeals), I find that the 
C/-IA and Surveyors 'services are utilized at the time of the export of 
the goods. The respondents continue to remain the owner of the 
goods in question till the same are exported. As such, it can be 
reasonable conduded that the place of removal in case of exported 
goods is the port area. The above interpretation is also supported 
by Para 8.2 of the Board's circular No. 91/8/2007-S. T dt. 23-8-
2007 laying down th.7t where sale takes p/are i (lie destination 
point and the ownership of the goods remain with the seller till the 
dell very of the goods, the place of removal would get extended to 
the destination point and the credit of the service tax paid on the 
transportation up to such p/ace of sale would be admissible. 
Inasmuch as in the present case also, the ownership of the goods 
remain with the seller till the port area, it can be safely held that all 
the services availed by the exporter till the port area are required 
to be considered as input service inasmuch as the same are dearly 
related to the business activities. Activities relating to business are 
covered by the definition of input service and  ad'7'nfedly CHA and 
Surveyors' services are ilating to the export btisness. As such I 
agree with the reasonings adopted by Commissioner (AJ?peals) that 
the credit of duty paid on such services is admissible to the 
respondents." 

(Emphasis supplied) 
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7.1 The Hon'ble CESTAT in the case of Leela Scottish Lace Pvt. Ltd. 

reported as 2010 (19) STR 69 (Tn-Bang) has also held as under:- 

"3. I have carefully considered the facts of the case and the rival 
submissions. As per the clarification issued by the CBEC vide 
Circular No. 91/8/2007, dated 23-8-2007, "place of removal" 
appearing in the Cenvat Credit Rules covers the place at which the  
ownership of finished goods are transferred. In the instant case,  
the export goods are sold on FOB basis. The said service is availed  
prior to export of the goods. In view of the clarification of the  
Board, the appellants are entitled to credit of service tax paid under 
CHA services in respect of the excisable goods at the port area. I 
find that this was the ratio of the decision of the Tribunal in the 
case of CCE, Rajkotv. Rolex Rings Pvt. Ltd reported in 2008 (230) 
E.L.T. 569 (Tribunal-Ahmd.). I also find that in Final Order No. 
1003/2009 dated 1-5-2009, a Division Bench of this Tribunal held 
that tax paid on services relating to business activities of a 
manufacturer was entitled to benefit of cenvat credit. The said 
order dealt with the services availed by the assessee in respect of 
the goods cleared on payment of duty and stored in its godown. In 
passing the said order, the Tribunal had followed the ratio of a 
decision of the Larger Bench of the Tribunal in CCE, Mumbaiv. GTC 
Industries Ltd. reported in 2008 (12)  S.T.R. 468 (Tribunal.-LB). 
Following these decisions of the Tribunal, I hold that the appellants 
are entitled to refund of service tax paid on CHA services used as 
input in the export of final products. The appeal is allowed." 

(Emphasis supplied) 

7.2 In another case of Matrix Clothing Pvt. Ltd. reported as 2016 (44) STR 

618 (Tn- Chan), Hon'ble CESTAT has held as under:- 

1112 I find that it is alleged against the appellant that they are not 
entitled to Cenvat credit to the input service credit namely C/-IA and 
Courier Service as they are availed beyond the place of removal of 
the goods. I find that this Tribunal time and again held that any 
service availed by exporter up to the place of port of export, the 
exporter is entitled to avail Cenvat credit in the 1ight of the decision 
of Premier Con veyors P. Ltd. (suøra). In that circumstances, I hold 
that the appellant is entitled to avail Cenvat credit on input service 
credit namely CHA and Courier Services which have been availed 
by the appellant in the course of their business to export of goods  
further, I find that in the case of ABB Ltd. (supra), it was held by 
the Hon 'ble High Court of Karnataka that for the period prior to 1-
4-2008, the assessee entitled to avail Cenvat credit on the service 
tax paid on the services beyond the place of the removal of goods. // 

(Emphasis supplied) 

8. In light of the above case laws and clarifications issued by CBEC, it is 

evident that "place of removal' would be the port from where goods have been 

exported and hence cenvat credit of service tax paid on the services utilized for 

export of such goods is admissible to the manufacturer exporter. I, therefore, 

hold that the respondent is eligible to avail cenvat credit of service tax paid 

against the said services. Once cenvat credit is held admissible, payment of 
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interest and imposition of penalty cannot survive. Accordingly, I hold that the 

lower adjudicating authority has correctly dropped the proceedings initiated vide 

SCN dated 05.08.2008. 

9. I find that the department submitted that the lower adjudicating authority 

cannot decide the present issue as the department had filed SLP No. 1768/2012 

(CA No. 011399/2016) tagged SLP(C) No. 25857/2011(CA No. 011402/2016) 

before the Hon'ble Supreme Court on the similar issue, which is pending for 

decision. I find that the Hon'ble Supreme Court passed order in case of 

Vasavdatta Cement and others reported as 2018 (11) GSTL 3 (SC) wherein 

above SLP disposed off and issue was settled in favour of the respondent. 

Hence, this argument of the department is also not tenable. 

9.1 I find that the department argued that the lower adjudicating authority 

cannot decide the present issue as departmental appeal No. E/13428/2013 is 

pending before the Hon'ble CESTAT on similar issue in respondent's own case. I 

find that the issue has already been decided by the Hon'ble Supreme Court as 

well as clarified by the Board vide Circular dated 28.02.2015. Therefore, there is 

no force in this argument. 

9.2 The department also pleaded that another unit of We respondent utilized 

captive jetty of the respondent as the said captive jetty used for import of inputs 

by the respondent and hence, the lower adjudicating authority had to verify 

these facts before issue of the impugned order. It was also pleaded that the 

services, which were claimed as port services were in fact inclusive of the port 

services as well as CHA services, Cargo Handling Services, Stevedoring Services 

etc. I find that these grounds have not been covered under present SCN and 

hence, beyond the scope of the SCN, which was adjudicIed vide the impugned 

order and hence, cannot be considered at this stage. 

9.3 The respondent submitted that the department relied on the definition of 

input service amended w.e.f. 01.04.2011 for denial of cenvat credit, which is not 

correct. I find force in this submission of the respondent. The department 

referred the definition of input service as per Rule 2(l) of the CCR, 2004 which is 

effective only from 01.04.2011 onwards whereas the SCN/ and the impugned 

order covered period from July, 2007 to December, 2007 and the definition of 

input service effective from 01.04.2011 onwards cannot be made applicable in 

the present appeal/case. 
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10. In view of above legal and factual position, I uphold the impugned order 

and reject the appeal filed by the department. 

??. 1TT4cBI 4 5ctd CI'1b frfii "Ilcil 

11. The appeal filed by the department stands disposed off in above terms. 

,,  
(c1J1I. 

311'qqd (3i'.flci) 

By RPAD 
To 

Copy for information and necessary action to:  
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 

Ahmedabad for his kind information. 
2) The Commissioner, GST & Central Excise, Gandhidham (Kutch) 

Commissionerate, Gandhidham. 
3) The Additional Commissioner, GST & Central Excise, Gandhidham(Kutch) 

Commissionerate, Gandhidham. 
4) The Assistant Commissioner, GST & Central Excise Division, Gandhidham. 

\/
Guard File. 
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