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T U AU HEAT (Order-In-Appeal No.):
KCH-EXCUS-000-APP-123-2018-19 :
m]’ W %a-ia;/ 04.09.2018 \_'Jﬂ-‘a- m @T m/ 07'09.2018

Date of Order: Date of issue:

mmm( 31Iew), TSI ZaRT IR /

Passed by Shri Kumar Santosh Commissioner {Appeals), Rajkot

T IR 3G/ YFT IGFA! S FEIF HGHT, Feird 3cUE Yok Ve, IASTHIC / SHAIN [ AUTA| ZERT SWiAiuT SR e
ey § giow: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

q IFNTFAT & wfIaEr &1 @17 Tg gar /Name & Address of the Appellant & Respondent -
M/s.Sanghi Industries Lid. {Cement Division)Grinding Unit, Sanghipuram, P.O. Motiber
Tal: Abdasa, Dist. Kutch Gujarat
78 IUErhe) ¥ ofd a8 afa i ate F svgea wited /[ wieor & s e qaR w0 wFa i

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

WAT o Fog 369E Yo T VAR Iy gl & 9id 9, Fedid 3o0e ok AT 1944 7 arr 35B & et
(A) T e HRTTA, 1994 &1 UNT 86 & Yot WA g &1 o w ¥ 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the Finance

Act, 1994 an appeal iies to:-

(i) aflelor Heuima § R G A 90T 46w, Feed Sl Y6 U HETeT Fed ~mitete f ey dis, ms—mwz
IR &. XA, 7 eel, F Hr sh e v

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in ull -
matters relating to classification and valuation.

(i) IR qREDE 1(a) # a7 10 el F yrenar 9 @l 1S d o, AT o9 Yok U9 GaER FEE FamEnnaer ()
1 afew @i ASHT, | gfad da, SgATe) Haw T IEHdETe- 3do0ts @ Y S TRT I/
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

{iii) FET Rt & FEE 30T R R ¥ AT & 3o Yo (3rde) fgamad, 2001, & w6 & sawe i
T y9T EA3 # OR Wad & g RO T TR | 50 @ W § o5 0H Wi $ Oy, STET 3eUig Yok dr ATz & ATT
TN AT AT, FUC 5 ARG AT 38Y FA, 5 AW € A 50 FY T TF_ WA 50 W AT ﬁm%ﬁmr 1,000/- ,
5000/-5‘4'3(31’21&10000/—@wﬁuﬁﬁﬁmemeﬁrqﬁmﬁl TURT gk F I, WWW T
TN F TEEF TOER & AW O R ot adfed &7 ¥ 3% qawr o Ywifed dF gve qai T e @R | §ERe g @
AT, h@rm?m#ﬁmmﬁva@mﬁﬁ%m@wﬁsmm%immr(@m)#mmwéﬁ
msoo#xrwﬁuﬁh&mmmm./

%ﬂ’

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/
Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac.,, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the piace where the bench of the Tribunal is situated. Application
made for grant of stay shall be accompanied by a fee of Rs. 500/-.

®) i e & wRe A, Reg 3RwR, 1994 & ury 86(1) ¥ Hadg Tdamw Puwerel, 1994, ¥ Tww 9(1) ¥ ava
uifRa go7 S.7.-5 &F an wfadt & & w7 wFh ve 3w @y oW ey F e s #r oy 8, 3w ufy ' # daew s (3AAF
¥ e ofy yAfoE gl TR 3N oo § wA @ oF ww vfE ¥ e, g 9ae & /i ae #1 A 3T @enar s e, 90 5
TG T 3AY A, SWWHTSOWJWHMSOWWU@M%#WT 1,000/~ $93, 5,000/~ ¥TF AT 10,000/
X I DURG T e B Wi gewe =t Prife gow @ gram, St el sarfteRer fr aran & 9ee ISR & aE
T B o Tt £y § &% A o <Wahmﬁm%mmmvlm@agmﬂw g% & 39 a@r # =T
WWWMWMWJGTM%«er(‘—éﬁ)%fﬁvmw%msow-mﬁﬁmﬁ—sw
AT FIAT 1

The aopeal under sub section (1) of Section 86 of the Finance Aci, 1994, to the Appellate Tribunal Shall be filed in .
quadruplicate in Form S.T.5 as prescribed uncer Rule 9(i) of the Service Tax Rules, 1994, and Shall be accompanied by a copy
of the order appealed against {one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penally tevied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of
service tax & interest demanded & penalty evied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where
the amount of service tex & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank
draft -in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunai
is situated. / Application mare for grant of stay shall be accompanied by a fee of Rs.500/-.
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eq wfafags, 1994 & urT 86 & 3T (2) vF (2A) F AovT Zor & W Ide, Vo RIFarer, 1994, F A 9(2) v
9(2A) ¥ Ted PuiRa wux S.T. 7:¥£rarmﬁrm%:m w—z, 3’Wmﬁwmw(m),mmﬁﬁ
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The appeal under sub section (2) and (2A) of thc section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Ruigs, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Euxcise (Appeals) (one of waich shall be a certified copy) and copy of the order
passed by the Commissioner authorizing tne Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunai.

AT Yooh, Tl 3e9Te Yooh Td VA FAT TOFRT (FRT) & O Flel & #@Ad # Fed 30 ok FAEE 1944
URT 350 ¥ dadta, o B Reda yREA, 1994 B uw 83 & Wmﬁsﬂm@ra‘é% 5@ IR F Sy e
ferEor F AT WA WHT 3698 qewAar F A F 10 gfaen (10%, F= AT vd FA RFarfRd ¥, @ JHEer, F@ wad At
Rafea ¥, #7 e foan S, a‘@ﬁ%svummmmﬁ:arﬁwﬁmwmwmmﬁm;ﬁl

FER UG YeF TS WA+ FaAd WA FFU A0 goF” # T onfew

0] aRT 11 & F Fada s
(i) JAIT FTAT HT N A TEa T
(iii) AT FAT PaaEd F FuE f ¥ Mg & @

- @t 95 R 39 uRT % waue Redw (@ 2) 3Dfms 2014 & 3we & qF fR el it & e Remede
VAT 3o U9 Il F Ay ag g
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunai
on payment of 10% of the duty demanded where duty or duty and penaity are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shali nct apply to the stay application and appeals pending before
any appeilete authority prior to the commencemen’ of the Finance (No.2} Act, 2014.

UG FIER FT TANETOT IS ©

Revision application to Government of India:

3| WY F g AR R A #, 599 3ee_ged AURTE, 1994 eﬁrum35EE3:;rwr ¥ FatT
Wi, RA WFR, GANEOT HdeA §HE, fed v, Tored @Ee, @ #fde, e A9 wed, dEg A9 aéﬁﬁoomﬁ
T ST arfgel /

A revision application lies to the Under Secretary, tc the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Sireet, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, goverried by first proviso to sub-section (1) of Section-35B ibid:

ofe A & Rl qFEe & AAd 7, S JEEE R e BRI e @ H3R IR & UReTHE § aiE 31 R e e a1
i Frl T HER I8 W gEY BN A URTEA & e, A TR HER TR F W HEROT & A b THEROT & 2, RRl sREE ar
Wmm#m%m%mﬁm/

In case of any loss of goods where the loss cccurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

T & o] B TS W1 &9 F g a W AT § R # e sed 3 WOl 9 R 3o 4% ¥ o (Rae) &
A #, T R & aE Bl g @7 A Fa & o #/

In case of rebate of duty of excise on goods exported to any ccuntry or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory cutside India.

ofy seotg Yok T I U R KR & Ay, S 97 qEw B 9 e R e g/
In case of goods exponed outside India export to Nepa! or Bhutan, without payment of duty.

gAREd 3rug & 3c9re QT_vF?;FaMc'ld % fae o 398 ¥ 3w HOTTr od 555 R syl F TRa A BT R AR W
mrmm(m)$aam e @ 2), 1998 Fr awT 109 ¥ gawr g 7 % al@ Iryar gARfY w ar 9 #
oia frT T &I/

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissicner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.

IRFE FaeA & 9fd uuT ¥ea EA-8 &, I & AT 3tues Yew (30N e, 2001, & e 9§ i Rt g,
T WU & TN F 3 AY F yadd B o oRw mmﬁmwmrammrﬁammaﬁm
afge] @er & ST seaE o HROfA, 1944 B aRr 35-EE ¥ dwd FuiRa oF &1 et F amw & ak ) TR6 f i
Heda & A=A AIfgul /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OlO and Order-in-Appeai. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

TADETOT WREA & g FeAfaf@a Aufa ooF & seeh & I afg
mmwwmmmmw%ﬁmzom-mm%‘m ST 3R IR Toed &H U 9§90 ¥ SUET & ar
FqF 1000 -/ &7 T o F1C |

The revision appTxcatlon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees Cne Lac.

uﬁwwﬁr#ﬁmmﬁaﬁwmr%mw?‘g}mﬂ:%ww a7 I, IUSFT & ¥ R Fer R 5w 9w K
gﬁﬁgvaﬁ@rﬁmqﬁ;ﬁﬁm T AMDFTT Fr UF HANT AT FHT TER P OF IS AT Ay |/
In case, if the order covers various numbers of order- in Original, fee for each O.1.0. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appeilant Tribunat or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

Ty FEET qew FOREE, 1975, F FA¥SH K IEER AF RY @ 'R Ry # 9 w BuiRa 6.50 s &
ERIRICE I R AT F QAT TR /

One copy of application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms cof the Court Fee Act, 1975, as amended.

o o, IO 3OS Ioe Ud Qared e sarenfeReer (R oY) RaEEey, 1982 & afttT ud e @eftud AiEel @v
wfEnfEa wva a RuA & 3R o caw e e avar )/

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.

e 3T TREd A de OfeT Fwe § 9ERa cmew, REge dy adadw wewer F fav, srdfemlt Remha dewmse
www.cbec.gov.in HI 3T THa & | /

For the elaborate, detailed and latest provisions relating io filing of gppeal to the higher appellate authority, the appellant may
refer to the Departmental website www.cbec.gov.in
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:: ORDER IN APPEAL ::

The Commissioner, Central Excise & Service Tax, CGST Bhavan, Plot No.
82, Sector - 8, Opposite Ramlila Maidan, Gandhidham - 370201 (hereinafter
referred to as “the Department”) has filed the present appeal against Order-in-
Original No. 04/]C/2017-18 dated 19.05.2017 (hereinafter referred to as
“impugned order”) passed by the Joint Commissioner, Central Excise & Service
Tax, Gandhidham (hereinafter referred to as 'lower adjudicating authority ) in
the case of M/s. Sanghi Industries Limited (Cement Division) holding Central
Excise Registration No. AAEC5510QXM004, Grinding Unit, Sanghipuram, P.O.

Motiber, Tal. Abdasa, Dist.Kutch (hereinafter referred to as “Respondent”).

2. Brief facts of the case are that the respondent was engaged in
manufacture of Cement and during the scrutiny of the returns filed by them
for the period from July, 2007 to December, 2007, it was found that the
respondent availed cenvat credit in respect of service tax paid for Port Service,
Technical Inspection and Certification Service, Rent paid to Gujarat Maritime
Board, Stevedoring Service, Surveyor Service used at the port whereas cenvat
credit was allegedly not admissible to them as ‘input service’ credit under the
Cenvat Credit Rule, 2004 (hereinafter referred to as 'CCR, 2004"). Show Cause
Notice No. V.GND/ARII/COOMR./96/2008 dated 05.08.2008 was issued to them
demanding availed Cenvat Credit under Rule 14 of the CCR, 2004 read with
Section 11A of the Central Excise Act, 1944 (hereinafter referred to as “the Act”),
interest under Section 11AB of the Act and imposing penalty under Rule 15 of
the CCR, 2004 read with Section 11AC of the Act. The lower adjudicating
authority vide impugned order dropped the proceedings initiated vide SCN
dated 05.08.2008 on the ground that the respondent can avail input stage

NS

3 Being aggrieved with the impugned order, the department preferred

credit for the services availed at port of export.

this present appeal, /nteralia, on the following grounds:

() The lower adjudicating authority has decided the matter merely on the
basis of the CBEC Circulars, which is not proper when similar issue is pending
before the Hon'ble Supreme Court in case of Sanghi Industries Ltd. vide SLP
(C) No. 1768/2012, which tagged with SLP (C) No. 25857/2011 in the case of
ABB Ltd.:

(i)  Appeal No. E/13428/2013 filed by the department before the Hon'blz
CESTAT, Ahmedabad is pending for decision in respect of respondent’s sister

unit — Sanghi Industries Ltd., Clinker Unit on similar issue. It was not
Page No. 3 of 14
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appropriate and correct to decide the said SCN dated 05.08.2008 in absence

of finality of the said appeal pending before the Hon'ble Supreme
Court/CESTAT;

(iii)  The respondent claimed that they were availing the services in
question for export of goods, where the finished goods were delivered on
board the ship i.e. Shipping Line and when the place of removal stands
extended, they were entitled for cenvat credit of services in question.
However, it is an admitted fact that the jetty was being utilized for
importing/exporting by another unit of Sanghi Industries Ltd. and other
parties. In that case, taking credit by the respondent posing utilization of
such services only for the export purpose required proper verification prior to
dropping demand. However, no attempt was made by the lower adjudicating
authority in this regard prior to dropping the demand. Hence, the order

passed without any such verification is not proper and legal.

(iv) The respondent is a manufacturer exporter and goods were exported
from their captive jetty; that the respondent took risk of damage/lost/theft of
the goods till the goods were handed over to Shipping Line; that the delivery
of the goods was on FOB basis as per contract; that no specific submission
was made by the respondent to substantiate such crucial aspects and the
lower adjudicating authority had also not considered it necessary to verify;
that the jetty was not being utilized solely by the respondent and hence,
claim of the respondent that utilization of jetty as captive jetty was not
beyond doubt and such issue could have gone into detailed verification prior
to dropping of demand; that the respondent availed the services not only at
their jetty located at Jakhau, but they obtained services at Kandla also, but
the impugned order no where mentioned about export from Kandla; that the
services, which claimed as port services were in fact port services as well as
CHA, cargo handling, stevedoring etc. and not solely related to the port
wharfrage etc. service; that the relevancy of such bundled services for being
eligible within the scope of port service and consequently as input service is a

matter of due verification and apparently no such verification done by the

lower adjudicating authority before dropping demand. W

(v)  As per Rule 2(l) of the CCR, 2004, ‘input service’ means — used by a
provider of taxable service for providing an output service; or used by the
manufacturer, whether directly or indirectly, in or in relation to the
manufacture of final products and clearance of final products from the place

of removal; or be services of the types specified in the inclusive part of the
. Page No. 4 of 14
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definition supra. Whereas the respondent availed cenvat credit on ‘Rent paid

on Gujarat Meritime Board’, ‘Stevedoring’; ‘Surveyor’; ‘Port Service’ and
‘Technical Inspection and Certification’ etc. It was not disputed that the
services mentioned above can neither be stated to be used by the
manufacturer, whether directly or indirectly, in or in relation to the
manufacture of final products and clearance of final products up to the place
of removal nor are they the services of the type enumerated in the inclusive
part of the definition. The appellant relied upon decision dated 07.11.2012 of
the Hon'ble High Court of Gujarat in case of Cadila Health Care Ltd. passed
on Tax Appeal No. 353 of 2010 and submitted that in view of such clear
ruling of the Hon’ble High Court of Gujarat, the services as mentioned above
cannot be stated to be ‘input service’ as defined in Rule 2(1) of the CCR, 2004

and hence the respondent was not entitled for such cenvat credit.

(vi)  Mere inclusion of a service in the inclusive part of the definition, will
per se not quality it as eligible as ‘input service’. The ultimate test of the
same as ‘used in or in relation to the manufacture’ or ‘used by a provider of
taxable service for providing an output service’, is a quintessential
characteristic for a service to qualify as input service. The appellant relied
upon following decisions:

- Manikgarh Cement Works - 2010 (18) STR 275;
- Maruti Suzuki Ltd. — 2009 (240) ELT 641 (SC);
- Coca Cola India Pvt. Ltd. — 2009 (242) ELT (168) (Bom);

(vii) Since, the services used by the respondent had no relation to the
manufacture of goods, directly or indirectly, the same cannot be treated as
input service as hold in following judgments:

- Sundaram Brake Linings — 2010 (19) STR 172 (Tri.Chennai);
- Ultratech Cement Ltd. — 2007 (6) STR 364 (Tri.Ahmd.);

- Vandana Global Ltd. — 2010 (253) ELT 440 (Tri. LB);

- Nirma Ltd. — 2009 (13) STR 64 (Tri.Ahmd.);

- Excel Crop Care Ltd. — 2007 (7) STR 451 (Tri.Ahmd.)

(viii) The Hon'ble CESTAT observed in case of Hindustan Zinc Ltd. — 2012
(275) ELT 136 (Tri.Del.) on the issue of whether ports can be treated as the

place of removal in case of exports is worth nothing.

(ix) The lower adjudicating authority relied on CBEC Circulars dated
28.02.2015 and 23.08.2007 and held that the port services etc. availed by
the appellant may qualify as input service. Circular dated 28.02.2015 issued
after amendment of Rule 2(l) of the CCR, 2004 whereas Circular dated
23.08.2007 clarified in respect of transportation service and not other

services, which- was procured by the assessee heyond the place of
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manufacturing. Even otherwise, the Board clearly directed that “the credit of

service tax paid on the transportation upto such place of sale would be
aamissible, if it can be established by the claimant of such credit that the
sale and the transfer of property in goods (in terms of the definition as under
Section 2 of the Act as also in terms of the provisions under the Sale of
Goods Act 1930) occurred at the said place”. Thus, without proper
verification exercise carried out in respect of eligibility for availment of cenvat

credit, dropping of the demand is not legal and proper.

(x)  In view of the above, the services in question cannot be termed to be
input service, even if they had been part of inclusive definition, as the same

are not used in or in relation to manufacture.

4. Personal hearing in the matter was attended to by Shri Jigar Shah,
Advocate and Shri Dayalan Naidu, DGM(Excise), on behalf of the respondent,
who reiterated the findings of the lower adjudicating authority and submitted
that Grounds No. 2 and 3 of departmental appeal are not correct as these travel
beyond allegations of SCN as held by Hon'ble Apex Court in cases as reported as
2013 (32) STR 532 (Bom.) and 1996 (88) ELT 641 (SC) and Hon'ble High Court
of Gujarat 2016 (41) STR 884 (Guj.); that they would submitted detailed written
submissions within a week; that appeal needs to be decided in the facts of this

case.

4.1 No one attended personal hearing from the department despite PH

notices issued to the Commissionerate and Division.

4.2 The réspondent vide written submission dated 23.06.2018, /nteralia,
submitted that:

) The respondent had correctly availed cenvat credit of Rs. 1,01,63,085/- on
port services and technical testing services utilized for export of final products
and the lower adjudicating authority vide impugned order held that the place of
removal in case of export of goods would be port and hence, the respondent
correctly availed cenvat credit on services utilized for export of goods and the
lower adjudicating authority correctly dropped the proceedings initiated vide SCN
dated 05.08.2008.

(i)  The lower adjudicating authority rightly relied upon the Circulars dated
28.02.2015 and dated 23.08.2007 while holding that the place of removal in this
case of export would be port; the SCN alleged that the services were utilized

beyond the place of removal i.e. factory and hence cenvat credit of service tax
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;
paid on such services not available to the respondent, whereas the Board has

clarified vide Circular dated 28.02.2015 that in the case of exports, for the
purposes of cenvat credit of input services, the place of removal is the port or
the airport from where the goods are finally exported; the department is bound
by the circular and the Hon’ble High Court of Gujarat has also settled the issued
in favour of the respondent in cases of Dynamic Industries reported as 2014 (35)
STR 674 (Guj.) and Inductotherm India P. Ltd. reported as 2014 (36) STR 994
(Guj.); the present appeal filed by the department is for the period from July,
2007 to December, 2007 whereas appeal filed by the respondent for the
subsequent period from January, 2008 to November, 2008 has already been
allowed by Commissioner (Appeals), Rajkot vide OIA No. KCH-EXCUS-000-APP-
123-T0-124-2017-18 dated 11.12.2017.

(iiiy  The input services were in nature of port services and technical testing
and inspection services; the SCN alleged that the services availed beyond the
place of removal and hence, cenvat credit denied; Whereas the input services
can be availed anywhere by the manufacturer and there is no such condition in
the definition/Rule 3 of the CCR, 2004 that the input services must be received in
the factory; the respondent relied upon the cases of Deepak Fertilizers and
Petrochemicals reported as 2013 (32) STR 532 (Bom) and Alidhara Textool

Engineers Pvt. Ltd. reported as 2009 (14) STR 305 (Tri.-Ahmd). W@ )

(iv)  The department argued that on the similar issue, the department filed SLP
No. 1768/2012 (CA No. 011399/2016) tagged SLP(C) No. 25857/2011(CA No.
011402/2016) before the Hon'ble Supreme Court, which is pending for decision
and hence, the lower adjudicating authority should not have decided the present
issue. The respondent submitted that the said SLP/CA along with other SLP has
already been dismissed by the Hon'ble Supreme Court and submitted copy of the
orders passed by the Hon'ble Supreme Court reported as 2018 (11) GSTL 3 (SC).

(v)  The department argued that on similar issue in respondent’s own case,
Appeal No. E/13428/2013 filed by the department was pending before the
Hon'ble Tribunal and therefore, the issue should not have been decided. The
respondent submitted that the Honble Supreme Court observed in case of
Kamlakshi Finance Corporation reported as 1991 (55) ELT 433 (SC) that the
orders passed by the Commissioners and CESTAT are binding on the
departmental officers; Appeal No. E/13428/2013 pending before CESTAT is
pertaining to'period post 01.04.2011, the date on which amendment in definition
of input services was made and therefore, the grounds raised in relation to that

appeal are not relevant to this case.
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(vi)  The department argued that another unit of the respondent, namely,
Clinker Unit is also utilizing the captive jetty of the respondent; the said jetty is
being used for import of inputs by the respondent as well and therefore, these
facts should have been verified by the lower adjudicating authority before taking
any final decision. The department further argued that the nature of services
though mentioned as port services but the nature of services are CHA services,
cargo handling services etc. The respondent submitted that the said grounds of
the appeal are beyond the scope of show cause notice and therefore, not tenable
at this stage; the said grounds were not incorporated while issuing the SCN
dated 05.08.2008. The respondent relied upon following decisions in this
regard:-

- Reckitt Coleman of India Ltd. reported as 1996 (88) ELT 641 (SC);
- Prince Khadi Wollen Handloom reported as 1996 (88) ELT 637 (SC);
- Reliance Ports & Terminal reported as 2016 (334) ELT 63 (Guj.);

- Ballarpur Industries reported as 2007 (215) ELT 489 (SC);

- Gas Authority of India reported as 2008 (232) ELT 7 (SC).

(vii) The definition of input service as referred by the department is effective
from 01.04.2011 whereas present appeal is for the period from July, 2007 to
December, 2007, therefore, reliance cannot be put on amended definition of
input service, which is effective only from 01.04.2011 to deny cenvat credit of
input service for the period from July, 2007 to December, 2007. Hence, reliance
placed on the decision of Cadila Healthcare reported as 2013 (30) STR 3 (GUj.) is

also of no consequence in this case as the issue in the present appeal is

altogether different.

(viii) The decision of the Hon’ble Supreme Court in case of Maruti Suzuki
reported as 2009 (240) ELT 641 (SC) cannot be referred to eligibility of input
services in the present appeal as the Hon'ble Supreme Court has considered the
definition of inputs while the issue in the present appeal is of eligibility &
definition of input service and the respondent relied on decision of the Hon'ble
High Court in case of Ultratech Cement reported as 2010 (20) STR 577 (Bom).

(ix) The department argued that services used by the units which had no
relation to the manufacture of goods cannot be treated as input service.
Whereas present SCN has been issued to the Grinding Unit only aileging that the
service not eligible to the grinding unit. The respondent submitted that the
department wants to canvass a ground that the services not utilized by the
grinding unit; this is factually incorrect and the gro‘und taken is also beyond the

scope of show cause notice dated 05.08.2008.
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(x)  The department relied on decision of the Hon'hle CESTAT in case of

Hindustan Zinc Ltd. reported as 2012 (275) ELT 136, which held that ports can
be treated as the place of removal in case of export is not correct as the said
decision of the Hon’ble CESTAT is contrary to the decisions of the Hon'ble
Gujarat High Court in the cases of Dynamic Industries reported as 2014 (35) STR
674 (Guj.) and Inductotherm India P. Ltd. reported as 2014 (36) STR 994 (Guj.)

wherein it is held that port is place of removal in case of export of goods.

(xi)  The department argued that the lower adjudicating authority reliance on
CBEC Circulars dated 28.02.2015 and dated 23.08.2007 was not proper and
before deciding the issue, the lower adjudicating authority had not taken care to
verify the factual aspects whereas the respondent submitted that the said
argument of the appellant is not proper at this stage as necessary verification

was required to be done at the time of issuance of SCN.

Findings:-

5. I have carefully gone through the facts of the case, the impugned order
and appeal memorandum as well as the submissions made by the respondent.
The issue to be decided in the present appeal is as to whether respondent is
eligible to avail cenvat credit of service tax paid on various services availed by

them at port of export for export of goods beyond factory gate or not. h&\’“\ﬁ/

6. I find that the eligibility of cenvat credit in dispute are in respect of service
tax paid on the Port Service, Technical Inspection and Certification Service, Rent
paid to Gujarat Maritime Board, Stevedoring Services, Surveyors Services and
SCN alleged that the said cenvat credit of service tax paid on such services is not
available on the ground that the services were used beyond the factory gate i.e.
place of removal in violation of Cenvat Credit Rules, 2004, whereas the lower
adjudicating authority has allowed the said cenvat credit of the service tax paid
on such services on the ground that the place of removal in the present case is
port of export where from goods have been exported. The respondent’s
contention is that since these services were used for export of goods, place of
removal is port and these services are duly covered under the definition of “input
service” whereas the lower adjudicating authority has found that the delivery of

the goods was on FOB basis, which was part of the contract.

6.1. Ifind that in case of exports, goods are sold to foreign buyer and property
in goods passes from the respondent at the port when the goods are handed
over to shipping line or to a carrier, who has accepted the goods and who has

been authorized by the foreign buyer to receive the goods for further
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transmission of the goods to the destination. Thus, title of the export goods gets

transferred from the exporter/respondent at the port only. I find that CBEC has
clarified the issue vide Circular No. 999/6/2015-CX, dated 28-2-2015 (F. No.
267/13/2015-CX. 8) by stating that it is clarified that the place of removal needs
to be ascertained in terms of provisions of Central Excise Act, 1944 read with
provisions of the Sale of Goods Act, 1930. It is also clarified that the place where
sale takes place or when the property in goods passes from the seller to the
buyer is the relevant consideration to determine the place of removal. Text of
CBEC Circular is reproduced below for ease of reference:-

" Attention is invited to Circular No. 988/12/2014-CX, dated 20-10-
2014 issued from F. No. 267/49/2013-CX.8 [2014 (309) E.L.T.
(T3)] on the above subject wherein it was clarified that the place of
removal needs to be ascertained in terms of provisions of Central
Excise Act, 1944 read with provisions of the Sale of Goods Act,
1930 and that payment of transport, payment of insurance etc are
not the relevant considerations to ascertain the place of removal.
The place where sale takes place or when the property in goods
passes from the seller to the buyer is the relevant consideration to
determine the place of removal.

2. In this regard, a demand has been raised by the trade that it
may be clarified that in the case of exports, for purposes of
CENVAT credit of input services, the place of removal is the port or
the airport from where the goods are finally exported.

3. The matter has been examined. It is seen that section 23 of
the Sale of Goods Act, 1930 provides that where, in pursuance of
the contract, the seller delivers the goods to the buyer or to a
carrier or other bailee (whether named by the buyer or not) for the
purpose of transmission to the buyer, and does not reserve the
right of disposal, he s deemed to have unconditionally
appropriated the goods to the contract, and therefore, in view of
the provisions of the Section 23 (1) of the Sale of Goods Act, 1930,
the property in the goods would thereupon pass to the buyer.
Similarly, section 39 of the Sale of Goods Act, 1930 provides that
where, in pursuance of a contract of sale, the seller is authorized or
required to send the goods to the buyer, delivery of the goods to a
carrier, whether named by the buyer or not for the purpose of
transmission to the buyer, or delivery of the goods to a wharfinger
for safe custody, is prima facie deemed to be a delivery of the

goods to the buyer.

4. In most of the cases, therefore, it would appear that handing W
over of the goods to the carrier/transporter for further delivery of
the goods to the buyer, with the seller not reserving the right of
aisposal of the goods, would lead to passing on of the property in
goods from the seller to the buyer and it is the factory gate or the
warehouse or the depot of the manufacturer which would be the
place of removal since it is here that the goods are handed over to
the transporter for the purpose of transmission to the buyer. It is in
this backdrop that the eligibility to Cenvat Credit on related input
services has to determined.

5. Clearance of goods for exports....

6. In the case of clearance of goods for export by manufacturer
exporter, shipping bill is filed by the manufacturer exporter and
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goods are handed over to the shipping line. After Let Export Order
is_issued, it is _the responsibility of the shipping line to ship the
goods to the foreign buyer with the exporter having no control over
the goods, In such a situation, transfer of property can be said to
have taken place at the port where the shipping bill is filed by the
manufacturer _exporter _and_place of removal would be this
Port/ICD/CFS. Needless to say, eligibility to CENVAT Credjt shall be
determined accordingly.

(Emphasis supplied)

6.2 1 find that the issue has been very categorically addressed by Para 4 &
Para 6 of the above CBEC circular that place of removal would be the port from
where goods are exported as transfer of property can be said to have taken
place at the port where shipping bill is filed and goods are handed over to the
transporter for the purpose of transmission to the buyer. I find that in the case
on hand, input services are used before the property of goods transferred from
the respondent as discussed hereinabove and as clarified by the CBEC. I am,
therefore, of considered view that the respondent is eligible for credit of service
tax paid on the services in dispute. I find that the admissibility of input services

used in relation to export of goods also draws ample force in view of various

decisions of the Hon’ble CESTAT. W@w‘\"’o/

7. I find that Hon'ble CESTAT in the case of Rolex Rings P. Ltd., reported as
2008 (230) ELT 569 (Tri-Ahmd) held as under:-

4. After considering the submissions made by both the sides and
the reasonings adopted by Commissioner (Appeals), I find that the
CHA and Surveyors’ services are utilized at the time of the export of
the goods. The respondents continue to remain the owner of the
goods in question till the same are exported. As such, it can be
reasonable concluded that the place of removal in case of exported
goods js the port area, The above interpretation is also supported
by Para 8.2 of the Board’s circular No. 91/8/2007-S.7T. dt. 23-8-
2007 laying down that where sale takes place 3t the destination
point and the ownership of the goods remain with the seller till the
delivery of the goods, the place of removal would get extended to
the destination point and the credit of the service tax paid on the
transportation up to such place of sale would be admissible.
Inasmuch as in the present case also, the ownership of the goods
remain with the seller till the port area, it can be safely held that all
the services availed by the exporter till the port area are required
to be considered as input service inasmuch as the same are clearly
related to the business activities. Activities relating to business are
covered by the definition of input service and adnitedly CHA and
Surveyors’ setvices are jelating to the export business. As such, I
agree with the reasonings adopted by Commissioner (Appeals) that
the credit of duty paid on such services is _admissible to the
respondents.”

(Emphasis supplied)
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The Honble CESTAT in the case of Leela Scottish Lace Pvt. Ltd.
reported as 2010 (19) STR 69 (Tri-Bang) has also held as under:-

"3. I have carefully considered the facts of the case and the rival
submissions. As per the clarification issued by the CBEC vide
Circutar No. 91/8/2007, dated 23-8-2007, “place of removal”
appearing in the Cenvat Credit Rules covers the place at which the
ownership of finished goods are transferred. In the instant case,
the export goods are sold on FOB basis. The said service is availed
prior to export of the goods. In view of the clarification of the
Board, the appellants are entitled to credit of service tax paid under
CHA services in respect of the excisable goods at the port area. I
find that this was the ratio of the decision of the Tribunal in the
case of CCE, Rajkotv. Rolex Rings Pvt. Ltd. reported in 2008 (230)
E.L.T. 569 (Tribunal-Ahmd.). T also find that in Final Order No.
1003/2009 dated 1-5-2009, a Division Bench of this Tribunal held
that tax paid on services relating to business activities of a
manufacturer was entitled to benefit of cenvat credit. The said
order dealt with the services availed by the assessee in respect of
the goods cleared on payment of duty and stored in its godown. In
passing the said order, the Tribunal had followed the ratio of a
decision of the Larger Bench of the Tribunal in CCE, Mumbaiv. GTC
Industries Ltd. reported in 2008 (12)_S.T.R. 468 (Tribunal.-LB).
Following these decisions of the Tribunal, I hold that the appellants
are entitled to refund of service tax paid on CHA services used as
input in the export of final products. The appeal is allowed.”

(Emphasis supplied)

In another case of Matrix Clothing Pvt. Ltd. reported as 2016 (44) STR
618 (Tri- Chan), Hon'ble CESTAT has held as under:-

"12. Ifind that it is alleged against the appellant that they are not
entitled to Cenvat credit to the input service credit namely CHA and
Courier Service as they are availed beyond the place of removal of
the goods. I find that this Tribunal time and again_held that any
service availed by exporter up to the place of port of export, the
exporter is entitled to avail Cenvat credit in_the light of the decision
of Premier Conveyors P. Ltd. (supra). In that circumstances, I hold
that the appellant is entitled to avail Cenvat credit on input service
credit namely CHA and Courier Services which have been availed
by the appellant in the course of their business to export of goods,
further, I find that in the case of ABB Ltd. (supra), it was held by
the Hon’ble High Court of Karnataka that for the period prior to 1-
4-2008, the assessee entitled to avail Cenvat credit on the service
tax paid on the services beyond the place of the removal of goods.”

e

(Emphasis supplied)

In light of the above case laws and clarifications issued by CBEC, it is

evident that “place of removal’ would be the port from where goods have been

exported and hence cenvat credit of service tax paid on the services utilized for

export of such goods is admissible to the manufacturer exporter. I, therefore,

hold that the respondent is eligible to avail cenvat credit of service tax paid

against the said services. Once cenvat credit is held admissible, payment of
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interest and imposition of penalty cannot survive. Accordingly, I hold that the

lower adjudicating authority has correctly dropped the proceedings initiated vide
SCN dated 05.08.2008.

9. I find that the department submitted that the lower adjudicating authority
cannot decide the present issue as the department had filed SLP No. 1768/2012
(CA No. 011399/2016) tagged SLP(C) No. 25857/2011(CA No. 011402/2016)
before the Hon'ble Supreme Court on the similar issue, which is pending for
decision. I find that the Hon'ble Supreme Court passed order in case of
Vasavdatta Cement and others reported as 2018 (11) GSTL 3 (SC) wherein
above SLP disposed off and issue was settled in favour of the respondent.

Hence, this argument of the department is also not tenable.

9.1 I find that the department argued that the lower adjudicating authority
cannot decide the present issue as departmental appeal No. E/13428/2013 is
pending before the Hon’ble CESTAT on similar issue in respondent’s own case. I
find that the issue has already been decided by the Honble Supreme Court as
well as clarified by the Board vide Circular dated 28.02.2015. Therefore, there is

no force in this argument.

9.2  The department also pleaded that another unit of the respondent utilized
captive jetty of the respondent as the said captive jetty used for import of inputs
by the respondent and hence, the lower adjudicating authority had to verify
these facts before issue of the impugned order. It was also pleaded that the
services, which were claimed as port services were in fact inclusive of the port
services as well as CHA services, Cargo Handling Services, Stevedoring Services
etc. I find that these grounds have not been covered under present SCN and

hence, beyond the scope of the SCN, which was adjudicated vide the impugned

order and hence, cannot be considered at this stage. @NNN\//()/

9.3  The respondent submitted that the department relied on the definition of
input service amended w.e.f. 01.04.2011 for denial of cenvat credit, which is not
correct. T find force in this submission of the respondent. The department
referred the definition of input service as per Rule 2(1) of the CCR, 2004 which is
effective only from 01.04.2011 onwards whereas the SCN/ and the impugned
order covered period from July, 2007 to December, 2007 and the definition of
input service effective from 01.04.2011 onwards cannot be made applicable in
the present appeal/case.
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10.  In view of above legal and factual position, I uphold the impugned order

and reject the appeal filed by the department.

e, TOHTT gary gor F I rdier T fraerT swREd ad & R e

11.  The appeal filed by the department stands disposed off in above terms.
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M/s. Sanghi Industries Ltd, A9y g 53 fafAes

Cement Divisions, (Grinding Unit), . s
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Copy for information and necessary action to:
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.
2) The Commissioner, GST & Central Excise, Gandhidham (Kutch)
Commissionerate, Gandhidham. U
3) The Additional Commissioner, GST & Central Excise, Gandhidham(Kutch)
Commissionerate, Gandhidham.
4) The Assistant Commissioner, GST & Central Excise Division, Gandhidham.
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