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4'vt-(R ld'l1, 31k4c1d (31L1lci), i1ct'k TT yiic-i I 

Passed by Shri Kumar Santosh, Commissioner (Appea's), Rajkot 

3itTt 3wr1 ii4d 31P-T'P/ aalod/ iia 31T51tipr, *vrsi .j,-eic, hli'*I ,lctI'e(, (I.,t'*,'k / , iJ1,idt  I rlsiTTh c,ii j'2'r)d "iI 

a, 311t1r t / 

Arising out of above mentioned 010 issued by Additional/Joint/DeputylAsststant Commissioner, Central Excise I Service Tax, 

Rajkot / Jamnagar I Gandhidham 

& r alld-1 '-ldl /Narne & Address of the Appellant & Respondent :- 

M/s. ASR Multimetals Pvt. Ltd..Survey No. 394/2, 398, 399 & 400, N.H. 8-A, Village: 

Chhadawada, Tal: Bhachau, Dist : Kutch. 

3l1thT(3T4t) t   5si1 ItcI itt .OTac1 ii1a'i  I sti1tor siT 3T ct-v ert eiadt lI 
Any person aggrieved by this 0rder-in.Appeal may file an appeal to the appropriate authority in the following way. 

(A) 5!lfl 3cHirt  T 'lt'4- ( 3f1'lzr -aiilui 'i1 3f, tsi 3r'ic 5 3r11zrvr 1944 t atm 356 F 
3ntaattt 0 ¶d 3Tl1zlar, 1994 T urn 86 t 3n1ratic tiPl124,i  I, 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

a41a,ut  oera,e t trawiBirn iistt eiiw  &er irtier, twtsr .eici irtere c ai.e o?tftsr .-ejeiF1atui r thrsr tfl ci  ,eTq, (I)
2, 3nT. . r, a$ 1?,, r .sifl aiiv lI 

The special bench of Customs, Excise & Servic Tan Appollate Tribunal ot West fitoOk N 2 R.K. Puram, Now Delhi in all 
matters relating to classification and valuation. 

(ii) 'k.,-i ti0,a 1(a) t etv clv 3erf(f i 3npilfll il't iist 3olt el1ir ireer, kfaa a,-'ie  nner  at ai.e 3Ttflttsr eativtifirarraur 
r trfthast nttll7t tffteri, , 1fte err, rra 3fa1M 3iarotei- 3ootl a/f r .si  siT1IZ Il 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2w  Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(in) 31ttht1e '-eiejlta&ui a/ hOiST 3141a write a/ Ole tatrzr .acalC hi,-w (30/err) Oleeioefl, 2001, a/ Olee 6 4r 3TltT t/lat'iftyr F'a.e 
rq EA-3 err wit ttf/fsft * tat Ol,ei tiu atTttv I  t ear war aer a/ sir5r, .st1 i,-eie irren a/I  ,vei a/i tier 

3/ft ,.iiiei cmii attair, 'r'iv 5 vies sir war, 5,11ev eve sir 50 vitrO r.'-ru tier 3nsroT 50 eiiev eve at 31ffter ti ci'JlhT: 1,000/- e'erl, 5,000/. .vi.1 3TsiOT 10,000/- ev err 15/TfRT starr ir a/f rift rrvi  hil 1ttftftyt htv-w clii 1TTtiW i4o(td 3Tt/ftitsi 
,-oiei1,ui *1 itirari a/ eiew iOti-cii *e sitar at le/f 5ft 1viq sv a/ a/en note ,ai s1i en ia aiit Ooi saterr eiin 

oOei iiFt err ITaTRISt, 4*, a/f 3m uirrer at vi1 'vtTftti  e1vi 3ltffai ,-jCi),iui a/f men tare I tararsi aria/mr (a/ 3ft) a/t OTv 311/ftrr.qt a/ siTar 500/. v err tlsttfter intern starr 'ri ra if 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prccribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied aqainsi one which or least shov,i,/ tv accompanied by a fee of Re. 
1,000/. Rs.5000/., Rs.10,000/. where amount of duty deinaniJlinteiesi/petviliy;ieftno iv upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour o/ Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

1,/fe -ei  a/ waiST 3ltftlit, ¶cc1 3i1tftsiat, 1994 a/i lImiT 86(1) a/c a/ira/ti oiar Ola4aroic1, 1994, a/ //fTar Oil)  
(B) fftaftrr ova S.T.-5 at ear rils* * a/i SIT iifl at aw Oli 3fra/ir /fn f/fee arrffer a/I am/f , 3sia/ altman at v/i 

at tm 'alt vviiOto il.4f wu1v) a/ft vii at war at altar rier rPl siTar, sin ooioe a/f siTar ,evm,i a/f vit Silt tTalTzn oa 
aram'rnll, eve 5 vitro SIT atie hOt, 5 cries see rr 50 citeS eve tier ratarr 50 cites eve at an//in a/ 0/ wcrhr: 1,000/- .twe, 5,000/-
ev 3rTreT 10,000/- oval en f/liflftyr stair iran a/I 'aOl eicieci er/fl flimsif/fe Th-es err irnpner, waltir 3i4c'flo nellatllftclntnT n/IT arranta t 
°r° ,  ifTOi-eii a/vitae at 0I,4T ttiOlvie, s/ft ile ten coin ,,ii/t ).rsi)ci th i'sc ctoini /I&air ,,iivii vtifilv I wetter iec err aiai,v,, 
ala, ati 3hT itlisi at ii'tvii aiil/sz ,,ii a,efflci an/fr/far .-eiani)a,nai a/f silIST f/fare a/ I monster  3t0/mr (at aitilt) a/ Ole SiTilImer-TRi tir.!r 
500/- eve hO (ft/ti/iT iraw yen wnii 'tas 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate rn Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest oaonnded & penalty levied of Rs. S tnv.t'_ or less, Ps.5000/- where the 
amount of service tax & interest demanded & pe:nOiiy Dated is sore tan live ktis hut not exceeding Rs. Fifty Lakhs, 
Rs.10000/- where the amount of service tax 8,  interest aemanded & penalty lewed Is caere than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the banch of nominated Public Sector Bank cf the place 
where the bench of Tribunal is situated. I Application made for grant of stay shall be accompanied by a fee of Rs500/-. 
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f2id 311f1 -amr, 1994 r Dm1 86 T 3trDTU3t't (2) I1n (2A) x 341r)m T izf 3rrftr, eier ieirT, 1994, S ¶IZiJ1 9(2) PT 

9(2A) x dct fiitilr DWT S.T.-7 *t art PT 441 STTST 3tTZtf, OIST 5c'ti Tw4 3fST3T 3tlPTtl (3PtST), OTzr 4c'ti rim 

cuir triftsr 3tT1T 1 p1ati 4{d (ii( 1jS P1 Dmtil1f 'l  atTtV) 31'T 311 Ceii 1$it4' 311 3Tr 4iId, 

acic F11/ Bm1T, 311fDT SSTT1111bTT 4 3t1iTSr STS SrI aicl 3Tlt1 t tf ttiai   SrTf fMT I / 

The appeal under sub section (2) and (2A) of the section 36 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central ExciseI Service Tax 

to file the appeal before the Appellate Tribunal. 

4ai 1j.-.b, flxelar .ji-410  rr on oiet 314151'TE ',4iI)x,4i (Tn) 4 5j 3Ttfl1 jiijic1 Tar ai-wO awe 31'ffllTSTsT 1944 

Dill 350tn 3r, m r Ifla 31lf3l'ztil, 1994 *1 Dm1 83 x 3TSP)ar )eixt fT 3ft ml z(ft 4 , 311 311t11 81 V 31'4TYTZr 

31141cr 'e 1t1151 si-wc tli-o/or SrT 31151 81 10 TTnrSr (10%), am artar o a,pttaTr ¶ai)?.e . sir arthan, ra 81cm  

fci(~ , anasimicrfi Sriv,elt 31rt1lTr813ryr8aralml(xtht ei4f 3f8111STl'T31rw4'ls rlana'fli 

jc4i llSrSr PT l51TDm 81 31115)11 31PT ¶ij Tir 8wt 191511 stiDi  

(i) cnr11t813r5)cr'ee 

(ii) 118siam51 TSr1IlT(3t 

(iii) 41a41naT))aiar81)15ii 68131as1arar4,ui 

- 51141 STE (81 311 Dill 81 9l3itlSr ¶ç41  (1. 2) 3111)lJi 2014 *1 3th'91 41 tl I4l 3ir819151 iIi41 81 111131  

PT 31 Sr c j, f' 1/ 
For an appeal to be filed before the CESTAT. under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shalt lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

541111 1'i 54 ttam41 ur 3,i'O.1 : 
Revision application to Government of India: 
31r 3414131 41r 'sir41ars1 sifl.ei -.a1tD2e .iiia , 415r a-xio srtan 3lli9111'3r, 1994 *1 DIII 35EE 81 mmarzr 54an 81 31115)11 scm 

11si, 5Tht C44, PST413IUT 3114311 4I, (2-e Jsiis, iet-e ¶831t51, SMf 3t13r1r, #aa 4)51 51Dm, ecia as), crl41is41-110001, stit 

¶eai ii.1I ST1Vl / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor. Jeevan Deep Building. Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by firsi proviso to sub-section (1) of Section-35B ibid: 

 Slel 81 ¶fl 45tel 81 J'ii.Hc) 41, .ip ia'ii ¶ eliel 54 ¶8 e'i41ai 41 11 11 8x tii4lelel 8r 14ttcr ztr ¶8 '3cm eRSrI  SIT 

(41411 ocx 51511 41 i( TT 7 E 81 t1Icr, arr Iafl sanit 5111 41 an crgrmvr 41 81 vact-wc 81 41ria, ¶fl wetsai) i 

¶1,10 S1~R 41 .Hirl 81 aqsia 4r JIJ1c) 411/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 

warehouse 

 81 ei  ¶a8  an 14 54 (914111 SrI 141 ala 81 ¶I3a)'i 41 ellel PT 5141 4 84151 3c110 5c-5 81 PT (811) 81 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

,jc'iic rtan an 5111111 191w lai 31mcr 81 utr, )sia an 3),313r 54 stim 191'zñcr f,er SISIT l / 

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

81 4r4li SDi5 *1 345115111 41 191V 151 55 414)51 311 314111915111 PT 341?r, 191131551 51515113481 dfci eli5 4)1741 343441 

3414131 a(1 34iaee (3p4)'/x( F'at111 f -el 311411415111 (11. 2), 1998 41i I111T 109 41 sii l91'ztr 4)1 4 sn41m swci aiaiO1 PT sir etc 41 

¶1 1151 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 

109 of the Finance (No.2) Act. 1998. 

ae 341' 4)r 1411(441St 111151 uei EA-8 41, 38 *1 81e41ar je'ic'r 3cm (311(111) iaioe)), 2001, 81 11Sa1 9 81 341r54r ¶8191 , 

$1131 r818cw 813 sl3T1t411r4)1 ie8 xn13v I 4el 3 ar3u43rn3f4)ar3Tt41sr4)rSt191atTelel 4)ii.4) 

xri41vi  14121 41 841st scic llr..*' 31131191'zrsr, 1944 4)1 DIII 35-EE 8x ella l91tItftcr Ir *1 343t51'utl 41 1411-Zr 81 -th PT TR-6 4)r 1111 

eli'i.l 4)1 .,ih# 5511431 / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35EE of CEA, 1944, under Major Head of Account. 

a41sim 341541181 mar I5-el11S1 1911811cr ,rsan 4)1 31515149 s14  sti13ir I 
1i1a 1l11eli4an3Sr11tift11P41200/-SrT 3 Tt9l11 (41el 

 1000 -/ 511 31415111 l8mtT .ale I 
The revision applcalion shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

$1135411414 354t8 an 9ai)1r 3841cc st 3n43 81 ¶lc 31 ml 541iliSr, 5H)*d 55141   iiei 51T1431 3m 81 

 49 4)T (4151111149 eri) 41 41 ¶4w ntsrt141nr141 35438sr an41cmoi 54 ocx 31l11 an wi 54 ccc 3114511 f41ei ii'ii I / 
In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

IInII41SM39Sr .-cleiel41 nrecc 31101545111. 1975, 41 31w'140-1 41 3w5i1T el,$ 3tT41r PT 1112t11 stl4sr 4)9 an 49s813st 6.50 xst4) an 

.tiiiel41 ItwI, l'?J41c cruir lei wrl43i / 
One copy of application or 0.1.0. as the case may be. and the order of the adjudicating authority shall bear a court ice stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

StIlT SIwe, 841sr 3ewc. Irirm PT )ui4  31141'495r 551n551(IX51V1 (.ei) 1R)) G1u4ell,*e(t, 1982 41 e31'cr on scan m'al4macr aiae8 stir 

j-it' 'e) eIc  11eJ 3/11 541 1141111 31I51lt3r ¶4141i oticil l / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules. 1982. 

31141 3543451 xn1$XsrlT m sntrcr 3854s 51159 41 a43r ccmcr, 141mcr 343 eclteaa ntiarnStt 81 CIa, rfljq14 f/1scraflar aeic 
www.cbec.gov.in  4)1 315 I44'9 4 I I 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  



An nexure-A 

3/rI/ 

Appeal / File No. 

31TT/ 

0.1.0. No. Date 

V215871RAJ/2010 148 to 172/2010-2011 04.07.2010 

V215881RAJ12010 148 to 172/2010-2011 04.07.2010 
V2/589/RAJ/2010 148 to 172/2010-2011 04.07.2010 
V215901RAJ12010 148 to 172/2010-2011 04.07.2010 
V2/5911RAJ12010 148 to 172/2010-2011 04.07.2010 
V2/592/RAJ/2010 148 to 172/2010-2011 04.07.2010 
V2/593/RAJ/2010 148 to 172/2010-2011 04.07.2010 
V215941RAJ12010 148 to 172/2010-2011 04.07.2010 
V2/595/RAJ/2010 148 to 172/2010-2011 04.07.2010 
V2/596/RAJ/2010 148 to 172/2010-2011 04.07.2010 
V2/597/RAJ/2010 148 to 172/2010-2011 04.07.2010 
V2/598/RAJ/2010 148 to 172/2010-2011 04.07.2010 
V2/599/RAJ/2010 148 to 172/2010-2011 04.07.2010 
V2/600/RAJ/2010 148 to 172/2010-2011 04.07.2010 
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:: ORDER IN APPEAL::  

The appeals listed below had been filed by M/s. ASR Multimetals P. Ltd., 

Survey No. 394/2, 398, 399 & 400, N.H. 8-A, Village: Chhadawada, Taluka: 

Bhachau, District: Kutchh (hereinafter referred to as "the appellant") against 

Orders-In-Original No. 148 to 172/2010-2011 dated 14.07.2010 (hereinafter 

referred to as "the impugned orders") passed by the Deputy Commissioner, 

Central Excise Division, Gandhidham (hereinafter referred to as "the sanctioning 

authority"). 

Sr. 

No. 

Appeal File No. Period of Refund 

claim 

010 No. Amount of 

refund claim 

01 V2/587/RPJ/2010 April, 2008 148/2010-11 3,84,514/- 
6,49,193/- 02 V2/588/RAiI/2010 May, 2008 149/2010-11 

03 V2/589/RAJJ2O1O  June, 2008 150/2010-11 11,24,641/- 
13,87,225/- 
10,05,576/- 

04 V2/590/RAJ/2010 July, 2008 151/2010-11 
05 V2/591/RAJ/2010 August, 2008 152/2010-11 
06 V2/592/RAJ/2010 September, 2008 15312010-11 9,81,312/- 
07 V2/593/RA]/2010 October, 2008 154/2010-11 5,90,265/- 
08 V2/594/RA]/2010 November, 2008 155/2010-11 8,02,645/- 
09 V2/595/RAI/2010 December, 2008 156/2010-11 5,14,206/- 
10 V2/596/RA]/2010 January, 2009 15712010-11 189,798/- 
11 V2/597/RAJ/2010 February, 2009 158/2010-11 3,07,592/- 
12 V2/598/ftAJJ2010  March, 2009 159/2010-11 2,36,064/- 
13 V2/599/RAJ/2010 April, 2009 160/2010-11 309,027/- 
14 V2/600/RAJ/2010 May, 2009 161/2010-11 2,49,761/- J 

2. The brief facts of the case are that the appellant is a unit operating in the 

District of Kutch, which was availing benefits of Notification No. 39/2001-CE 

dated 31.07.2001, as amended (hereinafter referred to as 'the said notification'), 

by availing the facility of refund/re-credit, as per the scheme envisaged in the 

said notification. The said notification was amended vide Notification No. 

16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE dated 

10.06.2008, which altered the method of calculation of refund by taking into 

consideration of duty payable on value addition undertaken in the manufacturing 

process, by fixing percentage of refund ranging from 15% to 75°h depending 

upon the commodity. The appellant had filed claims for refund of Central Excise 

Duty, Education Cess and Secondary and Higher Education Cess paid on 

manufactured goods through PLA by them. The sanctioning authority vide 

impugned orders had sanctioned the amount, pertaining to Basic Excise Duty but 

did not sanction amount pertaining to Education Cess and Secondary & Higher 

Education Cess on the ground that exemption under the said notification was 

Page No.3 of 14 
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available only to Central Excise Duty or additional excise duty and the said 

notification did not cover Education Cess and Secondary & Higher Education Cess 

and hence the appellants were not entitled for refund of Education Cess and 

Secondary & Higher Education Cess. 

3. Aggrieved with the impugned order, the appellant preferred these 

appeals, inter-a/ia, on the grounds as under: 

(i) As per Section 93 of the Finance Act, 2004, the Education Cess levied 

under Section 91, in case of goods specified in the First Schedule to the Excise 

Tariff Act, being goods manufactured or produced, shaH he a duty of excise, at 

the rate of two per cent, calculated on the aggregate of all duties of excise 

which are levied and collected by the Central Government under the provisions 

of the Central Excise Act, 1944 (hereinafter referred to as the "Act") or under 

any other law for the time being in force. 

(ii) As per Section 93(2) of the Finance Act, 2004, Education Cess on 

excisable goods is in addition to other duties of excs': chargeable on such 

goods under the Act or any other law for the time being in force. 

(iii) As per Section 93(3) of the Finance Act, 2004, the provisions of the 

Act and the rules made there under relating to re-credits, refunds, 

exemptions from duties and imposition of penalty shall also apply to the 

levy and collection of the Education Cess on excisable goods as they apply in 

relation to the levy and collection of the duties of exdse on such goods under 

the Act or the rules, as the case may be. 

(iv) Section 138 of the Finance Act, 2007 provides for levy of Secondary and 

Higher Education Cess © 1% on the goods specified in the First Schedule to 

the Excise Tariff Act. Secondary and Higher Education Cess is also a duty of 

excise and is levied on the aggregate of all duties of excise (excluding 

Education Cess) which are levied and collected by the Central Government 

under the provisions of the Act or any other law for the time being in force. 

(v) The appellant relied upon following case laws: 

(a) Bharat Box Factory Ltd. reported as 2007 (06) LCX 0044; 

(b) Dharmpal Premchand Ltd. reported as 2007 (218) ELT 610. 

Page No.4 of 14 
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(vi) The appeflant submitted that since the Education Cess and Secondary 

& Higher Education Cess were duties of excise which was paid on aggregate 

of duties of excise leviable under three Acts, which were named in the 

Notification No. 39/2001-CE, it should be treated to have been levied under 

those Acts and, therefore, along with re-credit, which was admissible in 

respect of duties paid under the said three Acts, even the Education Cess 

and Secondary & Higher Education Cess in the nature of excise duty paid 

was required to be re-credited. The appellant further submitted that the 

Education Cess and Secondary & Higher Education Cess were clearly 

accepted as excise duties, which were paid by them through PLA Account in 

terms of the said Notification. The Education Cess and Secondary & Higher 

Education Cess would not have been recoverable in connection with the 

duties which were exempted under the said Notification on its conditions 

being satisfied. 

(vi) Levy and collection of the Education Cess and Secondary & Higher 

Education Cess under the Finance Acts cannot stand on its own independent 

of levy and collection of excise duties under the Central Excise Act, 1944 

and other laws for the time being in force. In other words, if there is no 

levy and collection by virtue of any exemption of the excise duties which 

otherwise would be payable under the Central Excise Act, 1944 or under 

any other law which would be levied and collected by the department, there 

would be no occasion to calculate the Education Cess in nature of excise 

duty under Section 93 of the Finance Act, 2004. There is no need to provide 

any scheme of exemption from Education Cess in the nature of excise duty, 

because if the excise duty in respect of which t is required to be calculated 

is itself exempted, automatically, no question of levy of the said Education 

Cess in the nature of excise duty can ever arise. Therefore, there is no need 

to incorporate the provisions for re-credit of both the cess being levied 

under the Finance Acts, in the said Notification 39/2001-CE. 

(vii) The appellant relied upon following case laws: 

- Banswara Syntex Ltd. reported as AIT-2007-459-HC; 

- Sun Pharmaceutical Industries reported as 2007 (207) ELT 673 

(Tn. Del.) 

Page No. 5 of 14 
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(viii) In view of the above, the exemption provisions of the said 

Notification No. 39/2001-CE dated 31.07.2001, as amended, is also 

applicable to the Education Cess and Secondary & Flujher Education Cess 

and hence, the appellant was rightly taken re-credit of refund of Education 

Cess and Secondary & Higher Education Cess. The appellant requested to 

set aside the impugned order to the extent of rejection of recredit of refund 

of Education Cess and Secondary & Higher Education Cess. 

4. Personal hearing in the matter was attended to by Shri R. Subramaniya, 

Advocate who reiterated the grounds of appeal and subrnftted that they had paid 

Education Cess ©2% and Secondary & Higher Education Cess ©1% but refund 

was not sanctioned for this amount on the ground that Notification No. 39/200 1-

CE dated 31.07.2001 does not provide exemption on Education Cess and 

Secondary & Higher Education Cess but only BED and hence both cess are 

payable; that they reversed the entire amount of Education Cess and Secondary 

& Higher Education Cess, which was re-credited from April, 2008 to May, 2009; 

that Hon'ble Apex Court in SRI) Nutrients Privat Limited reported as 2017 (11) 

TMI 655 — SC = 2017 (355) ELT 481 (SC) has held that exemption was also 

available on Education Cess and Secondary & Higher Education Cess and hence 

the amount not refunded at that time needs to be refunded now by way of credit 

to PLA/GST Cash Ledger as per Section 142 (3) of the CGST Act. On query, 

where is evidence for reversal of rejected amount of Education Cess and 

Secondary & Higher Education Cess, he undertook to submit all evidences within 

7 days. 

4.1 The appellant vide letter dated 03.08.2018 has submitted a copy of 

letter dated 31.07.2010 addressed to the sanctioning authority intimating 

reversal of Rs. 8,03,70,348/- as per the impugned order and copy of PLA 

Ledger Account for the months of January, 2009 and July, 2010. 

Findings:  

5. I have carefully gone through the facts of the case, impugned orders and 

submissions made by the appellant in grounds of appeals, written as well oral 

submissions during the course of personal hearing. The issues to be decided in 

the present appeals is that whether the appellant is eligible for refund/recredit of 

Education Css and Secondary & Higher Education Cess under the provisions of 
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the Notification No. 39/2001-CE dated 3 1.07.2001 as amended, or otherwise. 

6. I find that the impugned orders were received by the appellant on 

15.07.2010 as mentioned in Appeal Memorandum whereas appeals were filed on 

15.09.2010 i.e. delay of 2 days in filing of appeals after normal period of 60 days 

from the date of receipt of the orders. In the applications for condonation of 

delay, the appellant has stated that due to lack of proper understanding of 

the refund order, knowledge and guidance, such delay occurred and the 

dealing person was also on tour during the last days of filing of appeals and 

hence, the appeal could not be filed in time. Since delay in filing of appeals is of 

2 days only, which is within limit of further 30 days beyond normal appeal period 

of 60 days. I therefore, condone delay of 2 days and proceed to decide these 

appeals on merits. 

7. The appellant contented that 'duty of excise' means Education Cess and 

Secondary & Higher Education Cess in terms of provisions of Section 93 of the 

Finance Act, 2004 and Section 138 of the Finance Act, 2007 and hence, the 

provisions of refund and exemption of the Central Excise Act, 1944 are also 

equally applicable to Education Cess and Secondary & Higher Education Cess; 

that the exemption under Notification No. 39/2001-CE dated 31.07.2001 is also 

applicable to Education Cess and Secondary & Higher Education Cess and hence, 

they are eligible for refund/recredit of Education Cess and Secondary & Higher 

Education Cess. I find that the appellant, a manufacturing unit situated in District 

of Kutch, availed benefit of exemption under Notification No. 39/2001-CE dated 

31.07.2001, as amended by availing the facility of refund/re-credit of duties paid. 

The said notification is reproduced as under: 

"Kutch (Gujarat) — Exemption to excisable goods (except those 
spedfied in Annexure) and deared from Units in Kutch District of 
Guja rat 

In exerdse of the powers conferred by sub-section (1) of section 
5A of the Central Excise Act, 1944 (1 thf 1944), read with sub-
section (3) of section 3 of the Additional Duties of Excise (Goods of 
Special Importance) Act, 1957 (58 of 1957) and sub-section (3) of 
section 3 of the Additional Duties of Excise (Textiles and Textile 
Articles) Act, 1978 (40 of 1978), the Central Government being 
satisfied that it is necessary in the public interest so to do, hereby 
exempts the goods specified iii the First Schedule to the Central 
Excise Tariff Act, 1985 (5 of 1986) other than goods specified in 
the Annexure appended to this notification and deared from a unit 
located in Kutch district of Gujarat from so much of the duty of 
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excise or the additional duii' of excise, as the cas 'nay be, 1ev/able 
thereon under any of the said Acts as is equivalent to the amount 
of duty paid by the manufacturer of goods other than the amount 
of duty paid by uti/iatfon of CE/V VA T credit under the CE/V VA T 
Credit Ru/es, 2001: 

Provided that in the case of a unit having an ori:qinal  value of 
investment in p/ant and machinery installed in the factory be/ow 
rupees twenty crore on the date of commencement of comn7erdal 
production in that unit, the exemption contained herein shall apply 
only for the first clearances up to an aggregate va/i ie not exceeding 
twice the value of such investment from the date of 
commencement of commercial production, in each year. 

2. The exemption contained in this notification shall be given 
effect to in the following manner, namely :- 

(a) The manufacturer shall submit a statement of the duty paid 
other than the amount of duty paid by uti&ation of CE/V VA T credit 
under the CE/V VA T Credit Rules, 2001, to the Assistant 
Commissioner or the Deputy Commissioner of Central Excise, as 
the case may be, by the 7th day of the next month in which the 
duty has been so paid. 

(b) The Assistant Commissioner or Deputy Commissionet-  of 
Central Excise, as the case may be, after such verification, as he 
may deem necessary, shall refund the amount of duty paid other 
than the amount of duty paid by utilization of CE/V VA T credit during 
the month under consideration to the manufacturer by the 15th 
day of the next month. 

(c) If there is likely to be any delay in such verification, the 
Assistant Commissioner or the Deputy (b/nn71s510ner of Central 
Excise, as the case may be, shall refund the amount on provisional 
basis by the 15th day of the next month to the month under 
consideration, and thereafter may adjust the amount of refund by 
such amount as may be necessary in the subsequent refunds 
admissible to the manufacturer." 

8. The Education Cess was levied vide of Sections 91 to 93 of Chapter VI of 

the Finance (No.2) Act, 2004, which read as under: 

p91. Education Cess. - (1) Without prejudice to the provisions of 
sub-section (11) of section 2, there shall be levied and collected, in 
accordance with the provisions of this Chapter as surcharge for 
purposes of the Union, a cess to be called the Education Cess, to 
fulfil the commitment of the Government to provide and finance 
universal/sd quality basic education. 

(2) The Central Government may, after due appropriation made 
by Parliament by Ia 14/ in this beha1f ut/I/se, such corns of money of 
the Education Cess levied under sub-section (11) of section 2 and 
this Chapter for the purposes specified in sub-section (1), as it may 
consider necessary. 
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92. Definition. - The words and expressions used in this Chapter 
and defined in the Central Excise Act, J944  (1 of 1944), the 
Customs Act, 1962 (52 of 1962) or Chapter V of the Finance Act, 
1994 (32 of 1994), shall have the meanings respectively ass(g'ned 
to them in those Acts or Chapter, as the case may be. 

93. Education Cess on exdsable goods. - (1)  The Education Cess 
levied under section 91, in the case of goods specified in the First 
Schedule to the Central Excise Tariff Act, 1985 (5 of 1986), being 
goods manufactured or produced, shall be a duty of excise (in this 
section referred to as the Education Cess on excisable goods), at 
the rate of two per cent, calculated on the aggregate of all duties 
of exdse (including special duty of excise or any other duty of 
excise but exduding Education Cess on excisable goods) which are 
levied and collected by the Central Government in the Ministry of 
Finance (Department of Revenue), under the pro visions of the 
Central Excise Act, 1944 (1 of 1944) or under any other law for the 
time being in force. 

(2) The Education Cess on excisable goods shall be in addition to 
any other duties of excise chargeable on such goods, under the 
Central Exdse Act, 1944 (1 of 1944) or any other law for the time 
being in force. 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and 
the rules made thereunder, induding those relating to refunds and 
exemptions from duties and imposition of penalty shall, as far as 
may be, apply in relation to the levy and collection of the Education 
Cess on excisable goods as they apply in relation to the levy and 
collection of the duties of exdse on such goods under the Central 
Exdse Act, 1944  or the ru/es, as the case may be." 

8.1 The Secondary and Higher Education Cess was levied vide Sections 136 to 

138 of Chapter VI of the Finance Act, 2007, which read as under: 

"136. Secondary and Hiqher Education Cess. — (1) Without 
prejudice to the provisions of sub-section (12) of section 2, there 
shall be levied and collected, in accordance with the provisions of 
this Chapter as surcharge for purposes of the Union, a cess to be 
called the Secondary and Higher Education Cess, to fulfil the 
commitment of the Government to provide and finance secondary 
and higher education. 

(2) The Central Government may, after due appropriation made 
by Parliament by law in this behalf utilise, such sums of money of 
the Secondary and Hiqher Education Cess levied under sub-section 
(12) af section 2 and this Chapter for the purposes specified/n sub-
section (1) as it may consider necessary. 

137. Definition. — The words and expressions used in this Chapter 
and defined in the Central Excise Act, 1944 (1 of 1944), the 
Customs Act, 1962 (52 of 1962) or Chapter V of the Finance Ac1. 
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1994 (32 of 1994), shall have the meanings respectively assiqned 
to them in those Acts or Chapter, as the case may be. 

138. Secondary and Higher Education Cess on excisable goods. — 
(1) The Secondary and Higher Education Cess levied under section 
136, in the case of goods specified in the First Schedule to the 
Central Excise Tariff Act, 1985 (5 of 1985), being goods 
manufactured or produced, shall be a duty of excise (in this section 
referred to as the Secondary and Higher EdL;ation Cess on 
excisable goods), at the rate of one per cent., cilculated on the 
aggregate of all duties of excise [including special duty of excise or 
any other duty of excise but exduding Education Cess chargeable 
under section 93 of the Finance (No. 2) Act, 2004 (23 of 2004) and 
Secondary and Hi'her Education Cess on excisable goods] which 
are levied and collected by the Central Government in the Ministry 
of Finance (Department of Revenue), under the pro vfsions of the 
Central Excise Act, 1944 (1 of 1944) or under any other law for the 
time being In force. 

(2) The Secondary and Higher Education ('ess on excisable goods 
shall be in addition to any other duties of excise chargeable on 
such goods, under the Central Excise Act, 1944 (1 of 1944) or any 
other law for the time being in force and the Education Cess 
chargeable under section 93 of the Finance (No. 2) Act, 2004 (23 
of 2004). 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and 
the rules made thereunder, including those relating to refunds and 
exemptions from duties and imposition of penalty shali, as far as 
may be, apply in '-dat/on to the levy and collection of the 
Secondary and Hi:gher Education Cess on excisable goods as they 
apply in relation to the levy and collection of the duties of excise on 
such goods under the Central Excise Act, 1944 (1 of 1944) or the 

s made thereunder, as the case may be." 

8.2 Thus, the Education Cess and Secondary & Higher Education Cess were in 

nature of surcharge and were levied under Section 91 of the Finance (No. 2) Act, 

2004 and Section 136 of the Finance Act, 2007 respectively as duty of excise at 

the rate of two per cent and one per cent respectively to be calculated on the 

aggregate of all duties of excise, which are levied and collected by the Central 

Government. The provisions of the Act and the rules made thereunder, including 

those relating to refunds and exemptions from duties and imposition of penalty 

were made applicable to the levy and collection of the Education Cess and 

Secondary & Higher Education Cess on excisable goods as they apply in relation 

to the levy and collection of the duties of excise on such goods under the Act. 

8.3 I find that Notification No. 39/2001-CE dated 31.07.2001 had granted 

total (100%) exemption from levy of excise duty by way of refund/recredit of 

excise duty paid through PLA. Education Cess and Secondary and Higher 

Page No. 10 of 14 



Appeal No: V2/587 to 600/RAJ/2010 

-11- 

Education Cess were levied on excise duty and when the levy of excise duty itself 

was exempted by way of refund/recredit, then the Education Cess and 

Secondary and Higher Education Cess also got exempted thereby. In absence of 

primary tax i.e. Central Excise duty, the question of levy of any surcharge or cess 

or whatever name is called thereupon would not arise. CBEC vide Letter F. No. 

345/2/2004-TRI(Pt.) dated 10.08.2004 clarified that the Education Cess is part of 

excise duty, the relevant portion is as under: 

Letter F No. 345/2/2004-TRU (Pt.) dated 10-8-2004 

The unders(gned is directed to state that subsequent to Budget, 
2004 announcements, a number of representations/references 
have been received from the trade as well as from the field 
formations pertaining to imposition of Education Cess on excisable 
goods and on imported goods. The points raised and the 
darifications thereon are as follows. 

Issue No. (1) : Whether Education Cess on excisable goods is 
1ev/able on goods manufactured prior to imposition of Cess but 
deared after imposition of such cess? 

Clarification : Education Cess on Excisable goods is a new levy. In 
similar cases, it has been held by the Supreme Court that if a levy 
is not 'there at the time the goods are manufactured or produced in 
India, it cannot be levied at the stage of removal of the said goods. 
Thus, Education Cess is not 1ev/able on excisable goods 
manufactured prior to imposition of cess but deared after 
imposition of such cess. 

Issue No. (2): Whether goods that are fully exempted from excise 
duty/customs duty or are cleared without payment of exdse 
duty/customs duty (such as dearance under bond or fulfilment of 
certain conditions) would be subjected to Cess. 

Clarification: The Education Cess is 1ev/able at the rate of two per 
cent of the aaregate of all duties of excise/customs (exduding 
certain duties of customs llke anti-dumping duty, safe guard duty 
etc.), levied and collected. If goods are fully exempted from excise 
duty or customs duty, are chargeable to NIL duty or are deared 
without payment of duty under spedfied procedure such as 
dearance under bond, there is no collection of duty. Thus, no 
education cess would be leviable on such clearances. In this 
regard, letter D. 0. No. 605/54/2004-DB/ç dated 21st July, 2004 
issued by Member (Customs) may also be referred to. 

Issue No. (3) : Whether goods (like alcoholic beverages) that do 
not fall under the Central Exdse Tariff be subjected to levy of 
Education Cess on excisable goods (as part of CVD), when they are 
imported into India? 

Clarification : As the Education Cess on excisable goods is 1ev/able 
on goods spedfied in the First schedule to the Central Excise Tariff 
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Act;, goods like alcoholic beverages that are not specified are not 
subjected to the said Cess. 

Issue No. (4): Whether duties/cesses which either not collected as 
duty of excise/customs or are collected so but by a Department 
other than Department of Revenue, should be induded for the 
purposes of calculation of Education ('ess? 

aarification : As the Education Cess is calculated on the aqgreg'ate 
duties of exdse/customs (exduding certain duties of customs like 
anti-dumping duty,  safe guard duty etc.) levied and collected by 
the Department of Revenue only such duties, which are (a) levied 
and collected as duties of excise/customs and (b) are both levied 
and collected by the Department of Revenue should be taken into 
account for calculating Education Cess." 

(Emphasis supplied) 

8.4 CBEC vide Circular No. 134/3/2011/ST dated 08.04.2011 clarified that 

since Education Cess and Secondary & Higher Education Cess were levied and 

collected as percentage of service tax, no Education Cess and Secondary & 

Higher Education Cess would be payable when and wherever service tax is nil by 

virtue of exemption. The said circular was issued in context of service tax matter 

but the principle was accepted therein by the Board and hence would apply in 

the present case also. Circular No. 134/3/2011/ST dated 08.04.2011 is 

reproduced as under: 

Subject: Education Cess and Secondary and Hiqher Education 
Cess - Peg. 

Representations have been received from the field formations, 
seeking clarification regarding the applicability of service tax 
exemption to Education Cess (refers to both Education Cess 
leviable under Finance (No. 2) Act, 2004 and Secondary and Higher 
Education Cess leviable under Finance Act, 2007), under 
notifications where 'whole of service tax' stands exempted. 
Apparently the doubt arises in the context of Tribunal's Order in the 
matter of M/s. Balasore Alloys Ltd. v. CCE, Customs and Service 
Tax, BBSR-I (2010-TIOL-1659-CESTA T-KOL) = 2010 (20) S. TR. 
506 (Thbunal). 

2. The issue has been examined. Though Tribunal's Order 
referred above is in favor of revenue, it is inconsistent with the 
policy intention of the Government to exempt education cess in 
addition to service tax, where 'whole of service tax' stands 
exempted. According to section 95(1) of Finance (No. 2) Act, 2004 
and section 140(1) of Finance Act, 2007, Education Cess and 
Secondary and Hiqher Education Cess are 1ev/able and collected as 
service tax, and when whole of service tax is exempt, the same 
applies to education cess as we/I. Since Education Cess is levied 
and collected as percentage of service tax, when and wherever 
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service tax is NIL by virtue of exemption. Education Cess would 
also be NIL. 

3. This being the princi/e, field formations are directed not to 
initiate proceedings to recover the education cess, where 'whole of 
service tax' stands exempted under the notification. Extending the 
same princi//e, where education cess has been refunded to 
exporters along with service tax, by virtue of exemption 
notifications where 'whole of service tax' is exempt, the same need 
not be recovered. 

8.5 In view of above, Education Cess and Secondary & Higher Education Cess 

were part: of the Central Excise duty and since the central excise duty was itself 

exempted by way of refund, then Education Cess and Secondary & Higher 

Education Cess were also exempted by way of refund. This view finds support 

from the final order of the Hon'ble Supreme Court in case of SRD Nutrients Pvt. 

Ltd. reported as 2017 (355) ELT 481 (SC), wherein it has been held that: 

1120 One aspect that dearly emerges from the reading of these 
two drculars is that the Government itself has taken the position 
that where whole of excise duty or Service Tax is exempted, even 
the Education Cess as well as Secondary and Htqher Education 
Cess would not be payable. These drcu/ars are binding on the 
Department. 

21. Even otherwise, we are of the opinion that it is more rational 
to accept the aforesaid position as darified by the Ministry of 
Finance in the aforesaid drcu/ars. Education Cess is on excise duty. 
It means that those assessees who are required to pay excise duty 
have to shell out Education Cess as well. This Education Cess is 
introduced by Sections 91 to 93 of the Finance (No. 2) Act, 2004. 
As per Section 91 thereoi Education Cess is the surcharge which 
the assessee is to pay. Section 93 makes it dear that this Education 
Cess is payable on 'exdsable goods' i.e. in respect of goods 
specified in the first Schedule to the Central Excise Tariff Act, 1985. 
Further, this Education Cess is to be levied ) 2% and calculated on 
the aggregate of all duties of excise which are levied and collected 
by the Central Government under the pro visions of Central Exdse 
Act, 1944 or under any other law for the time being in force. Sub-
section (3) of Section 93 provides that the pro visions of the Central 
Excise Act, 1944 and the rules made thereunder, induding those 
related to refunds and duties, etc., shall as far as may be applied in 
relation to levy and collection of Education Cess on exdsable 
goods. A conjoint reading of these provisions would amply 
demonstrate that Education Cess a a surcharge, is levied c 2% on 
the duties of excise which are payable under the Act. It can,  
therefore, be clearly inferred that when there is no excise duty 
payable, as it is exempted, there would not be any Education Cess 
as well, inasmuch as Education Cess c 2% is to be calculated on 
the aQqregate of duties of exdse. There cannot be any surcharge 
when basic duty itself/s Nil. 
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24. For the aforesaid reasons, we allow these appeals and hold 
that the appellants were entitled to refund of Education Cess and 
Higher Education Cess which was paid along with excise duty once 
the excise duty itself was exempted from levy. There shall, 
however, be no order as to cost." 

(Emphasis supplied) 

9. In view of the above facts and legal position, I hold that the appellant is 

eligible for refund of Education Cess and Secondary & Higher Education Cess. 

10. In view of above, I allow the appeals filed by the appellant and set aside 

the impugned orders. 

CcU'(l c dI c- TjL1c.I.0 Ic1-c1 d' fZff 'iIc1I 

10.1 The appeals filed by the appellant stand disposed off in above terms. 

(i 
3 

__ 31Iqc1-c1(31L.'l c 1) 

By Regd. Post AD.  

To, 

M/s. ASR Multimetals P. Ltd., Survey 
No. 394/2, 398, 399 & 400, N.H. 8-A, 
Village: Chhadawada, Taluka: 
Bhachau, District: Kutchh 

;it. i3-IT Jc.c1 ff. elL, 

+c T. 3S/R, SS & ? 00, tET. (T4. 
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Copy for information and necessary action to:  
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 

Ahmedabad for his kind information. 
2) The Commissioner, CGST & Central Excise, Kutch Commissionerate, 

Gandhidham. 
3) The Assistant Commissioner, CGST & Central Excise, Division-Bhuj, 

Gandhidham. 
Guard File. 
F. No. V2/588/RAJ/2010 6) F. No. V2/589/RAJ/2010 
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