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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

06.09.2018
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

T EEAr & YRAGET FT A7 TF T /Name & Address of the Aopeilant & Respondent -
M/s. ASR Multimetals Pvt. Ltd..Survey No. 394/2, 398, 399 & 400, N.H. 8-A, Village:
Chhadawada, Tal: Bhachau, Dist : Kutch.

59 HRUQME) ¥ cafda F cafed PmtaRia als 7 suge R/ wfEer & awer Hdhe g ) amar g1

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

(A) AT 4 S 3ol Yok T Rae i srniter & iy wde, SR Seme oed MO 1944 #7 aRy 358 &
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¥t ud facd wffme, 1994 &) umT 86 & 3w WEATATad weTE & o7 gEd E y

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-

(i) AT e F AT W A W e, SR SeE (e v Jare rhdiT st B Ry g, ave s J
2,m-a=.gm,aémﬁr,ﬁaﬁrmmr-v

The special bench of Customs, Excise & Service Tax Apoellate Trbunal of West Block No 7. R.K. Puram, New Dethi-in all
matiers relating to classification and valuation.

(i) Wwﬁ?&rz1(a)#mmﬁﬁ%maﬁaﬁMvﬁwgm.%&mmsmwmmmm
(Rrwee) #r oftear enfrg difde, |, e oa, TgATel wow e JEEETETE- 3coots F B I RT I/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

(iii} 3deTa sraer & e S TR e & v S seue oo (3rd) e, 2001, ¥ Bw 6 & v muife e
zr:?rmEAJ%‘rmrqﬁa’rﬁas?mmar%v|3ﬁ#w%wwwﬁ$m.aﬁm:ﬁﬁsﬁw,méﬁxﬁﬁ
AR ST A AT, F9T 5 9RG AT SHY FH, 5 T TIC A7 50 ar@ IUC TF AT 50 @R T F #F & ar wmAw 1,000/~
T, 5,000/~ THY 3rwear 10,000/~ X & WOYRG T UeF BT 9Ry wewe FE TiRT uer W pTaE, e s
RETOT F ArET & Werdd R F AW § By off WAl 87 F 3% qann o 3Wihg 3 S AT T ST iR |
mmwm,ﬁﬁw:m#mmmmmmmﬁsmm%|mm:~rra'ar(z-%3vér)-‘e;
ﬁvaﬂéaﬁ—wé:msoopmanﬁuﬁﬁagmammgmu

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule & of Central
Excise (Appeal) Rules, 2001 and shall be accompanied 2gainst one which at least shouii be accompanied by a fee of Rs.
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demandinteresi/peraliyiiefund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour oi Asst. Registrar ot branch of any nominated public .
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

6) HlTel ST & wa e, ey affmw, 1994 uRy 86(1) & siodia dame rgEard, 1994, ¥ REE O

fUife g S.T.-5 & ) Rt A & o1 whil vd 3wk wy fw I ¥ Ree yh & ) @, sed Wi wy § e o
(37 ¥ U Uiy wiOrT g TIRT) 3R sH ¥ W Y w5 U iR $ O, o Qe B AGT eme & ST 3 e s
gﬁm,mswmmw,Smwmmsommﬁmsowwﬁm%a’rmrz 1,000/- $9%, 5,000/-
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500/- ¥ue = etRa gew ST F= @ v

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest Zemanded & penalty levied of Rs. § b or less, Rs.5000/- where the
amount of service tax & interest demanded & penaily lavied ts  wore han five fakhs but nat exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penalty fevied s more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bznch of nominated Public Sector Bank ¢i the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 356 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.

Qﬁmgﬁx,WW@W@WWW(M)*qﬁmé:mﬁmumsﬁmmmﬁ
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0] URT 11 3 % HaAF
(i) Fde oA f @ TS Twa I
(iii e S PwAEd & Faw 6 F Iwia & @

- avd 7 BF 39 UWT ¥ wEue [{edw (6. 2) ¥0RATE 2014 F 3w @ @ R adeln wited & wwey fErde
e woff vd IS F AL A @Ay . :
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penaity alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount determined under Section 11 D;
(i) amount of erronecus Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

R TER B TS FEE A
Revision application to Government of India: ) L
0 sy H gadetor arfasr el #, FET 3eos_ o FUfAws, 1994 HY ury 35EE & wuw widE & A Hay

afdg, MR PR, e Fden $FE, Rea #@aey, ueed fadm, sy Ao, Shgw &7 oA, GEe AW, 7% Red-110001, =
ey SAT TifRel / :

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Depaniment of Revenue. 4th Floor. Jeevan Deep Building, Parliament Street, New Dethi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

R T & Rl A F AW A, o6 T B AT R FREm SRR e & R & Qe A el Y s ar
Rt Rl T 73T IF @ GEY HEW IE TRIAA & o,  FeE siER AF a4 Aener & A & weeeor & e el wRae ar
forely iz TE F AT & JHAE F A HY/

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse .

AR F 9T R W W AT F AT & @ A ¥ QR F waed w0 A WOl g SR ey 4 § g () F
S #, A RS F Al R avg ar &7 & Wt ol g/

In case cf rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India. :

uﬁ’maﬁwwﬁmﬁmm#m,mmmaﬁmﬁmﬁaﬁmm%l/
in case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

uﬁﬁaﬁma‘:msw%w%mm@mwmﬁmwmmmé:mm#wé%m@
3ger o sngEe (3fe) & zar fada sfufmm (@ 2), 1998 & um 109 ¥ Zarr ga & 7§ A sruEr IRty wWoar @ 7
ot fFT T B/

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.

SR 3nde T &1 YT WO §Ear EA-8 #, S 1 SeEw 3 Yo (3de) frmaEe, 2001, & w9 ¥ siadw Rl g
ZH Y & WOV ¥ 3 A F NaAd H T R0 | SRS WSS § WR AqF A T I Ier F gy ulddr Feea w1 S
AR T FET I Yok HufAA, 1944 #1 urr 35-EE & agad Uil oF @1 sernl & wew % Ik ov TR6 & ufd
st &1 AET aRel /

The above application shali be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

Wmammmaﬁ@mﬁmml

7t T T UF A 94 41 3@ &6 @ ®99 200/ F A w0 iR @R dene wH vw dw wed @ s e
wd 1000 -/ 1 A U1 AT |

The revision appficatnon shaill be accompanied by a fze of Rs. 200/- where the amount involved in Rupees One Lac or less

and Rs. 1000/- where the amount involved is more than Rupees One Lac.

T W WU H F3 A T FARY § a T IR F W qoF F Eran, ITgF o & Brar e afed) sw a &
A U o 1 R m#m#mmﬁ%ﬂmﬁwﬁwm%ﬁmﬁwmmm% W]
In case, if the order covers various numbers of order- in Original, fee for each O.1.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

TEAN T ST qFw HRREA, 1975, & IEEd-l ¥ OIEER AW &Y vd @ ey fr ufy W fAuiia 6.50 I a
s g fefne Ja g e /

One copy of application or 0.L.O. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-! in terms of the Court Fee Act, 1975, as amended.

AT UeF, FAT FUE AeF UF Y HAST e (w0 fafty) Rueae, 1982 F affie o9 sew wefeua wedl @
wienfig #= ard Pt #7 3% o wa srelia Rear ar 1/

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure} Rules. 1982.

Foo AT wWRET & oyMe afdd ae 8 §aRd oudw, farga R adees gl F fw, srdendt Remie deese
www.cbec.gov.in &1 &@ dHd § | /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer to the Deparnimental website www.cbec.gov.in
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Annexure-A

HAST / IS HEAT/ A 3ME F / featian /
Appeal / File No. 0.1.0. No. Date
V2/587/RAJ/2010 148 to 172/2010-2011 04.07.2010
V2/588/RAJ/2010 148 to 172/2010-2011 04.07.2010
V2/589/RAJ/2010 148 to 172/2010-2011 04.07.2010
V2/590/RAJ/2010 | 148 to 172/2010-2011 . 04.07.2010
V2/591/RAJ/2010 148 to 172/2010-2011 1 04.07.2010
V2/592/RAJ/2010 148 to 172/2010-2011 04.07.2010
V2/593/RAJ/2010 148 to 172/2010-2011 04.07.2010
V2/594/RAJ/2010 148 to 172/2010-2011 04.07.2010
V2/595/RAJ/2010 148 to 172/2010-2011 04.07.2010
V2/596/RAJ/2010 148 to 172/2010-2011 04.07.2010
V2/597/RAJ/2010 148 to 172/2010-2011 04.07.2010
V2/598/RAJ/2010 148 to 172/2010-2011 04.07.2010
V2/599/RAJ/2010 148 to 172/2010-2011 04.07.2010
V2/600/RAJ/2010 148 to 172/2010-2011 04.07.2010




Appeal No: V2/587 to 600/RAJ/2010
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:: ORDER IN APPEAL ::

The appeals listed below had been filed by M/s. ASR Multimetals P. Ltd.,
Survey No. 394/2, 398, 399 & 400, N.H. 8-A, Village: Chhadawada, Taluka:
Bhachau, District: Kutchh (hereinafter referred to as “the appellant”) against
Orders-In-Original No. 148 to 172/2010-2011 dated 14.07.2010 (hereinafter
referred to as “the impugned orders”) passed by the Deputy Commissioner,

Central Excise Division, Gandhidham (hereinafter referred to as “the sanctioning

authority™).

Sr. | Appeal File No. | Period of Refund 010 No. Amount of
No. claim refund claim
01 |V2/587/RA1/2010 | April, 2008 148/2010-11 3,84,514/-
02 . | V2/588/RAJ/2010 | May, 2008 149/2010-11 6,49,193/-
03 | V2/589/RAJ/2010 | June, 2008 150/2010-11 11,24,641/-
04 | V2/590/RA31/2010 | July, 2008 151/2010-11 13,87,225/-
05 | V2/591/RAJ/2010 | August, 2008 152/2010-11 10,05,576/-
06 1 V2/592/RAJ/2010 | September, 2008 153/2010-11 9,81,312/-
07 [ V2/593/RA3/2010 | October, 2008 154/2010-11 5,90,265/-
08 |V2/594/RAJ/2010 | November, 2008 155/2010-11 8,02,645/-
09 | V2/595/RAJ/2010 | December, 2008 |  156/2010-11 5,14,206/-
10 | V2/596/RAJ/2010 j January, 2009 157/2010-11 1,89,798/-
11 | V2/597/RAJ/2010 | February, 2009 158/2010-11 3,07,592/-
12 | V2/598/RAJ/2010 | March, 2009 159/2010-11 2,36,064/-
13 1 V2/599/RAJ/2010 | April, 2009 160/2010-11 3,09,027/-
14 [ V2/600/RAJ/2010 | May, 2009 161/2010-11 2,49,761/-
2. The brief facts of the case are that the appellant is a unit operating in the

District of Kutch, which was availing benefits of Notification No. 39/2001-CE
dated 31.07.2001, as amended (hereinafter referred to as ‘the said notification’),
by availing the facility of refund/re-credit, as per the scheme envisaged in the
said notification. The said notification was amended vide Notification No.
16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE dated
10.06.2008, which altered the method of calculation of refund by taking into
consideration of duty payable on value addition undertaken in the manufacturing
process, by fixing percentage of refund ranging from 15% to 75% depending
upon the commodity. The appellant had filed claims for refund of Central Excise
Duty, Education Cess and Secondary and Higher Education Cess paid on
manufactured goods through PLA by them. The sanctioning authority vide
impugned orders had sanctioned the amount, pertaining to Basic Excise Duty but
did not sanction amount pertaining to Education Cess and Secondary & Higher

Education Cess on the ground that exemption under the said notification was

Page No. 3 of 14
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Appeal No: V2/587 to 600/RAJ2010
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available only to Central Excise Duty or additional excise duty and the said
notification did not cover Education Cess and Secondary & Higher Education Cess
and hence the appellants were not entitled for refund of Education Cess and

Secondary & Higher Education Cess.

3. Aggrieved with the impugned order, the appellant preferred these

appeals, inter-alia, on the grounds as under:

(i) As per Section 93 of the Finance Act, 2004, the Education Cess levied
under Section 91, in case of goods specified in the First Schedule to the Excise
Tariff Act, being goods manufactured or produced, shall be a duty of excise, at
the rate of two per cent, calculated on the aggregate of all duties of excise
which are levied and collected by the Central Government under the provisions
of the Central Excise Act, 1944 (hereinafter referred to as the "Act") or under

any other law for the time being in force.

(i)  As per Section 93(2) of the Finance Act, 2004, Education Cess on
excisable goods is in addition to other duties of excise chargeable on such

goods under the Act or any other law for the time being in force.

(i) As per Section 93(3) of the Finance Act, 2004, the provisions of the
Act and the rules made there under relating to re-credits, refunds,
exemptions from duties and imposition of penalty shall also apply to the
levy and collection of the Education Cess on excisable goods as they apply in
relation to the levy and collection of the duties of excise on such goods under

the Act or the rules, as the case may be.

s
(iv)  Section 138 of the Finance Act, 2007 provides for levy of Secondéry and
Higher Education Cess @ 1% on the goods specified in the First Schedule to
the Excise Tariff Act. Secondary and Higher Education Cess is also a duty of
excise and is levied on the aggregate of all duties of excise (excluding
Education Cess) which are levied and collected by the Central Government

under the provisions of the Act or any other law for the time being in force.
(v)  The appellant relied upon following case laws:

(a)  Bharat Box Factory Ltd. reported as 2007 (06) LCX 0044;
(b)  Dharmpal Premchand Ltd. reported as 2007 (218) ELT 610.
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Appeal No: V2/587 to 600/RAJ/2010

(vi) The appeliant submitted that since the Education Cess and Secondary
& Higher Education Cess were duties of excise which was paid on aggregate
of duties of excise leviable under three Acts, which were named in the
Notification No. 39/2001-CE, it should be treated to have been levied under
those Acts and, therefore, along with re-credit, which was admissible in
respect of duties paid under the said three Acts, even the Education Cess
and Secondary & Higher Education Cess in the nature of excise duty paid
was required to be re-credited. The appellant further submitted that the
Education Cess and Secondary & Higher Education Cess were clearly
accepted as excise duties, which were paid by them through PLA Account in
terms of the said Notification. The Education Cess and Secondary & Higher
Education Cess would not have been recoverable in connection with the
duties which were exempted under the said Notification on its conditions

being satisfied.

(vi) Levy and collection of the Education Cess and Secondary & Higher
Education Cess under the Finance Acts cannot stand on its own independent
of levy and collection of excise duties under the Central Excise Act, 1944
and other laws for the time being in force. In other words, if there is no
levy and collection by virtue of any exemption of the excise duties which
otherwise would be payable under the Central Excise Act, 1944 or under
any other law which would be levied and coliected by the department, there
would be no occasion to calculate the Education Cess in nature of excise
duty under Section 93 of the Finance Act, 2004. There is no need to provide
any scheme'of exemption from Education Cess in the nature of excise duty,
because if the excise duty in respect of which it is required to be calculated
is itself exempted, automatically, no question of levy of the said Education
Cess in the nature of excise duty can ever arise. Therefore, there is no need
to incorporate the provisions for re-credit of both the cess being levied
under the Finance Acts, in the said Notification 39/2001-CE.

R

(vii) The appellant relied upon following case laws:
- Banswara Syntex Ltd. reported as AIT-2007-459-HC;
- Sun Pharmaceutical Industries reported as 2007 (207) ELT 673
(Tri.Del.)
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Appeal No: V2/587 to 600/RAJ/2010
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(viii) In view of the. above, the exemption provisions of the said
Notification No. 39/2001-CE dated 31.07.2001, as amended, is also
applicable to the Education Cess and Secondary & Higher Education Cess
and hence, the appellant was rightly taken re-credit of refund of Education
Cess and Secondary & Higher Education Cess. The appellant requested to
set aside the impugned order to the extent of rejection of recredit of refund

of Education Cess and Secondary & Higher Education Cess.

4, Personal hearing in the matter was attended to by Shri R. Subramaniya,
Advocate who reiterated the grounds of appeal and submitted that they had paid
Education Cess @2% and Secondary & Higher Education Cess @1% but refund
was not sanctioned for this amount on the ground that Notification No. 39/2001-
CE dated 31.07.2001 does not provide exemption on Education Cess and
Secondary & Higher Education Cess but only BED and hence both cess are
payable; that they reversed the entire amount of Education Cess and Secondary
& Higher Education Cess, which was re-credited from April, 2008 to May, 2009;
that Hon’ble Apex Court in SRD Nutrients Privat Limited reported as 2017 (11)
TMI 655 — SC = 2017 (355) ELT 481 (SC) has held that exemption was also
available on Education Cess and Secondary & Higher Education Cess and hence
the amount not refunded at that time needs to be refunded now by way of credit
to PLA/GST Cash Ledger as per Section 142 (3) of the CGST Act. On query,
where is evidence for reversal of rejected amount of Education Cess and

Secondary & Higher Education Cess, he undertook to submit all evidences within
7 days.

4.1  The appellant vide letter dated 03.08.2018 has submitted a copy of
letter dated 31.07.2010 addressed to the sanctioning authority intimating
reversal of Rs. 8,03,70,348/- as per the impugned order and copy of PLA
Ledger Account for the months of January, 2009 and July, 2010.

\ &
-
Findings:
5. I have carefully gone through the facts of the case, impugned orders and

submissions made by the appellant in grounds of appeals, written as well oral
submissions during the course of personal hearing. The issues to be decided in
the present appeals is that whether the appellant is eligible for refund/recredit of

Education Cess and Secondary & Higher Education Cess under the provisions of
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Appeal No: V2/587 to 600/RAJ/2010
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the Notification No. 39/2001-CE dated 31.07.2001 as amended, or otherwise.

6. I find that the impugned orders were received by the appellant on
15.07.2010 as mentioned in Appeal Memorandum whereas appeals were filed on
15.09.2010 i.e. delay of 2 days in filing of appeals after normal period of 60 days
from the date of receipt of the orders. In the applications for condonation of
delay, the appellant has stated that due to lack of proper understanding of
the refund order, knowledge and guidance, such delay occurred and the
dealing person was also on tour during the last days of filing of appeals and
hence, the appeal could not be filed in time. Since delay in filing of appeals is of
2 days only, which is within limit of further 30 days beyond normal appeal period
of 60 days. I therefore, condone delay of 2 days and proceed to decide these

appeals on merits.

7. The appellant contented that ‘duty of excise’ means Education Cess and
Secondary & Higher Education Cess in terms of provisions of Section 93 of the
Finance Act, 2004 and Section 138 of the Finance Act, 2007 and hence, the
provisions of refund and exemption of the Central Excise Act, 1944 are also
equally applicable to Education Cess and Secondary & Higher Education Cess;
that the exemption under Notification No. 39/2001-CE dated 31.07.2001 is also
applicable to Education Cess and Secondary & Higher Education Cess and hence,
they are eligible for refund/recredit of Education Cess and Secondary & Higher
Education Cess. I find that the appellant, a manufacturing unit situated in District
of Kutch, availed benefit of exemption under Notification No. 39/2001-CE dated
31.07.2001, as amended by availing the facility of refund/re-credit of duties paid_.

The said notification is reproduced as under:

"Kutch (Gujarat) — Exemption to excisable goods (except those
specified in Annexure) and cleared from Units in Kutch District of
Gujarat

In exercise of the powers conferred by sub-section (1) of section
5A of the Central Excise Act, 1944 (1 of 1944), read with sub-
section (3) of section 3 of the Additional Duties of Excise (Goods of
Special Importance) Act, 1957 (58 of 1957) and sub-section (3) of
section 3 of the Additional Duties of Excise (Textiles and Textile
Articles) Act, 1978 (40 of 1978), the Central Government being
satistied that it is necessary in the public interest so to do, hereby
exempts the goods specified in the First Schedule to the Central
Excise Tariff Act, 1985 (5 of 1986) other than goods specified in
the Annexure appended to this notification and cleared from a unit
located in Kutch district of Gujarat from so much of the duty of
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Appeal No: V2/587 to 600/RAJ/2010
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excise or the additional duty of excise, as the case may be, leviable
thereon under any of the said Acts as Is equivalent to the amount
of duty paid by the manufacturer of goods other than the amount
of aduty paid by utilization of CENVAT credit under the CENVAT
Credit Rules, 2001

Provided that in the case of a unit having an original value of
investment in plant and machinery installed in the factory below
rupees twenty crore on the date of commencement of commercial
production in that unit, the exemption contained herein shall apply
only for the first clearances up to an aggregate valie not exceeding
twice the value of such investment fiom the date of
commencement of commercial production, in each year.

2. Tﬁe exemption contained in this notification shall be given
effect to in the following manner, namely :-

(a)  The manufacturer shall submit a statement of the duty paid
other than the amount of duty paid by utilization of CENVAT credit
under the CENVAT Credit Rules, 2001, to the Assistant
Commissioner or the Deputy Commissioner of Central Excise, as
the case may be, by the 7th day of the next month in which the
duty has been so paid.

(b)  The Assistant Commissioner or Deputy Commissioner of
Central Excise, as the case may be, after such verification, as he
may deem necessary, shall refund the amount of duty paid other
than the amount of duty paid by utilization of CENVAT crediit during
the month under consideration to the manufacturer by the 15th
aay of the next month.

(c)  If there is likely to be any delay in such verification, the
Assistant Commissioner or the Deputy Commissioner of Central
Excise, as the case may be, shall refund the amount on provisional
basis by the 15th aay of the next month to the month under
consideration, and thereafter may adjust the amount of refund by
such amount as may be necessary in the subsequent refunds
adamissible to the manufacturer.”

@FJ\J}P@,/ :

8. The Education Cess was levied vide of Sections 91 to 93 of Chapter VI of
the Finance (No.2) Act, 2004, which read as under:

"91. Education Cess. - (1) Without prejudice to the provisions of
sub-section (11) of section 2, there shall be levied and collected, in
accordance with the provisions of this Chapter as surcharge for
purposes of the Union, a cess to be called the Education Cess, to
fulfil the commitment of the Government to provide and finance
universalisd quality basic education.

(2) The Central Government may, after due appropriation made
by Parliament by law in this behalf, utilise, such sums of money of
the Education Cess levied under sub-scction (11) of section 2 and
this Chapter for the purposes specified in sub-section (1), as it may
consider necessary.
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92.  Definition. - The words and expressions used in this Chapter
and defined in the Central Excise Act, 1944 (1 of 1944), the
Customs Act, 1962 (52 of 1962) or Chapter V of the Finance Act,
1994 (32 of 1994), shall have the meanings respectively assigned
to them in those Acts or Chapter, as the case may be.

93.  Education Cess on excisable goods. - (1) The Education Cess
levied under section 91, in the case of qoods specified in the First
Schedule to the Central Excise Tariff Act, 1985 (5 of 1986), being
goods manufactured or produced, shall be a duty of excise (in this
section referred to as the Education Cess on excisable goods), at
the rate of two per cent, calculated on the aggregate of all duties

of excise (including special duty of excise or any other duty of
excise but excluding Education Cess on excisable goods) which are

levied and collected by the Central Government in the Ministry of
Finance (Department of Revenue), under the provisions of the
Central Excise Act, 1944 (1 of 1944) or under any other law for the
time being in force.

(Z2) The Education Cess on excisable goods shall be in addition to
any other duties of excise chargeable on such goods, under the

Central Excise Act, 1944 (1 of 1944) or any other law for the time

being in force.

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and
the rules made thereunder, including those relating to refunds and
exemptions from duties and imposition of penalty shall, as far as
may be, apply in relation to the levy and collection of the Education
Cess on excisable goods as they apply in relation to the levy and
collection of the duties of excise on such goods under the Central
Excise Act, 1944 or the rules, as the case may be.”

The Secondary and Higher Education Cess was levied vide Sections 136 to

138 of Chapter VI of the Finance Act, 2007, which read as under:

"136. Secondary and Higher Education Cess. — (1) Without
prejudice to the provisions of sub-section (12) of section 2, there
shall be levied and collected, in accordance with the provisions of
this Chapter as surcharge for purposes of the Union, a cess to be
called the Secondary and Higher Education Cess, to fulfil the
commitment of the Government to provide and finance secondary
and higher education.

(2) The Central Government may, after due appropriation made
by Parfiament by law in this behalf, utilise, such sums of money of
the Secondary and Higher Education Cess levied under sub-section
(12) of section 2 and this Chapter for the purposes specified in sub-
section (1) as it may consider necessary.

137. Definition. — The words and expressions used in this Chapter
and defined in the Central Excise Act, 1944 (1 of 1944) the
Customs Act, 1962 (52 of 1962) or Chapter V of the Finance Act,

Page No. 9 of 14




Appeal No' V2/587 to 600/RAJ/2010
_10-

1994 (32 of 1994), shall have the meanings respectively assigned
to them in those Acts or Chapter, as the case may be.

138. Secondary and Higher Education Cess on excisable goods. —
(1) The Secondary and Higher Education Cess levied under section
136, in the case of goods specified in the First Scheaule to the
Central Excise Tariff Act, 1985 (5 of 1985), being goods
manufactured or produced, shall be a duty of excise (in this section
referred to as the Secondary and Higher Education Cess on
excisable goods), at the rate of one per cent., calculated on the
aggregate of all duties of excise [including special duty of excise or
any other duty of excise but excluding Education Cess chargeable
under section 93 of the Finance (No. 2) Act, 2004 (23 of 2004) and
Secondary and Higher Education Cess on excisable goods] which
are levied and collected by the Central Government in the Ministry
of Finance (Department of Revenue), under the provisions of the
Central Excise Act, 1944 (1 of 1944) or under any other law for the
time being in force.

(2) The Secondary and Higher Education Cess on cxcisable goods
shall be in addition to any other duties of excise chargeable on
such goods, under the Central Excise Act, 1944 (1 of 1944) or any
other law for the time being in force and the Education Cess
chargeable under section 93 of the Finance (No. 2) Act, 2004 (23
of 2004).

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and
the rules made thereunder, including those relating to refunds and
exemptions from duties and imposition of penalty shall, as far as
may be,  apply in relation to the levy and collection of the
Secondary and Higher Education Cess on excisable goods as they
apply in refation to the levy and collection of the duties of excise on
such goods under the Central Excise Act, 1944 (1 of 1944) or the
S made thereunder, as the case may be.”

it

8.2  Thus, the Education Cess and Secondary & Higher Education Cess were in
nature of surcharge and were levied under Section 91 of the Finance (No. 2) Act,
2004 and Section 136 of the Finance Act, 2007 respectively as duty of excise at
the rate of two per cent and one per cent respectively to be calculated on the
aggregate of all duties of excise, which are levied and collected by the Central
Government. The provisions of the Act and the rules made thereunder, including
those relating to refunds and exemptions from duties and imposition of penalty
were made applicable to the levy and collection of the Education Cess and
Secondary &'Higher Education Cess on excisable goods as they apply in relation

to the levy and collection of the duties of excise on such goods under the Act.
8.3 I find that Notification No. 39/2001-CE dated 31.07.2001 had granted

total (100%) exemption from levy of excise duty by way of refund/recredit of
excise duty paid through PLA. Education Cess and Secondary and Higher
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Education Cess were levied on excise duty and when the levy of excise duty itself
was exempted by way of refund/recredit, then the Education Cess and
Secondary and Higher Education Cess also got exempted thereby. In absence of
primary tax i.e. Central Excise duty, the question of levy of any surcharge or cess
or whatever name is called thereupon would not arise. CBEC vide Letter F. No.
345/2/2004—TRI(Pt.) dated 10.08.2004 clarified that the Education Cess is part of

excise duty, the relevant portion is as under:

“Letter F. No. 345/2/2004-TRU (Pt.) dated 10-8-2004

The undersigned is directed to state that subsequent to Budget,
2004 announcements, a number of representations/references
have been recelved from the trade as well as from the field
formations pertaining to imposition of Education Cess on excisable
goods and on Imported goods. The points raised and the
clarifications thereon are as follows.

Issue No. (1) : Whether Education Cess on excisable goods is
leviable on goods manufactured prior to imposition of Cess but
cleared after imposition of such cess?

Clarification . Education Cess on Excisable goods is a new levy. In
similar cases, it has been held by the Supreme Court that if a levy
Is not there at the time the goods are manufactured or produced in
India, it cannot be levied at the stage of removal of the said goods.
Thus, FEducation Cess s not leviable on excisable goods
manufactured prior to imposition of cess but cleared after
imposition of such cess.

Issue No. (2) : Whether goods that are fully exempted from excise
duty/customs duty or are cleared without payment of excise
duty/customs duty (such as clearance under bond or fulfilment of

certain conditions) would be subjected to Cess. W

Clarification : The Education Cess is leviable at the rate of two per
cent of the aggregate of all duties of excise/customs (excluding
certain _duties of customs like anti-dumping duty, safe quard duty
etc. ), levied and collected. If goods are fully exempted from excise
duty or customs duty, are chargeable to NIL duty or are cleared
without _payment _of aduly under specified procedure such as
clearance under _bond, there is no collection of auty. Thus, no
education _cess would be leviable _on such clearances. In this
regard, letter D.O. No. 605/54/2004-DBK, dated 21st July, 2004
issued by Member (Customs) may also be referred to.

Issue No. (3) . Whether goods (like alcoholic beverages) that do
not fall under the Central Excise Tariff be subjected to levy of
Education Cess on excisable goods (as part of CVD), when they are
imported into India?

Clarification : As the Education Cess on excisable goods is leviable
on goods specified in the First schedule to the Central Excise Tariff
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Act, goods like alcoholic beverages that are not specified are not
subjected to the said Cess.

Issue No. (4) : Whether duties/cesses which either not collected as
duty of excise/customs or are collected so but by a Department
other than Department of Revenue, should be included for the
purposes of calculation of Education Cess?

Clarification : As the Education Cess is calculated on the aggregate
duties of excise/customs _(excluding certain duties of customs like
anti-dumping duty, safe quard duty etc.) levied and collected by
the Department of Revenue, only such duties, which are (a) levied
and collected as duties of excise/customs and (b) are both levied
and collected by the Department of Revenue should be taken into
account for calculating Education Cess.”

(Emphasis supplied)

8.4 CBEC vide Circular No. 134/3/2011/ST dated 08.04.2011 clarified that
since Education Cess and Secondary & Higher Education Cess were levied and
collected as percentage of service tax, no Education Cess and Secondary &
Higher Education Cess would be payable when and wherever service tax is nil by
virtue of exemption. The said circular was issued in context of service tax matter
but the prinéiple was accepted therein by the Board and hence would apply in
the present case also. Circular No. 134/3/2011/ST dated 08.04.2011 is

“reproduced as under:

S

Subject: Education Cess and Secondary and Higher Education
Cess - Reg.

Representations have been received from the field formations,
seeking clarification regarding the applicability of service tax
exemption to Education Cess (refers to both Fducation Cess
leviable under Finance (No. 2) Act, 2004 and Secondary and Higher
Education Cess leviable under Finance Act, 2007) under
notifications where ‘whole of service tax’ stands exempted.
Apparently the doubt arises in the context of Tribunal’s Order in the
matter of M/s. Balasore Alloys Ltd. v. CCE, Customs and Service
Tax, BBSR-I (2010-TIOL-1659-CESTAT-KOL) = 2010 (20) S.T.R.
506 (Tribunal).

2. The Jissue has been examined. Though Tribunals Order
referred above is in favor of revenue, it is inconsistent with the
policy intention of the Government to exempt education cess in
aadition to service tax, where 'whole of service tax’ stands
exempted. According to section 95(1) of Finance (No. 2) Act, 2004
and section 140(1) of Finance Act, 2007, Education Cess and
Seconaary and Higher Education Cess are leviable and collected as
service tax, and when whole of service tax is exempt, the same
applies to education cess as well. Since Education Cess is levied
and collected as percentage of service tax, when and wherever
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service tax is NIL by virtue of exemption. Education Cess would
also be NIL.

3. This being the principle, field formations are directed not to
initiate proceedings to recover the education cess, where ‘whole of
service tax’ stands exempted under the notification. Extending the
same principle, where education cess has been refunded to
exporters along with service tax, by virtue of exemption
notifications where ‘whole of service tax’is exempt, the same need
not be recovered.

8.5  In view of above, Education Cess and Secondary & Higher Education Cess
were part of the Central Excise duty and since the central excise duty was itself
exempted by way of refund, then Education Cess and Secondary & Higher
Education Cess were also exempted by way of refund. This view finds support
from the final order of the Hon'ble Supreme Court in case of SRD Nutrients Pvt.
Ltd. reported as 2017 (355) ELT 481 (SC), wherein it has been held that:

"20. One aspect that clearly emerges from the reading of these
two circulars is that the Government itself has taken the position
that where whole of excise duty or Service Tax Is exempted, even
the Education Cess as well as Secondary and Higher Education
Cess would not be payable. These circulars are binding on the

Department. WV
. . /

21. Even otherwise, we are of the opinion that it is more rational
to accept the aforesaid position as clarified by the Ministry of
Finance in the aforesaid circulars. Education Cess is on excise duty.
It means that those assessees who are required to pay excise duty
have to shell out Education Cess as well. This Education Cess is
introduced by Sections 91 to 93 of the Finance (No. 2) Act, 2004,
As per Section 91 thereof, Education Cess is the surcharge which
the assessee Is to pay. Section 93 makes it clear that this Education
Cess s payable on ‘excisable goods’ i.e. in respect of goods
specified in the first Schedule to the Central Excise Tariff Act, 1985.
Furthier, this Education Cess is to be levied @ 2% and calculated on
the aggregate of all duties of excise which are levied and collected
by the Central Government under the provisions of Central Excise
Act, 1944 or under any other law for the time being in force. Sub-
section (3) of Section 93 provides that the provisions of the Central
Excise Act, 1944 and the rules made thereunder, including those
related to refunds and duties, etc., shall as far as may be applied in
rélation to levy and collection of Education Cess on excisable
goods. A_conjoint reading of these provisions would _amply
demonstrate that Education Cess as a surcharge, is levied @ 2% on
the duties of excise which_are payable under the Act. It can,
therefore, be clearly inferred that when there is no excise duty
payable, as it is exempted, there would not be any Education Cess
as well, inasmuch as Education Cess @ 2% is to be calculated on
the aggregate of duties of excise. There cannot be any surcharge
when basic duty itself is Nil.

.............
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24. For the aforesaid reasons, we allow these appeals and hold
that the appellants were entitled to refund of Education Cess and
Higher Education Cess which was paid along with excise duty once
the excise duty itself was exempted from flevy. There shall,
however, be no order as to cost,”

(Emphasis supplied)

9. In view of the above facts and legal position, I hold that the appellant is

eligible for refund of Education Cess and Secondary & Higher Education Cess.

10. In view of above, I allow the appeals filed by the appellant and set aside
the impugned orders.

go.?  3TdIeihdl GART Gof ol 35 3 feH T FATTRT IURNed ol & T sirar 81

10.1 The appeals filed by the appellant stand} disposed off in above terms.
' P N
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o &YS\W\’ (AR Hew)"
@(\ c\a\\Y 3R (3rdiew)
By Regd. Post AD. SO

To,

M/s. ASR Multimetals P. Ltd., Survey | &, vug3mR Afechcsd uI. @,
No. 394/2, 398, 399 & 400, N.H. 8-A, — 2
Village: Chhadawada, Taluka: . 3RY[R, 3¢, IR & Yoo, TeA. T

Bhachau, District: Kutchh ¢-T, 91d — BEATST, ATe[ehl — HAT3, ToToell
— HTo.

Copy for information and necessary action to:
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.
2) The Commissioner, CGST & Central Excise, Kutch Commissionerate,

Gandhidham.
3) The Assistant Commissioner, CGST & Central Excise, Division-Bhuj,
Gandhidham.
AT Guard File.
5) F. No. V2/588/RA1/2010 6) F. No. V2/589/RAJ1/2010
7) F. No. V2/590/RAJ/2010 8) F. No. V2/591/RA31/2010
9) F. No. V2/592/RAJ/2010 10)  F. No. V2/593/RAJ/2010
11)  F. No. V2/594/RAJ/2010 12)  F. No. V2/595/RAJ/2010
13)  F. No. V2/596/RAJ1/2010 14)  F. No. V2/597/RAJ/2010
15)  F. No. V2/598/RAJ/2010 16) F. No. V2/599/RA1/2010
17)  F. No. V2/600/RAJ/2010
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