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In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.2017 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Sunil Kumar Singh,
Commissioner, CGST & CX, Gandhinagar has been appointed as Appellate Authority for the
purpose of passing orders in respect of appeals filed under Section 35 of Central Excise Act,
1944 and Section 85 of the Finance Act, 1994.

39T 3gerd/ TYFA IHIFA/ IUFd/ TEAS AT, Feaid 341G Acdh/ JATHT, USTHIT / STHIN
 arehens| ggRT Sufal@a oy wer eer & glow: / |
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant

Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham
TS & TfdAET &7 A Ud 9aT /Name & Address of the Appellants & Respondent :-
M/s. Adani Wilmar Ltd. Village : Dhrub,, Mundra - Kutch 370 421, -,

U AR T AT FF AFT HeAai@d alis 7 39gFd wifeseiy / Jifdeier & a#ey
3T TR &Y FehdT B/

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way. _

AT Yo [ heard 301G Yo U9 FaEt ey FArTRetor & 9id e, Sedl Iee Aok
30T 1944 Hr arr 35B & Faeag vd  faca afRfAws, 1994 Fr emr 86 ©
Prfefaa oo i o7 g §

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CI
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

TFT Fedise] ¥ Graleud @l AEe WA Yosh, Fead IcUEA Yok Ud AR
FTREOT &Y AT NS, a¥e soifeh o 2, 3R &. W, A5 Fedl, HF H =7 TiRT 1/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Blc
R.K. Puram, New Delhi in all matters relating to classification and valuation.

IRIFT aNdG 1(a) A FaA0 7€ 3diell F 3rerar Qv gt 3rhel dier e, ST 3w
Jared I FRRer (@A) 7 gRgw e difser, , g ad, sgAer 8
IEACTATG- 3¢o0tE, Tl &I AT ATRT 1/ ”

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (C
2nd Floor, Bhatumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals oth
mentioned in para- 1(a) above
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(i) 3ol FARIRAERT & WA 3 WA A & U FGg 3culg e (3rdiel) e, 2001,
¥ FrReT 6 & 3iceia PEiRa B oy Y99 EA-3 @ O UfRil & gor R S w1 g @
FH F F UF G & WY, SE7 3cUG Yo Y AT [wAT H AT 3N it
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(¥ 1S & fAv IAEA-9F & 6 500/- TIC T AURT Yook ST Halr I 1/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules; 2001 and shall be accompanied
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
R5.10,000/- where amount of duty demand/inferest/ fpena.lty/ refund is upto 5 Lac., 5 Lac' to
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of an
nominated public sector bank of the place where the bench of the Tribunal is situated.
Application made for grant of sta¥ shall be accompanied by a fee of Rs. 500/-.
€

NI FArTESIT & HHET , Tdcd 3MRTTas, 1994 &I 8RT 86(1) & 3fAdd HaATRT

B)  froemareh, 1994, % e 9(1) & ded WEiRd yoT S.T.-5 & IR wfadl & $r o7 Tl vd 3@
Ry o ey & fawg srdier v Rl g, 3R Ui |y 7 Hewsd wU (3 9 v wid geniord
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IO T AT, S T 39 em@r F g1 wiRe 6T Sefia el sararfeter i arar g § |
T JERT (¥ ) & A0 g0 F A1 500/~ FIC 7 eiler es AT e g |/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9( 11? of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should_be accom];])amed_ I:éy a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed_bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.

0 fyeg sffeE, 1994 € arr 86 & IT-awd (2) T (24) ¥ iddT o & Ry nde, daE
earelr, 1994, & 9w 9(2) ud 9(2A) & aga uiRa wux S.T.-7 7 &r 57 wHalr va 3@& [Ty
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BT 3G Yoeh/ VAR, HI NI FARATRIHIOT I IMAeT ol FRA ol A& ST ATy 3T ™
g o |1 #H Hel@sT e gl |/

The appeal under sub section (2) and (2A} of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copfy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

() e g, Sl 3eE Yeh UF ATt AT TR (@Re) & Uiy et F A F Sl
3cUTe, ek ARRTH 1944 &1 9T 35U% & add, S f Rehw sfdfaas, 1994 & arr 83 &
et WAt @ off @R[ @ 9% €, 59 Iy F ufa wdchy wReRer & 3o wd gEy 3eure
RAEHITAT X A F 10 -l (10%), ST #ier Ud AT faarea §, a1 o, S Fao s
faarfe &, @ sgereer frar ST, aernt fF 50 aRT & 3aed St 3 ey arelr nfaia & Uiy g
FU3 9 F 3+ T gl

BT IS Yook T YA & T “HieT B oa1w e 3 o=t e ¢

(i) arT 11 & F 39T @A

(i) ¥1aT AT Fr o 9% g iy

(i)  eIdT ST A & PUE 6 & 3iddd 3T WA

- geret Ig T 58 URr & wauer facd (F. 2) wffmer 2014 & 3w ¥ qf Reelr ardiehe

TfRrEry & woAeT FRraRTee FueeT Jsff wd 3rfer o Ay A€ gy
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10

Crores,
Under Central Excise and Service Tax, “Dut%Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
ii1) amount payable under Rule 6 of the Cenvat Credit Rules

. - provided further that the provisions of this Section shall not apply to the stay
application and appeals Bendmg before any appellate authority prior to the commencement of
the Finance (No.QFAct, 2014.
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Revision application to Government of India:
swaﬂﬁara‘?ro _ I, SO 3 Yo FARIE, 1994 H AT
35EE ¥ WRETIRAH & Haud HR ARG, 9RO, TIEIT 3deA S, fied HArerd, Tored
fayammar, el #f3Te, shaer &9 #19=, GG AW, 715 feell-110001, I fohar ster =nfewl /. .

A revision application_lies to the Under_ Secretary, to the Government of India, Revision
Application Bnit, Ministry of Finance,, Deé)artmenf of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in
respect of the following case, governed by first proviso to sub-section (1) of Section-35B 1bid:

AR e & RAE S(RETsT & HSr 3, STt e fRel AT 1 fRE SRE ¥ BN T F GNIHA
& a1 Rl 3= PR, A FR R TF S8R e W GEY SIS A UITHA & G, ar R
$iBIT 2F 3 A SHEROT I A & THEROT SR, HHT @y a1 R iz g 7 A & Han
& AHAS A

In case of any loss of %oods, where the loss occurs in transit from a factory to a warehouse or

to another factory or from one warehouse to another during the course of processing of the
zoods in a warehouse or in storage whether in a factory or in a warehouse

W%m%ﬁmmaﬁﬁﬁmﬁamﬁm%%ﬁmﬁﬁmﬁammwmﬂé
Wm%ﬁ?g&t(ﬁé@%Wﬁ,aﬁm%mﬁnﬂwmmaﬁﬁvﬁaa@rmﬁ%l
/

In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

afy I Yo HN AR [FU T RS & a6Y, SUTel AT 97T T Al frard fomar I g1/

2

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

gRARad 3G F 3cUed Yed & SO F AT S 38 hdie 30 ARGEA Ud gus Afee

Sauat & dd e d S § 3R T e o nged (3rde) $ g@wr fed aftfRw (@ 2),
1998 @ gRT 109 & carr &ad & 718 i 372ar FAEaf® o ar aig # aid e v g1/

Credit of any duty allowed to be utilized towards payment of excise du(’&y on final products

under the provisions of this Act or the Rules made there under such order is passeéd by the

gotmrlnéssgoner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .

IFA HGGT @ ar Uidal gOF HEAr EA-8 H, S d Hegd 3cuee Yok (3rdier) fAuwTaed,
2001, & T 9 ¥ Faeia RS §, 50 T & 0T & 3 A & g & S Wi |
IRIFT A & AT AT 3T T 3de ey H &l 9fdar Helee 7 S=h_aifgwl Wy g Sedra
3caG e N, 1944 &1 4Wr 35-EE & dea HuiRd ok &I el & @nd & ki W
TR-6 i Uiy HeweT & Si=h @ifge| /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (A}():{peals) Rules, 2001 within 3 months from the date on which the order
sou%ht to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accompanied by a_copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under éjectwn 35-EE of CEA, 1944, under
Major Head of Account.

YAQEIOT e & Wy Fenfaf@a FeRa e & sl fr Sl v |
Sl HoloeT (T U ARG T AT IEW HA & A T 200/~ BT SEIART AT S0 3N ARy Horwer
A Th ol SIT T ST &7 dl §IF 1000 -/ & AT [Rar v |

The revision application_ shall be accompanied “by a fee of Rs. 200/- where the amount
i{wolved Om RLupees One Lac or less and Rs. 1000/~ where the amount involved is more than
upees One Lac.

& 59 Y F F5 AT NS F FAQAT § A UAF HA AW F AT Yk F AR, I9GFT
T T BT e TR 59 a2 & @) gU o #Y forar Ul a1 ¥ S & fav auieafy s
ARIOT A UH AT AT FET WHR F UF AT THAT ST § | / In case, if the order

covers various numbers of order- in Original, fee for each 0.1.O. should be paid in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the one ei?phcatlon to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lakh fee of Rs. 100/ - for each.

JUHAAT ey ek IAEIA, 1975, & -l & 3R HF I Td W 3T 6
ufy w @eiRa 6.50 TU @1 SR Yo fFT o9 BT ATieul /

One cqu of application or O.1.O. a§ the case may be, and the order of the adjudicatin
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms o
the Court Fee Act, 1975, as amended.

HIAT e, FeAd 3cUTG Yo Ud Haret el =arnfieaer (@ faf) frgsraed, 1982 o aftid
U 3o Hefeud A @ AEATT S arer st i i o e smesa far sar &1/

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

=g el wiEd & e af@d ST § et s, faega 3 Adiead JauEn & o,
31t R d98se www.cbec.gov.in @1 §& Thd & | /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in




Appeal No: 106/GDM/2017
Appellant: M/s Adani Wilmar Ltd

:: ORDER-IN-APPEAL ::

-Being aggrieved with the following Orders-in-Original
(hereinafter referred to as “the impugned order”) passed by the
Assistant Commissioner of Service Tax Division, Gandhidham (Kutch)
(hereinafter referred to as “the Adjudicating Authority”), M/s. Adani
Wilmar Limited, Vill. Dhrub, Mundra-Kutch-370421 (hereinafter

referred to as “the appellant”) have filed following appeai:

Appeal No Order-in-Original Rejected Refund of
Number Dated Swachh Krishi Kalyan Total
Bharat Cess Cess
106/GDM/2017 | ST/43/2017-18 | 06.04.2017 2,49,070/- 89,753/- | 3,38,823/-
2. The facts of the case in brief are that the appellant had

filed a refund claim on dated 19.01.2017 for amount of
Rs. 26,92,603/-, as Service Tax paid on taxable service used for
export of goods during the period of July-September 2016, under
Notification No. 41/2012-ST dated 29-06-2012, as amended
(hereinafter referred to as “the said Notification”) which included claim
of Rs.89,753/- for Swachh Bharat Cess and Rs.89,753/- for Krishi
Kalyan Cess. The adjudicating authority vide impugned order
sanctioned the refund of Rs. 23,53,780/- and rejected the refund to
the extent of the amount of Rs. Rs.89,753/- for Swachh Bharat Cess
and Rs.89,753/- for Krishi Kalyan Cess holding that there is no any
clarification regarding refund of the same under the Notification No.
41/2012-ST. dated 29.06.2012. Further Adjudicating authority has
also ordered for recovery of Swatchh Bharat Cess of Rs.1,59,317/-,
which was already sanctioned and disbursed vide the following OIO’s
to the appellant:

Sr. 0OIO No Date Swachh Bharat

No. Cess Recoverable
ST/145/2016-17 29.04.2016 | 62092

2 _ ST/235/2016-17 30.06.2016 | 45678
ST/360/2016-17 23.09.2016 | 51547

TOTAL | 1,59,317/-

ng‘% C—
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Appeal No: 106/GDM/2017
- Appellant: M/s Adani Wilmar Ltd

2.1 Accordingly, out of the total refund claim of Rs.26,92,603/,
filed by the appellant under Notification No. 41/2012-ST dated
29.06.2012, the adjudicating authority has vide impugned order
sanctioned the refund claim of Rs. 23,53,780/- & rejected remaining
amount of Rs. 3,38,823/-.

3. Being aggrieved with the impugned order which rejecting
the refund of Swachh Bharat Cess and Krishi Kalyan Cess, the
appellant have filed the present appeal on the following grounds:-

3.1 The impugned order has been issued in gross violation of
the principles of natural justice in as much as the adjudicating
authority has rejected its refund claim without issuing any show cause
notice to it asking it to explain as to why this amount should not be

rejected.

3.2 The impugned order has not assigned any legal grounds
for rejecting the claim and the only reason assigned in the order is
that there is no clarification regarding refund of Swachh Bharat Cess &
Krishi Kalyan Cess under Notification No. 41/2012-ST dated
29.06.2012. The impugned order is therefore based on the
assumptions and presumptions and is therefore liable to be set aside

on this ground alone.

3.3 The impugned order is totally illegal and arbitrary as it
seeks to recover an amount of Rs. 1,59,317/- which already had been
sanctioned and disposed vide earlier OIOs dated 29.04.2016,
30.04.2016 & 29.09.2016. This amount could not have been recovered
unless and until the three OIOs under which the said amount was
sanctioned were reviewed and an appeal against the same was filed
and decided in favour of department. In the absence of the said three
orders not being reviewed and no SCN having been issued in respect
of alleged erroneous refund, the recovery of rs.1,59,317/- is totally
ilegal, arbitrary and unsustainable and the impugned order to this

effect is straightway liable to be set aside.

. Page 2 of 11
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Appeal No: 106/GDM/2017
Appellant: M/s Adani Wilmar Ltd

3.4 The Swatchh Bharat Cess has been introduced vide Section
119 of the Finance Act, 2015 and Krishi Kalyan Cess has been
introduced vide Section 161 of the Finance Act, 2016. These Sections
clearly state that the cess shall be levied and collected as service tax
on or any of the taxable services @ 0.5% on the value of such services
and that the provisions of Chapter VI of the Finance Act, 1994 and

rules made thereunder including those relating to refund and

exemption from tax, interest and imposition of penalty shall, as in
force, may be apply to them as they apply in relation to the levy &
collection of tax on such taxable services under the said chapter and
the rules made thereunder. A plain reading of the provisions clearly
bring out that both these Cess are to be levied and collected as service
tax, and therefore, they have to be treated as service tax, and
therefore, the appellant is fully eligible for exemption/rebate under the
provisions of Notification No. 41/2012-ST dated 29.06.2012.

3.5 In the past, similar exemptions relating to service tax were
provided by Notification No. 41/2007-ST dated 06.10.2007, 52/2011
dated 30.12.2011 in the form of rebate in respect of service tax paid
on taxable services used in the export of goods. Similar dispute has at
that time also arisen as to whether such refund of service tax would
also include refund of Ed. Cess imposed under Finance Act, 2004 and
Sec & Higher Ed. Cess imposed under Finance Act, 2007 which was
also' levied and collected as service tax under. This dispute was
resolved by the CBEC vide Circular F. No. 354/42/2011-TRU (Circular
No. 134/3/2011-ST dated 08.04.2011) clarified that exemption under
Notification 41/2007 from service tax will apply to Education Cess as

well.-

3.6 They rely upon following case laws wherein it has been
clearly held that refund of Education Cess and Secondary & Higher
Education Cess is also admissible under the provisions of Notification

41/2007-ST dated 06.10.2007:
(i) Cavery Coffee Traders vs CCE CE 2013 (31) STR 126 (Tri-Bang.);
(ii) CCE, Mangalore vs Kundremukh Iron Ore co Ltd-2013 (31) STR 633(Tri-Bang)
(iii) Tumkar Minerals Pvt. Ltd. Vs. CCE 2016 (41) STR 434 (Tri-Mum)

S;\;»LL\-[
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Appeal No: 106/GDM/2017

Appellant: M/s Adani Wilmar Ltd |

3.7 They also rely upon the decision of Hon’ble High Court of
Karnataka passed in the case of TVS Motor Co. Ltd.-2015 (323) ELT 57
(Kar). wherein the Court has held that automobile cess which is
collected as excise duty under the CEA, 1944 is eligible for rebate of
excise duty under the provisions of Rule 18 of CER, 2002. Similarly
they rely upon the Tribunal decision in the case of India Yamaha
Motors Pvt. Ltd.-2014 (302)ELT 130 (Tri-Del.) wherein refund on
NCCD was allowed on similar grounds in respect of goods cleared for
export. Accordingly, the appellant has stated that the refund of
Swatchh Bharat Cess and Krishi Kalyan Cess cannot be disallowed

under the provisions of Notification No.41/2007.

4., - A personal hearing in the matter was held on 25.06.2018
which was attended by Shri S.]. Vyas, advocate of the.appellant. He
appeared and reiterated the Grounds of Appeal. He pleaded that
impugned matter is covered under following citation:-

(i) 2013 (31) STR 126 (Tri-Bang)

(i) 2016 (41) STR 434 (Tri-Mumbai)

Discussion and findings:

5. I have carefully gone through the impugned order passed
by the adjudicating authority, the submission made by the appellant in
the appeal memorandum as well as by the Ld. Advocate during
personal hearing. Since the said appeal is against rejection of refund
of Swachh Bharat Cess and Krishi Kalyan Cess, therefore there is no
need for compliance to requirement of Section 35F(i) of Central Excise
Act, 1944. 1 find that the limited issues required to be decided in this
appeal is-

(i) Whether the refund of Rs. 1,79,506/- of Swachh Bharat Cess

and Krishi Kalyan Cess can be granted to the appellants under
= Notification No. 41/2012-ST dated 29-06-2012, as amended, in

the facts and circumstances of the case, and

(i) Whether the refund of Swachh Bharat Cess amounting to

Rs.1,59,317/-, already been sanctioned and disbursed to the
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Appeal No: 106/GDM/2017
Appellant: M/s Adani Wilmar Ltd

appellant vide the earlier OIO’s, could be recovered from the

present claim.

-

6. It is observed that Notification No. 41/2012-ST dated 29-
06-2012, as amended, which governs the refund of Service Tax paid

on services, applicable in the present case, reads as under:

"In exercise of the powers conferred by section 93A of the Finance
Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) and
in supersession of the notification of the Government of India in the
Ministry of Finance (Department of Revenue) number 52/2011-
Service Tax, dated the 30th December, 2011, published in the
Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i)
vide number 6.S.R. 945(E), dated the 30th December, 2011, except as

_ respects things done or omitted to be done before such supersession,
the Central Government, on being satisfied that it is necessary in
the public interest so to do, hereby grants rebate of service tax
paid_(hereinafter referred to as rebate) on the taxable services
which_are received by an exporter of goods (hereinafter referred
to as the exporter) and used for export of goods, subject to the
extent and manner specified herein below, namely :- "

(emphasis supplied)

Thus, I find that the said notification provides for grant of
refund of Service Tax paid by the exporter on the services which were

used for export.

7. It is further observed that Section 119 of the Finance Act,
2015, governing statutory provisions for Swachh Bharat Cess, reads as
under:

CHAPTER VI
SWACHH BHARAT CESS

119. Swachh Bharat Cess. —

(1)  This Chapter shall come into force on such date as the Central
Government may, by notification in the Official Gazette,
appoint.

(2)  There shall be levied and collected in accordance with_the
provisions of this Chapter, a cess to be called the Swachh
Bharat Cess, as service tax_on all or any of the taxable
services at the rate of two per cent. on the value of such
services for the purposes of financing and promoting Swachh
Bharat initiatives or for any other purpose relating thereto.

A Page 5 of 11



(3)

(4)
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8.

Appeal No: 106/GDM/2017
Appellant: M/s Adani Wilmar Ltd

The Swachh Bharat Cess leviable under sub-section (2) shall
be in addition to any cess or service tax leviable on such
taxable services under Chapter V of the Finance Act, 1994 (32
of 1994), or under any other law for the time being in force.

The proceeds of the Swachh Bharat Cess......

The _provisions of Chapter V of the Finance Act, 1994 and

the rules made thereunder, including those relating to

refunds and exemptions from tax, interest and imposition of

penalty shall, as far as may be, apply in relation to the levy
and collection of the Swachh Bharat Cess on taxable
services, as they apply in relation to the levy and collection of
tax on such taxable services under Chapter V of the Finance
Act, 1994 or the rules made thereunder, as the case may be.

Further, Section 161 of the Finance Act, 2016, governing

statutory provisions for Krishi Kalyan Cess, reads as under:

161.

&)

(2)

(3)

(4

CHAPTER VI
KRISHI KALYAN CESS

Krishi Kalyan Cess. —

This Chapter shall come into force on the Ist day of June,
2016.

There shall be levied and collected in accordance with the
provisions of this Chapter, a cess to be called the Krishi
Kalyan Cess, as service tax on all or any of the taxable
services at the rate of 0.5 per cent. on the value of such
services for the purposes of financing and promoting
initiatives to improve agriculture or for any other purpose
relating thereto.

The Krishi Kalyan Cess leviable under sub-section (2) shall be
in addition to any cess or service tax leviable on such taxable
services under Chapter V of the Finance Act, 1994 (32 of
1944), or under any other law for the time being in force.

The proceeds of the Krishi Kalyan Cess levied under sub-
section (2) shall first be credited to the Consolidated Fund of
India and the Central Government may, after due
appropriation made by Parliament by law in this behalf, utilise
such sums of money of the Krishi Kalyan Cess for such
purposes specified in sub-section (2), as it may consider
necessary.
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(5)  The provisions of Chapter V of the Finance Act, 1994 (32 of
1944) and the rules made thereunder, including those relating
to refunds and exemptions from tax, interest and imposition
of penalty shall, as far as may be, apply in relation to the levy
and collection of the Krishi Kalyan Cess on taxable services, as
they apply in relation to the levy and collection of tax on such
taxable services under the said Chapter or the rules made
thereunder, as the case may be.

9. On plain reading of Notification No. 41/2012-ST dated
29.06.2012, as amended, I find that it provides for grant of rebate of
service tax paid on the taxable services received by the exporter and
used for export of goods. Further, Section 119 (2) of Finance Act,
2015 and Section 161(2) of the Finance Act, 2016 clearly state that
Swachh Bharat Cess and Krishi Kalyan Cess, respectively, are Service
Tax. Further, Section 119 (5) of Finance Act, 2015 and Section 161
(5) of the Finance Act, 2016 clearly stipulate that provisions of Chapter
V of the Finance Act, 1994, and the rules made thereunder, including
those relating to refund, shall apply mutatis mutandis as they apply in
relation to levy and collection of tax on such taxable services under
Chapter V of the Finance Act, 1994. Accordingly, I find that the
appellant is eligible for the refund of Krishi Kalyan Cess and Swachh
Bharat Cess paid on the taxable services received by the exporter and

subsequently used for export of goods.

10. It is observed that in the past also, vide Section 95 of the
Finance Act, 2004, Education Cess was levied. For sake of quick

reference, the said provisions read as under:

'(1) The Education Cess levied under section 91, in the case of all
services which are taxable services, shall be a tax (in this
section referred to as the Education Cess on taxable services)
at the rate of two per cent., calculated on the tax which is
levied and collected under section 66 of the Finance Act,
1994,

(2)  The Education Cess on taxable services shall be in addition to
the tax chargeable on such taxable services, under Chapter V
of the Finance Act, 1994.

(3)  The provisions of Chapter V of the Finance Act, 1994 and
the rules made thereunder, including those relating to

ST
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refunds and exemptions from tax and imposition of penalty
shall, as far as may be, apply in relation to the levy and
collection of the Education Cess on taxable services, as
they apply in relation to the levy and collection of tax on such
taxable services under Chapter V of the Finance Act, 1994 or
the rules, as the case may be.

11, Similarly, Secondary & Higher Education Cess was levied
under Section 140 of the Finance Act, 2007 which reads as under:

(1) The Secondary and Higher Education Cess levied under section

- 126, in the case of all services which are taxable services,

shall be a tax (in this section referred to as the Secondary

and Higher Education Cess on taxable services) at the rate of

one per cent., calculated on the tax which is levied and
collected under section 66 of the Finance Act, 1994.

(2)  The Secondary and Higher Education Cess on taxable services
shall be in addition to the tax chargeable on such taxable
services, under Chapter V of the Finance Act, 1994 and the
Education Cess chargeable under section 95 of the Finance
(No. 2) Act, 2004.

(3)  The provisions of Chapter V of the Finance Act, 1994 and
the rules made thereunder, including those relating to
refunds and exemptions from tax and imposition of penalty
shall, as far as may be, apply in relation to the levy and
collection of the Secondary and Higher Education Cess on
taxable services, as they apply in relation to the levy and
collection of tax on such taxable services under Chapter V of
the Finance Act, 1994 or the rules made thereunder, as the
case may be.

12. It is observed that provisions of Section 95(3) of the
Finance Act, 2004, Section 140 (3) of the Finance Act, 2007, Section
119 (5) of the Finance Act, 2015 and Section 161 (5) of the Finance
Act, 2016, are identically worded and they clearly stipulate that
provisions of Chapter V of the Finance Act, 1994 shall apply to refund
of cess. Thus, when as per provisions of the Finance Act, 1994, it has
been notified that refund of service tax is admissible then Swachh
Bharat Cess and Krishi Kalyan Cess, are also service tax by virtue of
Section 119 (5) of the Finance Act, 2015 and Section 161 (5) of the
Finance Act, 2016 respectively and therefore refund thereof is

admissible as specified in terms of the said notification.

-
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13. I find my views are well supported by Circular No.
134/3/2011-S.T. dated 08.04.2011, issued from F. No. 354/42/2011-
TRU, wherein it has been clarified:

"Education Cess and Secondary and Higher Education Cess - req

Representations have been received from the field formations,
seeking clarification regarding the applicability of service tax exemption to
Education Cess (refers to both Education Cess leviable under Finance (No.2)
Act, 2004 and Secondary and Higher Education Cess leviable under Finance
Act, 2007), under notifications where ‘'whole of service tax' stands
exempted. Apparently the doubt arises in the context of Tribunal's Order in
the matter of M/s. Balasore Alloys Ltd. Vs CCE, Customs and Service Tax,
BBSR-I (2010-TIOL-1659-CESTAT-KOL).

-2 The issue has been examined. Though Tribunal's Order
referred above is in favor of revenue, it is inconsistent with the policy
intention of the Government to exempt education cess in addition to service
tax, where ‘whole of service tax' stands exempted. According to section
95(1) of Finance (No.2) Act, 2004 and section 140(1) of Finance Act, 2007,
Education Cess and Secondary and Higher Education Cess are leviable and
collected as service tax, and when whole of service tax is exempt, the same
applies to education cess as well. Since Education Cess is levied and collected
as percentage of service tax, when and wherever service tax is NIL by
virtue of exemption, Education Cess would also be NIL.

3. This being the principle, field formations are directed not to
initiate proceedings to recover the education cess, where 'whole of service
tax’ stands exempted under the notification. Extending the same

= principle, where education cess has been refunded to exporters along
with service tax, by virtue of exemption notifications where 'whole of
service tax’ is exempt, the same need not be recovered.”

14. It is observed that while deciding the issue related to
refund of Education Cess and Secondary & Higher Secondary
Education Cess, similar views have been taken by Tribunal in the case
of M/s Kudermukh Iron Ore Company Limited - 2013 (31) S.T.R. 633
(Tri. Bang) and M/s Tumkar Minerals Private Limited - 2016 (41)
S.T.R. 434 (Tri Mumbai), hence these case laws are also applicable to
the present appeal.

15. In view of the above discussion, I hold that the refund of
Swachh Bharat Cess as well as Krishi Kalyan Cess, paid on the taxable
services received by the appellant and used for export of goods, is
admissible to them.

;Q_,)v"l-’\/k>
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16. From appeal memorandum, the appellant has also
submitted that the impugned order has been issued in gross violation
of the principles of natural justice in as much as the adjudicating
authgrity has rejected their refund claim to the extent of Rs.3,38,823/-
without issuing any show cause notice to them to explain as to why
this amount should not be rejected; that they were never called upon
to explain their side as to why the said amount was admissible to
them. They have also submitted that out of the said refund amount of
Rs.3,38,823/-, the amount of Rs.1,59,317/-, which had already been
sanctioned and disposed vide earlier OIOs dated 29.4.16, 30.6.16 &
29.9.16, has been recovered vide the impugned OIO which is totally
illegal and arbitrary because the same could not have been recovered
unless and until the 03 OIOs under which the said amount was
sanctioned were reviewed and an appeal against the same was filed

and decided in favour of the department.

16.1 I have gone through the impugned OIO and I find that
before rejecting the refund claim for the amount of Rs.3,38,823/- i.e.
refund claimed for Swatchh Bharat Cess and Krishi Kalyan Cess, as
discussed hereinabove, apparently no show cause notice was issued to
the appellant by adjudicating authority asking them to show why said
refund claim should not be rejected. Instead the adjudicating
authority has straightway decided the refund claim through the
impugned OIO. I agree to the contention of the appellant that this is a
gross Vviolation of principles of natural justice. The adjudicating
authority should have given an opportunity to appellant to defend their
case. I hold that the impugned OIO is totally illegal and arbitrary and

hence not sustainable on this count also.

16.2 Similarly, from impugned OIO, I find that the adjudicating
authority has deducted an amount of Rs.1,59,317/- from the refund
claim holding that the said refund of Swatchh Bharat Cess was wrongly
sanctioned and disbursed to the appellant vide earlier OIOs
No.57/145/2016-17 dated 29.04.16, ST/235/2016-17 dated 30.06.16
and ST/360/2016-17 dated 23.09.16. I find that the impugned OIO

nowhere states that these OIOs were reviewed by the department and

e Page 10 of 11



Appeal No: 106/GDM/2017
Appellant: M/s Adani Wilmar Ltd

appeals were filed against the said OIOs. Further impugned OIO also
does not state whether any protective show cause notice was issued to
the appellant for recovery of the said erroneous refund. Further more,
the said impugned OIO does not state if appeals filed then whether
said appeals had been decided in favour of the department. If no such
procedures have been followed, then how an adjudicating authority
can suo-moto deduct the amount of refund, already sanction through
previous OIOs, from the subsequent refund claim filed by party. I find
it is definitely a gross violation of principle of natural justice. The
adjudicating authority has passed the impugned OIO without
application of mind with illogical and arbitrary way. Hence, I hold that
the impugned OIO is not sustainable on this count also.

17. In view of above discussion and findings, I allow the
appeal filed by the appellant and set aside the impugned order which
relates to rejection of refund of Swachh Bharat Cess and Krishi Kalyan
Cess.

18. _ The appeal is disposed of in above terms.

-
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(Sunil Kumar Singh)
Commissioner (Appeals)/
Commissioner,

CGST & Central Excise,
Gandhinagar

By Reqgd. Post AD
F. No.: V2/106/GDM/2017 Date: 16.08.2018

To,

M/s Adani Wilmar Ltd.,
Village : Dhrub
Mundra-Kutch-370421

Copy to:

(1) The Chief Commissioner, CGST & Central Excise, Ahmedabad.
(2) The Commissioner (Appeals), CGST & Central Excise, Rajkot

(3) The Commissioner, CGST & Central Excise, Kutch (Gandhidham)
(4) The Assistant Commissioner, CGST & C. Ex., Division

(5) The Assistant Commissioner (Systems), CGST, Rajkot.

(6) The Superintendent, CGST & Central Excise AR-
(7) PA to Commissioner of CGST & Central Excise, Gandhinagar.

v/(8) Guard file.
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