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o(3/o?9l[.. i~,'1Icb ?..?V.°?b 3ojU
, ctJ-IIt 1, 3-lI.LIcl-d, a-ç c1-çj , cicl 

tFJR fcci 3TRf ?SS? c11 1TU, IT .3ctlI ]c.-cb 3T1ZIT SIi c 3 

e 4 d,  31tft 3TTr tn1r 3zr 31[ I11I   1i 

kll 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.2017 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Sunil Kumar Singh, 
Commissioner, CGST & CX, Gandhinagar has been appointed as Appellate Authority for the 
purpose of passing orders in respect of appeals filed under Section 35 of Central Excise Act, 
1944 and Section 85 of the Finance Act, 1994. 

T 3TtF 3lIc1-d/ .1ct-cl 3lklcl-d/ 1l -j,c -dI '-ItI1c1 31k1'1-d, 'bo-çQ4 cYIC, 1c-ct/ c1Ic1,t, IIc4i I jiIJ-lo1dR 
I 1TT1fl Tr (11)d iI   3TItr 11d: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar / Gandhidham 

tr ecci'i & '>i1il r 1IJ-I l 1dI /Name & Address of the Appellants & Respondent :- 

M/s. Adani Wilmar Ltd. Village : Dhrub,, Mundra - Kutch 370 421, -, 

31[T(3Tl) Tt1T c-1Wd 1o1i1)d Ffl 3Hc1d I cjitfui 
3Tr c dI II 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

(A) J-U 1ci' ,'o-çk .3c'IIc, ]ct 1 lclIcbt 3141ci1 o- II4I1cb 0 I i1 31F, bo-ç'kl 3cLBc, k4 
3Tfl11tT ,1944 c1) I.IRt 35B 31P L!c fc-d 31 IZPT, 1994 4 tim 86 
fd 1cfdI/ 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CI 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) fJffiUT J-.--IIcbo1 ITJ-1 J-HJ- T1T 1c-ch, ç-I 3c'-ll,°1 1cb l  ITEI 

ircf  Mt4)o, c' 2, 31T.   o1 i?ircii, cb'1 4 ITf1 U 
The special bench of Customs, Excise & Service ax Appellate Tribunal of West Blc 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) ')c-ç-j  1(a) ' flV TtT 3Tt 3flHT T1' 3Jt J-fl 1e-ri T .3c'-U' 
IcM 3lk-1 o- lNIIcb4.l (&è) 4) rfr if~,c*,j , 1-1 del, lci 

316J-l.I61lC- oo? c) c) EITfV Il 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (C 
2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals oth 
mentioned in para- 1(a) above 



(iii) 31t1tZr TfThi T +1-IT 3Tt1t -dd 1V o-c 3çqI ict, (3Tt1) ¶4J-Hc1cI), 2001, 
1zrT 6 3tf d EA-3 lI -!i TV I 

cbj-1 cl'J-I b lITI, "i6i 3cL1IC. le-b c J-fld It J-Il'JI cIdIIQlI dI4I &'-W 5 
n& zrr 3rr cii, 5 rr&  n 50 T&  -ct 3TTT 50 iv T a-T1LTh fr  

1,000/- .11,_5,000/- 31TT 10,000/- :;tt;/i- i 1t1r  1'e-cb 41 i1t .-ç.doj ch,I 11r 
dçj jIc zrRfl1tiui 4 1iiin o-IIJ-i 

1IcIIo1cb cb C,cll.(I IT I1d cb 1'F RT fZff  fl9T EITfT IId dIdIo1, 

j r 1rr iifv ii 4i11- 1?rr  r uii 1rr i iwr iir 
(-è 3i't) r fl1T 3frTtr ITr 500/- 'i ftir1r i)ç cf, J-fl  tTff I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1 000/- Rs.5IJ00/-, 
Rs. 10,000/- where amount of duty dernand/mterest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form 01 crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
311 TT)VF ir 3TqTr, FF 3T11, 1994 cr 1R 86(1) i 

lc'?, 1994, fIzrr 9(1) dc1 1fti 1'1 S.T.-5 t tiR ',l.i'I c[) IT 11cid11 3'r 

f fi 3rr 3Jtf cR1 TZt , 3FRI 1I Tf eId (3 ' L 

t TfV) 3frt cbd-1 c1J-1 ITT, c1( cR1 J-fl1 fll J-lI' 3 ckI'Th 
JILl! .jjd-1ojI,  '&YL 5 IT& Zff  3W Cb,H, 5 't"1L 1T 50 IT '&-!V cicb 3TZTEIT 50 IT '&'-I.. 
3Tf1T cT: 1,000/- &'i'1,_5,000/- 3T1T 10,000/-  r tThr iJ-u cR1 ft 
1c.!do1 cbI 11ftT 1e-cb ifil 3dIclIa1, T11T 314'Ic'i)J1 iii1iruT cR1 lII Ih4-.k 

' RT Ttt Iid ¶tF Rt T dllI EfffV j 
rr T dIdIo1, th1 lIJ.ffl T ffV i rfIr 31Ll1c !cl,u! c 1F ' I 
1Tr 3flt (-~. 3i*t f1V 3r.-r T' 500/- •iv r *?r lct .1J1I cb1I 1T U 

The appeal under ub section (1) qf Section 86 of the Finance Act 1994 to the Appellate 
Tribunal Shall be filed in quadruphcate in Form S.T.5 os prescribed under Rule 9(1] of,the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & pena1ty levied of Rs. 5 Lakhs or less 
Rs.50Q0/- where the amount of service tax & interest demanded & penalty levied is more 
than fiye lakhs but not exceeding Rs. Fifty akhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more, than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tnbunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

3T1Tr, 1994  m 86 zr 3q-m3t (2) (2A) 3TBT c  cR1 3tf .c!jc 

l-!iIc, 1994, frzrJT 9(2) T 9(2A) ii itc-ti1?f rtrir S.T.-7 i c) 5fF ia11 I ITT 

3iNfcI, o-ç1  3c'-H 1ccb 3TFIT 31Llcicl (3Tt), o1 3c'-l!C m Tfr .31ir cR1 

.-!eIf cb'. (3rc r  wft J-III1c1 MI' EiTftT) 31 31Ic-d RT 4III'h 31Nc!ci ,3f 4c!-ç 

3!e, i/ 1cu, c!-'l ihr ii1tui *'1 aiir  tr r 1r ~,1 i1 3nr 4 
Qf I / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

41J1I o- I1 3cLUC ]-ct tf 1tct' 1e 4I1Ici  (4-è.) 411 3Tt1 J?f .oç4 

3ctllC, lc4 31f-11PT 1944 cR1 TR 35t['F ft cR1 Icc1kI 311fPT, 1994 cR1 .ITT 83 
3fc9r Ici't r 'i!i cR1 d! , 1 3TIT 1,i11 3i41c?)4 !1cb0I 3ftf -IJl 3cYic 

c J- jd 10 r1tIr (10%),  d-jjd tT' ':jlJ-!1I facii1ci , rr i-i'i0ii,  ir 
fIf~,d ', t 1Zff :JiW, FTf 1 i jJfl j ,jjo1 1T?t 3Tf 

3 fI 

3çUjC cb i lcI!4,, 3fT "J-fld! 1 TtT 1ccf" J-o-! T!Th 

(i) uii irr 

(ii) jJ-! cR1 dJ ifr 

(iii) ! 1zi 6 3TTf ai 

'rrI1   r nor TTT 3T1 t 3Tr t el!JI 
For an appeal to be filed before the CESTAT, under Section 3SF of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i)  

(C) iwr  3Trr: 
Revision anp1iation  to Government of India: 

i 3TTr 4 flT'JT 1IlcbI IId Jl'J-k , tZt 3c'-UC ]cb 3T11Z1T, 1994 c RT 

35EE 311 3TT 1T .J(cbIt, 1TtJT 31TT fcd dII, .(I-c1 

Trrr, EfWt cllT N Hr, -fld, I -ii 001, llo1I lTf1TI / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-i iU00i, under Section 35EE of th CEA 194 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

J-flel 1t o1clil1Io1 J-1IJ-R1 , i (-fbi J-IIc1 f1r cbft(Ioj 

tTT T 1I 3TZ cbIl rr I IVcb Tt bi 3T dj  IRdai , rr IF?r 

[ d jT fgUJ J-fl fI cbk(s111 lT I 
4-IlJ fI/ 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or from one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) rr IIr U T t Ici ct j c-ç-j ci,tt) c'i t 

3c'-4I lc.-cb i () JiIJ , 1T IT f U Zff cb'1 Iid c  dI4 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable matenal used in the manufacture of the goods which are exported to any 
country or territory outside India. 

3çt-f d I cUb-I I Iioil ä1Rf tlTf lT TTT ll c'l I -I ci IIT dl -1 I / 
In case of oods exported outside India export to Nepal or hutan, without payment of duty. 

.3ct4IC 3cL1lCo1 Ic4 dIdIOi Zl i 31I-l1lPT i 
cci J-flo- 41 31   3T[t i'1 3-illcl-cI (3t) IF 3TItZPT (ST. 2), 

1998 c11 1R1 109 TU fItTr rIr dj  dl 3TTT d-Ild.11IIl t[ Zft lc tflft -i fT dlL. ;iI 

Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such ordier is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

3.1)cl-ci 31TT c11 lIdIi W-1 (Il EA-8 , fr *f -c'ld-I 3c'-llCoi 1cb (31) ¶Icic, 

2001, Ikdi 9 3TTF , i 3l1T 1ul 3 IT iIr cl?l TT11 fff1 I 
c -çj 3TItT Tf oici 3P11w 3rrr c) t -Icldoi 4) nIr iifvi 

3c-'Il, 1c.-cb 311RT, 1944 c1) 1TU 35-EE c-ld fII*T lcb c  3lcNd'i ITIZT -i'k tIT 
TR-6 +Ic'1oi c) 51141 iftn / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central li,xcise (Appeals) Rules 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 910 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under 
Major Head of Account. 

UT 3fl IWi     3d c11 IT iifv I 
all IcIdo-1 Ic IT tl Zff 3F cl-J-1 fr trk 200/- r dldki 1rr ii i1 +icioi 

iT t.c1 1TI L1 - ici t fr ;tl- r 1000 -/ r -Idlc1loi f1T  I 
The revision application shall be accompanied %y a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

i 3ur cb J-Ie 3flfr iFF iJ-III fr ¶,1cicb J flTT TcI' ZFT dIdubi, .3Ylchi 

ITItUT cj-') ltb 3TtII1 ff I?T '(1'VhI' llt tch 31TT fZlT s:illdl I / In case, if the order 
covers yarious numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or 
the one application to the Central xovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

(E) mftfr - iI1Ie1l   3rI1rir, 1975, 3ioi.1)-I in - el 31T i iir .311f 4t 
cffr tr Ir1tr 6.50 r     I?.I iii 'loii nivi / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms ol 
the Court Fee Act,1975, as amended. 

Th-n le.cb, ,o-c cyic, ii-j t Ichlci flc ZffIIThTOT (r     1982 f1T 
i 3-wzr tiIIir J-lli cl-1' I-iIlci oi' cIlcl IIIJ-ll 4I 3t) 1't tIOi 3-fcl-, IZff 'YIICII I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

31c1 II!cbl) cb'I 3TIIF cijcl Ril1F cllLl11, I-dci 3l oic)oIdJ-I tITIT 
3TtItI1T-It IbTlTIT 'l1l www.cbec.gov.in  ct') ? I I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental wesite www.cbec.gov.m 

(iv)  

(v)  

(vi)  

(D) 

(F)  

(G)  



Appeal No: 106/GDM/2017 
Appellant: M/s Adani WUmar Ltd 

:: ORDER-IN-APPEAL::  

...Being aggrieved with the following Orders-in-Original 

(hereinafter referred to as "the impugned order") passed by the 

Assistant Commissioner of Service Tax Division, Gandhidham (Kutch) 

(hereinafter referred to as "the Adjudicating Authority"), M/s. Adani 

Wilmar Limited, Viii. Dhrub, Mundra-Kutch-370421 (hereinafter 

referred to as "the appellant") have filed following appeal: 

Appeal No Order-in-Original Rejected Refund of 
Number Dated Swachh 

Bharat cess 
Krishi Kalyan 

Cess 
Total 

106/GDM/2017 ST/43/2017-18 06.04.2017 249,070/- 89,753/- 3,38,823/- 

2. The facts of the case in brief are that the appellant had 

filed a refund claim on dated 19.01.2017 for amount of 

Rs. 26,92,603/-, as Service Tax paid on taxable service used for 

export of goods during the period of July-September 2016, under 

Notification No. 41/2012-ST dated 29-06-2012, as amended 

(hereinafter referred to as "the said Notification") which included claim 

of Rs.89,753/- for Swachh Bharat Cess and Rs.89,753/- for Krishi 

Kalyan Cess. The adjudicating authority vide impugned order 

sanctioned the refund of Rs. 23,53,780/- and rejected the refund to 

the extent of the amount of Rs. Rs.89,753/- for Swachh Bharat Cess 

and .Rs.89,753/- for Krishi Kalyan Cess holding that there is no any 

clarification regarding refund of the same under the Notification No. 

41/2012-ST. dated 29.06.2012. Further Adjudicating authority has 

also ordered for recovery of Swatchh Bharat Cess of Rs.1,59,317/-, 

which was already sanctioned and disbursed vide the following 010's 

to the appellant: 

Sr. 

No. 

010 No Date Swachh Bharat 

Cess Recoverable 

1 ST/145/2016-17 29.04.2016 62092 

2 ST/235/2016-17 30.06.2016 45678 

3 ST/360/2016-17 23.09.2016 51547 

TOTAL 1,59,317/- 
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Appeal No; 106/GDM/2017 
Appellant: M/s Adani Wilmar Ltd 

2.1 Accordingly, out of the total refund claim of Rs.26,92,603/, 

filed by the appellant under Notification No. 41/2012-ST dated 

29.06.2012, the adjudicating authority has vide impugned order 

sanctioned the refund claim of Rs. 23,53,780/- & rejected remaining 

amount of Rs. 3,38,823/-. 

3. Being aggrieved with the impugned order which rejecting 

the refund of Swachh Bharat Cess and Krishi Kalyan Cess, the 

appellant have filed the present appeal on the following grounds:- 

3.1 The impugned order has been issued in gross violation of 

the principles of natural justice in as much as the adjudicating 

authority has rejected its refund claim without issuing any show cause 

notice to it asking it to explain as to why this amount should not be 

rejected. 

3.2 The impugned order has not assigned any legal grounds 

for rjecting the claim and the only reason assigned in the order is 

that there is no clarification regarding refund of Swachh Bharat Cess & 

Krishi Kalyan Cess under Notification No. 41/2012-ST dated 

29.06.2012. The impugned order is therefore based on the 

assumptions and presumptions and is therefore liable to be set aside 

on this ground alone. 

3.3 The impugned order is totally illegal and arbitrary as it 

seeks to recover an amount of Rs. 1,59,317/- which already had been 

sanctioned and disposed vide earlier OTOs dated 29.04.2016, 

30.0.2016 & 29.09.2016. This amount could not have been recovered 

unless and until the three OlOs under which the said amount was 

sanctioned were reviewed and an appeal against the same was filed 

and decided in favour of department. In the absence of the said three 

orders not being reviewed and no SCN having been issued in respect 

of alleged erroneous refund, the recovery of rs.1,59,317/- is totally 

illegal, arbitrary and unsustainable and the impugned order to this 

effect is straightway liable to be set aside. 
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Appeal No: 106/GDM/2017 
Appellant: M/S Adani Wilmar Ltd 

3.4 The Swatchh Bharat Cess has been introduced vide Section 

119 of the Finance Act, 2015 and Krishi Kalyan Cess has been 

introduced vide Section 161 of the Finance Act, 2016. These Sections 

clearly state that the cess shall be levied and collected as service tax 

on or any of the taxable services @ O.5% on the value of such services 

and that the provisions of Chapter VI of the Finance Act, 1994 and 

rules made thereunder including those relating to refund and 

exemption from tax, interest and imposition of penalty shall, as in 

force, may be apply to them as they apply in relation to the levy & 

collection of tax on such taxable services under the said chapter and 

the rules made thereunder. A plain reading of the provisions clearly 

bring out that both these Cess are to be levied and collected as service 

tax, and therefore, they have to be treated as service tax, and 

therefore, the appellant is fully eligible for exemption/rebate under the 

provisions of Notification No. 41/2012-ST dated 29.06.2012. 

3.5 In the past, similar exemptions relating to service tax were 

provi.cied by Notification No. 41/2007-ST dated 06.10.2007, 52/2011 

dated 30.12.2011 in the form of rebate in respect of service tax paid 

on taxable services used in the export of goods. Similar dispute has at 

that time also arisen as to whether such refund of service tax would 

also include refund of Ed. Cess imposed under Finance Act, 2004 and 

Sec & Higher Ed. Cess imposed under Finance Act, 2007 which was 

also levied and collected as service tax under. This dispute was 

resolved by the CBEC vide Circular F. No. 354/42/2011-TRU (Circular 

No. 134/3/2011-ST dated 08.04.2011) clarified that exemption under 

Notification 41/2007 from service tax will apply to Education Cess as 

well. 

3.6 They rely upon following case laws wherein it has been 

clearly held that refund of Education Cess and Secondary & Higher 

Education Cess is also admissible under the provisions of Notification 

41/2007-ST dated 06.10.2007: 

(i) Cavery Coffee Traders vs CE CE 2013 (31) STR 126 (Tn-Bang.); 

(ii) CE1  Mangalore vs Kundremukh Iron Ore co Ltd-2013 (31) STR 633(Tri-Bang) 

(iii)Tumkar Minerals Pvt. Ltd. vs. CCE 2016 (41) STR 434 (Tn-Mum) 

- Page3ofll 



Appeal No: 106/GDM/2017 
Appellant: M/S Adani Wilmar Ltd 

3.7 They also rely upon the decision of Hon'ble High Court of 

Karnataka passed in the case of TVS Motor Co. Ltd.-2015 (323) ELT 57 

(Kar). wherein the Court has held that automobile cess which is 

collected as excise duty under the CEA, 1944 is eligible for rebate of 

excise duty under the provisions of Rule 18 of CER, 2002. Similarly 

they rely upon the Tribunal decision in the case of India Yamaha 

Motors Pvt. Ltd.-2014 (302)ELT 130 (Tn-Del.) wherein refund on 

NCCD was allowed on similar grounds in respect of goods cleared for 

export. Accordingly, the appellant has stated that the refund of 

Swatchh Bharat Cess and Krishi Kalyan Cess cannot be disallowed 

under the provisions of Notification No.41/2007. 

4. - A personal hearing in the matter was held on 25.06.2018 

which was attended by Shri S.J. Vyas, advocate of the appellant. He 

appeared and reiterated the Grounds of Appeal. He pleaded that 

impugned matter is covered under following citation:- 

(i) 2013 (31) STR 126 (Tn-Bang) 

(ii) 2016 (41) STR 434 (Tri-Mumbai) 

Discussion and findings:  

5. I have carefully gone through the impugned order passed 

by the adjudicating authority, the submission made by the appellant in 

the appeal memorandum as well as by the Ld. Advocate during 

personal hearing. Since the said appeal is against rejection of refund 

of Swachh Bharat Cess and Krishi Kalyan Cess, therefore there is no 

need for compliance to requirement of Section 35F(i) of Central Excise 

Act, 1944. I find that the limited issues required to be decided in this 

appeal is- 

(i) Whether the refund of Rs. 1,79,506/- of Swachh Bharat Cess 

and Krishi Kalyan Cess can be granted to the appellants under 

-Notification No. 41/2012-ST dated 29-06-2012, as amended, in 

the facts and circumstances of the case, and 

(ii) Whether the refund of Swachh Bharat Cess amounting to 

Rs.1,59,317/-, already been sanctioned and disbursed to the 

Page 4 of 11 



Appeal No: 106/GDM/2017 
Appellant: M/S Adani Wilmar Ltd 

appellant vide the earlier 010's, could be recovered from the 

present claim. 

6. It is observed that Notification No. 41/2012-ST dated 29-

06-2012, as amended, which governs the refund of Service Tax paid 

on services, applicable in the present case, reads as under: 

Tn exercise of the powers conferred by section 93A of the Finance 
Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) and 
in supersession of the notification of the Government of India in the 
Ministry of Finance (Department of Revenue) number 52/2011-
Service Tax, dated the 30th December, 2011, published in the 
Gazette of India, Extraordinary, Part II, Section 3, Sub-section (1) 
vide number G.S.P. 945(E), dated the 30th December, 2011, except as 
respects things done or omitted to be done before such supersession, 
the Central Government. on being satisfied that it is necessary in 
the public interest so to do, hereby grants rebate of service tax 
paid  (hereinafter referred to as rebate) on the taxable services 
which are received by an exporter  of goods (hereinafter referred 
to as the exporter) and used for export of goods, subject to the 
extent and manner specified herein below, namely 

(emphasis supplied) 

Thus, I find that the said notification provides for grant of 

refund of Service Tax paid by the exporter on the services which were 

used for export. 

7. It is further observed that Section 119 of the Finance Act, 

2015, governing statutory provisions for Swachh Bharat Cess, reads as 

under: 

CHAPTER VI 
SWACHH BHARAT CESS 

119. 5wachh Bharcit Cess. — 

This Chapter shall come into force on such date as the Central 
Government may, by notification in the Official Gazette, 
appoint. 

There shall be levied and collected in accordance with the 
provisions of this Chapter, a cess to be called the Swachh 
Bha rat Cess, as service tax on all or any of the taxable 
services at the rate of two per cent. on the value of such 
services for the purposes of financing and promoting Swachh 
Bharat initiatives or for any other purpose relating thereto. 
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(3) The Swachh Bharat Cess leviable under sub-section (2) shall 
be in addition to any cess or service tax leviable on such 
taxable services under Chapter V of the Finance Act, 1994 (32 
of 1994), or under any other law for the time being in force. 

(4) The proceeds of the Swachh Bharat Cess 

(5) The provisions of Chapter V of the Finance Act, 1994 and 
the rules made thereunder, including those relating to  
refunds and exemptions from tax, interest and imposition of 
penalty shall, as far as may be, apply in relation to the levy 
and collection of the Swachh Bha rat Cess on taxable 
services, as they apply in relation to the levy and collection of 
tax on such taxable services under Chapter V of the Finance 
Act, 1994 or the rules made thereunder, as the case may be. 

8. Further, Section 161 of the Finance Act, 2016, governing 

statutory provisions for Krishi Kalyan Cess, reads as under: 

CHAPTEP VI 
KPISHI KI4LYF4N CESS 

161. Krishi Kalyan Cess. — 

(1) This Chapter shall come into force on the 1st day of June, 
2016. 

(2) There shall be levied and collected in accordance with the 
provisions of this Chapter, a cess to be called the Krishi 
Kalyan Cess, as service tax on all or any of the taxable 

services at the rate of 0.5 per cent, on the value of such 
services for the purposes of financing and promoting 
initiatives to improve agriculture or for any other purpose 

relating thereto. 

(3) The Krishi Kalyan Cess leviable under sub-section (2) shall be 
in addition to any cess or service tax leviable on such taxable 
services under Chapter V of the Finance Act, 1994 (32 of 
1944), or under any other law for the time being in force. 

(4) The proceeds of the Krishi Kalyan Cess levied under sub-
section (2) shall first be credited to the Consolidated Fund of 
India and the Central Government may, after due 
appropriation made by Parliament by law in this behalf, utiise 
such sums of money of the Krishi Kalyan Cess for such 
purposes specified in sub-section (2), as it may consider 
necessary. 
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(5) The provisions of Chapter V of the Finance Act, 1994 (32 of 
1944) and the rules made thereunder, including those relating 
to refunds and exemptions from tax, interest and imposition 
of penalty shall, as far as may be, apply in relation to the levy 
and collection of the Krishi Kalyan Cess on taxable services, as 

they apply in relation to the levy and collection of tax on such 
taxable services under the said Chapter or the rules made 
thereunder, as the case may be. 

9. On plain reading of Notification No. 41/2012-ST dated 

29.06.2012, as amended, I find that it provides for grant of rebate of 

service tax paid on the taxable services received by the exporter and 

used for export of goods. Further, Section 119 (2) of Finance Act, 

2015 and Section 161(2) of the Finance Act, 2016 clearly state that 

Swachh Bharat Cess and Krishi Kalyan Cess, respectively, are Service 

Tax. Further, Section 119 (5) of Finance Act, 2015 and Section 161 

(5) of the Finance Act, 2016 clearly stipulate that provisions of Chapter 

V of the Finance Act, 1994, and the rules made thereunder, including 

those relating to refund, shall apply mutatis mutandis as they apply in 

relation to levy and collection of tax on such taxable services under 

Chapter V of the Finance Act, 1994. Accordingly, I find that the 

appellant is eligible for the refund of Krishi Kalyan Cess and Swachh 

Bharat Cess paid on the taxable services received by the exporter and 

subsequently used for export of goods. 

10. It is observed that in the past also, vide Section 95 of the 

Finance Act, 2004, Education Cess was levied. For sake of quick 

reference, the said provisions read as under: 

(1) The Education Cess levied under section 91, in the case of all 
services which are taxable services, shall be a tax (in this 

section referred to as the Education Cess on taxable services) 

at the rate of two per cent., calculated on the tax which is 

levied and collected under section 66 of the Finance Act, 

1994. 

(2) The Education Cess on taxable services shall be in addition to 

the tax chargeable on such taxable services, under Chapter V 

of the Finance Act, 1994. 

(3) The provisions of Chapter V of the Finance Act, 1994 and 
the rules made thereunder, including those relating to 
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refunds and exemptions from tax and imposition of penalty 
shall, as far as may be, apply in relation to the levy and 
collection of the Education Cess on taxable services, as 
they apply in relatiqn to the levy and collection of tax on such 
taxable services under Chapter V of the Finance Act, 1994 or 
the rules, as the case may be. 

11. Similarly, Secondary & Higher Education Cess was levied 

under Section 140 of the Finance Act, 2007 which reads as under: 

(1) The Secondary and Higher Education Cess levied under section 
126, in the case of all services which are taxable services, 
shall be a tax (in this section referred to as the Secondary 
and Higher Education Cess on taxable services) at the rate of 

one per cent., calculated on the tax which is levied and 

collected under section 66 of the Finance Act, 1994. 

(2) The Secondary and Higher Education Cess on taxable services 
shall be in addition to the tax chargeable on such taxable 
services, under Chapter V of the Finance Act, 1994 and the 
Education Cess chargeable under section 95 of the Finance 
(No. 2) Act, 2004. 

(3) The provisions of Chapter V of the Finance Act, 1994 and 
the rules made thereunder, including those relating to 

refunds and exemptions from tax and imposition of penalty 
shall, as far as may be, apply in relation to the levy and 
collection of the Secondary and Higher Education Cess on 
taxable services, as they apply in relation to the levy and 
collection of tax on such taxable services under Chapter V of 
the Finance Act, 1994 or the rules made thereunder, as the 
case may be. 

12. It is observed that provisions of Section 95(3) of the 

Finance Act, 2004, Section 140 (3) of the Finance Act, 2007, Section 

119 (5) of the Finance Act, 2015 and Section 161 (5) of the Finance 

Act, 2016, are identically worded and they clearly stipulate that 

provisions of Chapter V of the Finance Act, 1994 shall apply to refund 

of cess. Thus, when as per provisions of the Finance Act, 1994, it has 

been notified that refund of service tax is admissible then Swachh 

Bharat Cess and Krishi Kalyan Cess, are also service tax by virtue of 

Section 119 (5) of the Finance Act, 2015 and Section 161 (5) of the 

Finance Act, 2016 respectively and therefore refund thereof is 

admissible as specified in terms of the said notification. 
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13. I find my views are well supported by Circular No. 

134/3/2011-S.T. dated 08.04.2011, issued from F. No. 354/42/2011-

TRU, wherein it has been clarified: 

"Education Cess and Secondary and Higher Education Cess - req 

le presentations have been received from the field formations, 

seeking clarification regarding the applicability of service tax exemption to 
Education Cess (refers to both Education Cess leviable under Finance (No.2) 
Act, 2004 and Secondary and Higher Education Cess leviable under Finance 
Act, 2007), under notifications where 'whole of service tax' stands 

exempted. Apparently the doubt arises in the context of Tribunal's Order in 

the matter of M/s. Balasore Alloys Ltd. Vs CCE, Customs and Service Tax, 
BBSP-I (2010-TIOL-1659-CESTA T-KOL). 

2. The issue has been examined. Though Tribunal's Order 
referred above is in favor of revenue, it is inconsistent with the policy 

intention of the Government to exempt education cess in addition to service 
tax, where 'whole of service tax' stands exempted. According to section 

95(1) of Finance (No.2) Act, 2004 and section 140(1) of Finance Act, 2007, 

Education Cess and Secondary and Higher Education Cess are leviable and 

collected as service tax, and when whole of service tax is exempt, the same 

applies to education cess as well. Since Education Cess is levied and collected 
as percentage of service tax, when and wherever service tax is NIL by 
virtue of exemption, Education Cess would also be NIL. 

3. This being the principle, field formations are directed not to 
initiate proceedings to recover the education cess, where 'whole of service 
tax' stands exempted under the notification. Extending the same 
principle, where education cess has been refunded to exporters along 
with service tax, by virtue of exemption notifications where 'whole of 
service tax' is exempt, the same need not be recovered." 

14. It is observed that while deciding the issue related to 

refund of Education Cess and Secondary & Higher Secondary 

Education Cess, similar views have been taken by Tribunal in the case 

of M/s Kudermukh Iron Ore Company Limited — 2013 (31) S.T.R. 633 

(Tn. Bang) and M/s Tumkar Minerals Private Limited — 2016 (41) 

S.T.R. 434 (Tn Mumbai), hence these case laws are also applicable to 

the present appeal. 

15. In view of the above discussion, I hold that the refund of 

Swachh Bharat Cess as well as Krishi Kalyan Cess, paid on the taxable 

services received by the appellant and used for export of goods, is 

admissible to them. 
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16. From appeal memorandum, the appellant has also 

submitted that the impugned order has been issued in gross violation 

of the principles of natural justice in as much as the adjudicating 

authQrity has rejected their refund claim to the extent of Rs.3,38,823/-

without issuing any show cause notice to them to explain as to why 

this amount should not be rejected; that they were never called upon 

to explain their side as to why the said amount was admissible to 

them. They have also submitted that out of the said refund amount of 

Rs.3,38,823/-, the amount of Rs.1,59,317/-, which had already beeri 

sanctioned and disposed vide earlier OlOs dated 29.4.16, 30.6.16 & 

29.9.16, has been recovered vide the impugned 010 which is totally 

illegal and arbitrary because the same could not have been recovered 

unless and until the 03 OlOs under which the said amount was 

sanctioned were reviewed and an appeal against the same was filed 

and decided in favour of the department. 

16.1 I have gone through the impugned 010 and I find that 

before rejecting the refund claim for the amount of Rs.3,38,823/- i.e. 

refund claimed for Swatchh Bharat Cess and Krishi Kalyan Cess, as 

discussed hereinabove, apparently no show cause notice was issued to 

the appellant by adjudicating authority asking them to show why said 

refund claim should not be rejected. Instead the adjudicating 

authority has straightway decided the refund claim through the 

impugned 010. I agree to the contention of the appellant that this is a 

gross violation of principles of natural justice. The adjudicating 

authority should have given an opportunity to appellant to defend their 

case. I hold that the impugned 010 is totally illegal and arbitrary and 

hence not sustainable on this count also. 

16.2 Similarly, from impugned 010, I find that the adjudicating 

authority has deducted an amount of Rs.1,59,317/- from the refund 

claim holding that the said refund of Swatchh Bharat Cess was wrongly 

sanctioned and disbursed to the appellant vide earlier OlOs 

No.ST/145/2016-17 dated 29.04.16, ST/235/2016-17 dated 30.06.16 

and ST/360/2016-17 dated 23.09.16. I find that the impugned 010 

nowhere states that these OlOs were reviewed by the department and 
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appeals were filed against the said OlOs. Further impugned 010 also 

does not state whether any protective show cause notice was issued to 

the appellant for recovery of the said erroneous refund. Further more, 

the said impugned 010 does not state if appeals filed then whether 

said appeals had been decided in favour of the department. If no such 

procedures have been followed, then how an adjudicating authority 

can suo-moto deduct the amount of refund, already sanction through 

previous OlOs, from the subsequent refund claim filed by party. I find 

it is ,definitely a gross violation of principle of natural justice. The 

adjudicating authority has passed the impugned 010 without 

application of mind with illogical and arbitrary way. Hence, I hold that 

the impugned 010 is not sustainable on this count also. 

17. In view of above discussion and findings, I allow the 

appeal filed by the appellant and set aside the impugned order which 

relates to rejection of refund of Swachh Bharat Cess and Krishi Kalyan 

Cess. 

18. The appeal is disposed of in above terms. 

(Sunil Kumar Singh) 
Commissioner (Appeals)! 

Commissioner, 
CGST & Central Excise, 

Gandhi nag a r 

Date: 16.08.2018 
By Read. Post AD  
F. No.: V2/106/GDM/2017 

To, 
M/s Adani Wilmar Ltd., 
Village : Dhrub 
Mu n d ra - Ku tch -370421 

Copy to: 
(1)  
(2)  
(3)  
(4)  
(5)  
(6)  
(7)  

,48) 

The Chief Commissioner, CGST & Central Excise, Ahmedabad. 
The Commissioner (Appeals), CGST & Central Excise, Rajkot 
The Commissioner, CGST & Central Excise, Kutch (Gandhidham) 
The Assistant Commissioner, CGST & C. Ex., Division  
The Assistant Commissioner (Systems), CGST, Rajkot. 
The Superintendent, CGST & Central Excise AR -
PA to Commissioner of CGST & Central Excise, Gandhinagar. 
Guard file. 
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