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: —
IS Sl N 5, g9ty -

(iii)
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Appeal / File No. 0.1.0. No. D
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AS per Annexure-A As per Annexure-A As per Annexure-A

srdiel 3SR FEAT (Order-In-Appeal No.):

KCH-EXCUS-000-APP-092-TO-105-2018-19

3TIERr & (&I / . ST &t T arfi "
Date of Order: 01.08.2018 Datc of issue: 03.08.201%

R WA, g (3Tew), TereiT g wiRe /
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Passed by Shri ll”’umw Santosh, Commissioner (Appeals), Rajkot

FUT e WA 3w/ 3UIGFA WEEF Y, Fedid 376 Yow) VA, Toe | SR [ ardere | g sRRda sl
el 3y & gioe /
Arising out of above mentioned OlO issucd by Ao s oni/Den vt sedand Crancis oo Central Excise / Service Tax,

Rajkot / Jamnagar / Gandhidham
N

Feleeral & Yldaer &1 &ITd Ua 9l /Name & Address of the Appellant & Respondent -
M/s. Anchor Electricals Pvt. Lid., S.No. 234,235,236 Bhuj Bhachau Road, Village:
Lokhand, Taluka: Bhuj, Dist: Kutch, Gujarat-370105.

5 FAGHE) § AT F3 eIiFd Ry g # suged wited / wiitere & gAe e aE w g g
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
a

HiEr gesk FT Se0re Yow Ul faa 3l SiREr & Ul e, ST 3ewie geh 3fuE 1944 & uRr 358 &
st ve Red yfrow, 1994 A aRT 86 F adid ReERiiRa SeTE A S wedl § U

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 3538 of CEA, 1944 / Under Section 86 of the
Finance Acl, 1994 an appeal lies to:-

gelfeer Aeaiws U WaRud @ AT @R w4, CEl GehnE A0 v adlae eia e oaTo B BT dis, 3FC dtas A
Zméumaé%—vﬁaﬁﬁmaﬁvll

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.IK. Puram, New Delhi in all
5 relaling to classification and valuation.

SUNFT aREdE 1(a) & Faw ww el & sremar 99 W@l ydi WA gow, FET ITUR Yo Td BaA JENI
(Rreee) A oiRear sl DS, | SR a, agaTeh sEe JTE JEHAET- Icoott F BT el mRw

To the West regional bench of Customs, Excise & Service Tax Appellale Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a} above

sdrefvr FTAETeT & T S IRIT & & 0 Fedg Seor gee (i) e, 2001, & e 6 & siwde Ay e
m',mEA3—Tmr@uTﬁaG$ﬁ—m:~nmmﬁw|m@w%wwﬁ¢wmmsr—ﬁﬁmr-&mﬂm
AR @ 51 AT, FUC 5 A A1 3HE FH, 5 &G T A 50 6@ FYC T I 50 ¥y w90 ¥ xfw ¥ ar FFw 1,000/
IO, 5,000 TG Fe@r 10,000/ T F UG ST qeE A1 wf dedw &1 RURE gew @ apEE, @dfd i
TR A AT & wErde (TR & A @ i el %ma:mé:a‘a‘aammhmr? %WmTﬁmwraﬁ%‘U.
Haﬁ‘rsma‘r;mr—rr‘r & Hr z@ ar@r # DA LR Hﬁﬁ—ﬁwwﬁ)aw% LT Y| W AR (3 %
DU WdTA-T7 F w500/~ TAC & it A e wit .

The appeal to the Appellate Tribunal shall be filed in quadruplicale in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/~ Rs.5000/-, Rs.10,000/- where amount of duly demand/interest/penalty/refund is upio 5 Lac., 5 Lac to 30 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any ncminzied public
secior bank of the place where the bench of any nominated public sector bank of the place where the bench of the liibunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

AN AR & waeT AW, RAed HREme, 1994 & W 86(1) F 3erfa @t RzwEare, 1994, % s 9(1) F @gd
faefife gaw S.T. Sﬂmmﬁ@mWﬁwwi‘muﬁm3néarm%%?:m£rmﬁg‘f,mﬁﬁﬂ%mvz‘t:iﬁmr{i‘
G ¥ v gy gAfOE @ W) 3R T ® wA ¥ wF v 9N & Wi S vaee] oA Hir garer & At 3T @ aar
e, zqtro"rr@mm@w 5 ST TAC A 50 T T A Il 50 o 9T ¥ NS ¥ oA maw 1,000 9, 5,000/
S wUar 10,000~ 99 & Wuilg son yow # ufy gasa w1 MUia geF S mas, d6ita A S & g F
Wq,z‘%{m*amﬁmﬂ«ﬁmﬁmamé“?am‘rﬁmﬁaamwmﬁ-mmm | ETUT BT S I,
o f1 37 ar@ F @ TifRe S @efd AT = & orEr BT & | T IRy (R 357 é:ﬁvanarw*wx
500/- ¥IT 1 WU Yo AT Far gen |

The appeal under sub section (1) of Section & o Bwe “oane A G e e o Tnie Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribad under iz (1 of ne Geviee bax Ruies i and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of -Rs
1000/- where the amount of service tax & interest demanded & penally levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amouunt of service tax & interest demanded & penalty levied is more than five lakhs but nol exceeding Rs Fifty Lakhs,
£5.10,900/- where the amount of service tax & interest demanded & penally leviad is more than fifty Lakhs 25, i e
‘orm of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bani te place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs. 500!

~
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(iii)

(iv)
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Tea wATTE, 1994 & Uy 86 & IT-UMHT () 0 (2A) & THA @or v i 3dier, DA Grrward, 1994, F A 92) v
9(2A) ¥ agd fauile wum S.T.-7 # f a1 adel 0F 3aF W SO, hedld IEUIC e AT IYET (), FET 3o UrH
aamqmana‘araﬁrmmr(mwn"‘ﬁ?{m—mrﬁomaﬁv mmmmmﬂmm FeEE
3eAIE Yo WATHT, F WD FATEIREION S HOGA §o FlA W e & arer naarzﬁxqﬁ'r%ﬁmzmwwﬁ‘ram 1/

The appeal under sub section (2) and (2A) of the se:tion 36 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 13%4 and snall be accompanied by a copy of order of Commissionsr
Central Excise or Commissioner, Central Excise (Apceals) (one of which shall be a certified copy) and copy of the order
passed by the Commussiorier suthcrizing the Aswmistan! Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal befure: ¢ Appetaiz Tubuna.

HIAT Ao, FLT U foen UF Ferat IR witmn (@R F 9l el & Ao F Sed e e wfafe 1944 A
URT35UIFET31H?T?{ sﬁaﬁrﬁ_cﬁtrﬁﬁﬁ!m 1994 & 47T 83 & Haed WaEe w0 Sy an o0 g, 3‘H3ﬂ‘*irﬁ«'§rﬁr rdrery
WIieRTor f HdleT aXd WHT 3eUTE Yo/Hal A A & 10 TR (10%), S A v SR {aRa g, 1 SR, e FHa FIH
famfea g, &1 spras R S, aord 7 W T ¥ st saT 5 A ard st 3w TR oW Wi w90 & e T
FAENY 3G Yok UG FEHT & WAGS W 5T 0 gom 7 Aew e &

[0} R 11 27 & 3ty &w

(ii "Ade AT B wf 75 Tordd T

(iii) FeTae o TrgEnder & AW 6 & ’edd oo oA

- aud ¥E 5w uwW & weuE el (@2 saRes 7014¢3mﬁqé%ﬁr3mmw®mﬁ?wmmrm

T 3l vE andrer W ey A ey
For an appeal to be filed before ihe CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal

* on payment of 10% of the duty demanded where duty or duty and penally are in dispute, or penalty, where penalty alone is in

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,

Under Centrai Exase and bervice Tax, "oary eamznded” shall include
(i) amount determined under Section 11 D,
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No0.2) Act, 2014,

ST YT BT GADEOT HIEEH ¢

Revision appllcatlon to Governmeni o/ India:

T MG w1 yAteTer i Tewfalaa awd F, S osene Yo HiATATs, 1994 #1 9mT 35EE F WUA OTqe H ienier v
¥, ART GLHR, AT Hdea swg, facd wwewr, T s, dhh s, siaw &9 saw, §Ee A, a—éﬁ—wrﬂoom =
favar S wfge) /

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Financs,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1} of Section-35B ibid:

gfe @ & TRl s & e W, SR mﬁ@mﬁwmﬁmmtmmmmﬁnﬁzmw
ﬁn’(ﬁ‘mmmwn GHE ST G G a0 A siv ag i o7 STETEUT 3 BT B SRTERCTT R 2. ﬁ’,ﬁrmﬁm
Wmmnm i HTER H

In case of any loss ot wunds, where the loss occurs in transit trom a factory 1o a warehouse or to another factory or from one
warehouse to another dunng the course of processing of the goods in a warehouse or in storage whether in a factory cr in a
warehouse

szm%a@rﬁ:mwmmﬁﬁ’ﬁamam#ﬁrmﬂmnWﬁmwaﬁwéarmﬂﬁsmm g (fee) &
AT H, S AN & A} FRET avg A1 & & Tt @ Rl ¢

in case of rebate of duty of excise cn goods exportea to any co'niry or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.

afE 3¢ e A AA BRT R $Xd & @y, stue a1 qge @ A aver fRar o § o/
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

YARIT 3eUE & 3cued qEw F AW & v S gudl e ew yiufaw vd 2us Ries gaust § ded wew o ool o
3mr3?3mw(m)éam%—rr3®ﬁw (7. 2), 1998 T uRT 109 & o fad 1 T8 I Ie@ET gEERRy 9o aw F
aifva o aw &y

Credit of any duty allowed io be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there undei such o:dei is passed by the Jomnnssioner (Appeals) on or after, the date appointec under Sec
109 of the Finance (IMo v —oi, 1998

IR e H ar Yl J9T FEA EA-8 H, St R FEAT Ieves e (i) fermameeh, 2001, & e 9 ¥ sadfa Rfafese 1
w:ﬁeré:wﬁwm%:&mé:m?rﬁmm|mm?mmaﬂé:raﬁﬁH3Mrﬁammm—w

wfewl Wiy & FAE 3ee ek FRIREE, 1944%m35[Ea‘mﬁtﬁﬁ?{sr@F@ramﬁ$w&w & iy 9T TR-6 Hr

HHIF T AT AETI /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-in-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

LAV 3MaET % Ay PRwfafa FuiRa gew & sEEnl & s e

3T WO TR U org w9 O 3EE w%?wzool-mwﬁm JT HT A ged WH Uw @ ®9d ST &1 Ar
w1000 -/ 7 3T foRam S0 |

The revision appTlcatlon shall b2 accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac

afe 3@ WRY F FE Fe et & wvTey *%uﬂwr—r:m‘:rqﬁﬁmawwm IUGFT & W TROT JT WY SW Ay &
gﬁa“s‘asﬁﬁmq TP S SN Tontyegn mws{ﬁﬁma‘:ﬁamaﬁwsﬂ’mmmg |/
In c3se, if the order cc-w vanous aumbers of o(der- in Wngiaat, 1ee ior each O.1.0. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appeltant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 takh fee of Rs. 100/- for each.

AT

Rt Famnew gew HRTEA, 1975, F EA-l F O0SER HE Y U9 W Imew g o Tl 6.50 wodr
RN ook fefRe I gl TR /

One copy of application or Q.1.O. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schadule-l 1 terms of the Zourt Fee Act, 1975, as amended.

%ﬁmm—cﬁ FeET IUIC TR U gEEY SThET sgrmeerer (e fGR) Gruemedr, 1982 # aftia vd aew walewe mnmed ar
S AT TraED £ T S cat Seie e At #

Anenuon is also invited to the rules covering these and oiher related matters contained in the Customs, Excise and Service

Appellate Tribunal (Procedurz) Rules, 1982.

sea nddn wited & oafie ofee s @ w9 cuw, fargd sk adlEas wauet 5 fow, et el dewee
www.cbec.gov.in T && Tehel & |/

For the elaborate, delailed and latest provisions relating to filing of appeal to the higher appeliate authority, the appellant may
refer to the Depanmental wobsie wyvw cha g




Annexure-A

3feT / BISe TEaT/ el 3 / | iz /
Appeal / File No. Q.00 Ne. - Date
V2/419/RAJ/2010 58 to 76/2010-11 | 06.05.2010
| V2/420/RAJ/2010 58 to 76/2010-11 06.05.2010
V2/421/RAJ/2010 58 to 76/2010-11 06.05.201C
V2/422/RAJ/2010 58 to 76/2010-11 06.05.201¢
V2/423/RAJ/2010 58 to 76/2010-11 06.05.2010
V2/425/RAJ/2010 58 to 76/2010-11 06.05.2010
V2/429/RAJ/2010 58 to 76/2010-11 06.05.2010
V2/430/RAJ/2010 58 to 76/2010-11 06.05.2010
V2/431/RAJ/2010 58 to 76/2010-11 06.05.2010
V2/432/RAJ/2010 58 t0 76/2010-11 ~06.05.2010
V2/433/RAJ/2010 58 to 76/2010-77 - 06.05.2010
V2/435/RAJ/2010 58 to 76/2010-11 06.05.2010
V2/436/RAJ/2010 58 to 76/2010-11 06.05.2010
V2/437/RAJ/2010 58 to 76/2010-11 06.05.201¢
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: ORDER iN APPEAL o

The appeals listed below had been filed by M/s. Anchor Electricals Private
Lirited, S. No. 234, 235, 236, Bhuj Bhachau Rozd, Village: Lakhond, Taluka:
Bth, District: Kutch, Gujarat, Pin Ccde: 3786105 (hzreinafter referred to as “the
appellant”) against Orders-In-Original No. 58 to 76/2010-2011 dated 06.05.2010
(hereinafter referred to as “the impugned ordais”) passed by the Deputy
Commissioner, Central Excise Division, Gandhidhar (hereinafter referred to as

W "

the sanctioning authority”)

Sr. | Appeal File No. | Period of Refund | Amount of
No. claim efund claim
rejacted (in Rs.)
01 | V2/419/RA1/2010 | May, 2008 38,261/-
02 | V2/420/RA3/2010 | June, 2008 38,799/-
03 | V2/421/RAJ/2010 | July, 2008 1,65,317/-
04 | V2/422/RA1/2010 | August, 2008 34,709/-
05 |1 V2/423/RA1/2010 | October, 2008 | 39,433/

06 | V2/425/RA1/2010 | Dacember, 2005 | 4,142/-

07 | V2/429/R"3/2010 | April, 2009 : 41,366/-
08 | V2/430/RAJ/2010 | May, 2539 32,985/-
09 | V2/431/RAJ/2010 | August, 2008 37,300/~
10 | V2/432/RAJ/2010 40,476/~
11 | V2/433/RAJ/2010 i 70,683/-
12 1V2/435/RAJ/2010 ! 65,862/~
13 | V2/436/RA3/2010 63,104/-
14 {V2/437/RAJ/2010 | February, 2010 | 37,269/~

-,

2. The brief facts of the case are that the appebant is a unit operating in the
District of Kutch, which was availing cenaiits > e srovisions of Notification No.
39/2001-CE dated 31.07.2001, as amended (hereinafter referred to as ‘the said
notification”), by availing the faciity of r2fund/re-credit, as per the scheme
envisaged in the said notification. The szid notification was amended vide
Motification No. 16/2008-CE dated 27.02.Z28088 and Netification No. 33/2008-CE
dated 10.06.2008, which altered the rmethod of caiculation of refund by taking
into consideration of duty pavadle on wvalue addition undertaken in the
manufacturing process, Ly fixing perceiaige G e ranging from 15% to 75%
depending upon the type of commodity. The appellant had filed claims of refund
of Central Excise Duty, Education Cess and Seconcaary and Higher Education Cess
paid on manufactured goods through PLA during raspective period by them. The

sanctioning authority vide impugnad orcers haid sanctioned the amount,

N v
ChaISN

\

pertaining to the Basic Excise Duty but did not sznction amount pertaining to

Education Cess and Secondary & Fighar Education Cess on the ground that
exemption under the said notification was avalai 0 only 10 Ceitral Excise Duty
or additional excise duty and the said nofification ¢id nct cover Education Cess

and Secondary & Higher Educatinn Cess and harce the appellants were not
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Appeal No: V2/419 to 423, 425, 429 to 433, 435 to 437/RAJ/2010
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entitled for refund of Education Cess and Secondarv & Hicher Education Cess.

3. Aggrieved with the impugned order, tha appellant preferred these
apoeals, inter-alia, on the following grounds:

(i) As per Section 93 of the Finance Act, 2004, the Education Cess levied
under Section 91, in case of goods specified in the First Schedule to the Excise
Tariff Act, being goods manufactured or produced, shall be a duty of excise, at
the rate of two per cent, calculated on the aggregate of all duties of excise
which are levied and collected vy the Central Governsioni under the provisions
of the Central Excise Act, 1944 (hereinafter referred tc as the "Act") or under
any other law for the time being in force.

(i)  As per Section 93(2) of the Finance Aci, 2004, Education Cess c¢n
excisable goods is in addition to other duties of excise chargeable on such
goods under the Act or any other law for the time being in force.

(iii)  As per Section 93(3) of the Finance Act, 2004, the provisions of the
Act and the rules made "here under releting oo cofunds, exemptions

from duties and imposition of penalty shall also apply to the levy and

(@)

ollection of the Education Cess on excisable goods as they apply in reiation o
the levy and collection of the duties of excise on such goods under the Act or
the rules, as the case may be.
{iv)  Section 138 of the Finance Act, 2007 provides for levy of Secondary and
higher Education Cess @ 1% on the goods specified in the First Schedule to
the Excise Tariff Act. Secordarv and Hicher Education ess is also a duty of
xcise and is levied on the aggregate of all dulies of excise (excluding
£ducation Cess) which are levied and collected by the Central Governmen:
under the provisions of the Act or any other law for the time being in force.
(v)  The appellant relied upon following case laws:
(a) Bharat Box Factory Ltd. reported as 2007 (214) ELT 534 (Tri.-Del.);
(b)  Sun Pharmaceutical Industries reported as 2006-TIOL-1444-CESTAT-
DEL
(vi) The appellant submitted that the said Notification No. 39/2001-Ck
issued on 31.07.2001 and levy of Education Cess and Secondary & Highe:
Education Cess imposed in 2004 and 2007 respectively, so instead of
amending all exemption notifications, the legislature has made provision in
the relevant Finance Act itself i.e. Section 93(3} of the Finance [No.2] Act,
2004 and Section 138(3) of the Finance Act, 2007, to have identical
treatment to these types of axcise cutios also,
(vii) Further, Board vide Letter F. No. 345/2/2004-TRU (Pt.) dated
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10.08.2004 issued clarification in the matter that if goods are exempted
from excise duty, the same is alsc exampted r2 v Zducation Cess also. The
refunds under the said notification are given to just give effect of the
exemption notification in light of the provisions contained therein, it is
clarified vide D.O. Letter F. No. 356/2/2001-TRU dated 17.10.2001 that
refunds under the said Notification No. 39/2001-CE should not be treated as
refunds under Section 11B of the Central Excise Act, 1944.

(viii) In view of the above, the exemption provisions of the said
Notification No. 39/2C00:-CE daced 31.07.2001, &s amended, is also
applicable to the Education Cess and Secondary & Higher Education Cess
and hence, the appeilant was rightly taken re-cradit of refund of Education
Cess and Secondary & Higher Education Cess. The eppellant requested to
set aside the impugned order to the extent of reiection of recredit of refund

of Education Cess and Secondary & Higher Education Cess.

3.1  The appellant vide letter dated 04.07.2018 filed further submission,
/nteralia, submitted as under:

(H the issue is no longer res /ntegra and already decided by the Hon'ble
Supreme Court in case of SRD Nutrients Pvt. Ltd. reported as 2017 (355)
ELT 481 (SC);

iiy  the Hon'ble CESTAT, Chandigarh followed the above decision of the
Hon'ble SC in Final Order No. 60846-60919/2018 dated 07.03.2018
involving multiple assessees;

(iiiy  the Hon’ble CESTAT, Ahmedabad, in own case of the appellant, vide
Final Order No. A/11327-11345/2018 dated 21.06.2018 held that the
appellant eligible for re-credit/refund of the cess.

(iv) in view of above, the appellant submitted that the impugned order is

liable to be quashed and set aside to the extent it rejects re-credit of

Education Cess and Secondary & Higher Education Cess. o

N IS
Yoyt

OIS

o~ e

4. Personal hearing in the matter was atiences t0 by Shri Rahul Gajera,
Advocate who reiterated the grounds of appeal and made a written submission
to say that the issue is no longer res integra and nhas already been decided by
the Hon'ble Apex Court in the case of SRD Nutrients 2vt. Ltd. 2017(355) ELT 481
(SC); that this judgement has already been followed by the jurisdictional

ESTAT, Ahmedabad vide Final Order dated 21.06.2018 in their own case and
also submitted a copy of the Final Order; that CESTAT, Chandigarh has also
followed the judgement c¢f the Hon'Die Apex Cuuic vide Final Order dated

07.03.2018 and a copy of that order is also submitted; that these 14 Appeals
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may kindly be decided in view of above.

NOs:

P )

5. I have carefully gone through the facts of the case, impugned orders and

submissions made by the appellant in grounds of appeals, written as well oral
submissions during the course of personal hearing. The issues to be decided in
the present appeals is that whether the appellant is eligible for refund/recredit of
Education Cess and Secondaiy & richer Zducation CTess under the provisions of

the Notification No. 39/2001-CE dated 31.07.2001 as amended, or otherwise.

6. The appellant contented that ‘duty of excise” means Education Cess and
Secondary & Higher Education Cess in terms of provisions of Section 93 of the
Finance Act, 2004 and Section 138 of the Finance Act, 2007 and hence, the
provisions of refund and exemption of the Central Excise Act, 1944 are also
equally applicable to Education Cess and Secondary & -fgher Education Cess;
that the exemption under Notification No. 3¢/20G1-CE dated 31.07.2001 is also
applicabie to Education Cess and Secondary & Higher Education Cess and hence,
they are eligible for refund/recredit of Education Cass and Secondary & Higher
Education Cess. I find that the appellant, a manufaciuring unit situated in District
of Kutch, availed benefit of exemption under Notification No. 39/2001-CE dated
31.07.2001, as amended by availing the facility of refund/re-credit of duties paid.
The said notification is reproduced as under:

‘Rutch (Gujarat) — Exemption io excisable goods (except those
specified in Annexure) and clzared from Units in Kutch District of
Gujarat

In exercise of the powers conferred by sub-section (1) of section
S5A of the Central Excise Act, 19494 (1 of .1944), read with sub-
section (3) of section 3 of the Additional Duties of Excise (Goods or
Special Importance) Act, 1957 (58 of 1957) and sub-section (3) of
section 3 of the Additional Duties of Excise (Textiles and Textile
Articles) Act, 1978 (40 of 1978), the Central Government being
satisfied that it is necessarv in the public interes! <3 to do, hereby
exempts the goods specificd 1 the First Schicduwe to the Central
Excise Tariff Act, 1985 (5 of 1986) other than goods specified in
the Annexure appended to this notification and cleared from a umit
located in Kutch district of Gujarat from so much of the duty of
excise or the additional duty of excise, as the case may be, leviable
thereon under any of the saic' Acts as is eguivalent to the amount
of duty paid by the manuiacturer of goods other than the amount
of auty paid by utilization of CENVAT credit under the CENVAT
Credit Rules, 2001 :

Provided that in the case of a unit having an zriginal value of
investment in plant and inacliinery Gistnlec it factory below
rupees twenty crore on the date of commernizement of commercial
production in that unit, the exemption contained herein shall apply
only for the first clearances up to an aggregaie valie not exceeding
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iwice the value of such investment irom the date or
commencement of commercial production, in each vear.

2. The exemption contained in this notification shall be given
effect to in the foilowing manner, namely .-

(a)  The manufacturer shall submit a stacement of the duty paid
other than the amount of duty paid by utilization of CENVAT credit
under the CENVAT Credit Rules, 2001, to the Assistant
Commmissioner or the Deputy Cornmissionier of Central Excise, as
the case may be, by the 7th day of the next month in which the
duty has been so paid.

(b)  The Assistant Commissioner or Deputy Commissioner of
Central Excise, as the case may be, after such verification, as he
may deem necessary, shall refund the amount or duty paid other
than the armount of duty paid by utilization 0." CENVAT credit during
the month under consideration to the nicruaciurer by the 15th
aay of the next month.

(c) If there /s likely to be any delay in such verification, the
Assistant Commissioner or the Deputy Commissioner of Central
£xcise, as the case may be, shall refund tha armount on provisional
basis by the 15th day of the next moniti o the month under
consideration, and thereaiter may adjust the amcunt of refund by
such amount as may be necessary in ine subseguent refunds
admissible to the manufacturer.”

-

The Education Cess was levied vide of Secticns 91 10 93 of Chapter VI of

"91. Education Cess. - (1) Without prejudice to the provisions of
sub-section (11) of section 2, there shall be ievied and collected, in
accordance with the provisions of this Chaoier 3s_surcharge for
purposes of the Union, a cess fo be called ihe Education Cess, to
Tulfil the commitment of the Governmeni o provide and finance
universalisd quality basic education.

(2) The Central Government may, aiter due appropriation made
by Parfiament by law in this Lehalf, utilise, suct sums of money of
the Education Cess ievied under sub-secivar {11) of section 2 and
this Chapter rfor the purposes specified in sub-section (1), as it may
consider necessary.

92, Definition. - The words and expressions used in this Chapter
and defined in the Central Fxcise Act, 1944 (1 of 1944), the
Customs Act, 1962 (52 of 1952) or Chapter V' of the Finance Act,
1994 (32 of 1994), shall have tfie meanings respactively assigned
to them in those Acts or Chapier, as the case may be.

953, Faucation Cess on excisable goods. - (1) The Education Cess
levied under section 91, in th2 case of goods specified in the First
Schedule to the Central Excis: 7o Al 255 (5 of 1986), being
goods manufacturcd or produced, shall be a duty of excise (in this
section _referred to_as the Edication (ess 91 excisable goods), at
the rate of two per cent, calculated on the aggregate of all duties
of excise (including special duly of excise or any other duty of
excise but excluding Education (C2ss on excicablz goods) which are
levied and collected by the Ceniral Government in the Ministry of
Finance (Department of Revenue), under rhe provisions of the
Central Excise Act, 1944 (1 of 1944) or undar any other law for the
time being in force.

(2) The Education Cess on excizable goods shall be in addition to

o~
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any other duties of excise ciiargeable on such goods, under e
Central Excise Act, 1944 (1 of 1944} or any other law for the tme
being in force.
(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and
the rules made thereunder, ircluding ihose relating to refunds and
xemptions from duties and _imposition of penalty shall, as iar as
may be, apply in relation to the levy and collection of the Education
Cess on excisable goods as they applv in relaiic:. 7 _the levy and
collection of the duties of excise o sucli gcons vrder the Central
Excise Act, 1944 or the rules, as the case may be.”

The Secondary and Higher Educaiion Cess was levied vide Sections 136 to

138 of Chapter VI of the Finance Act, 2007, which read as under:

"136. Secondary and Higher Educalion (ess. — (1) Without
prejudice to the provisions oi° sub-section (1Z) of section 2, there
shall be levied and collected, in accoragance with the provisions of
this Chapter as surcharge for purposes of the Unmn, a cess to be
called the Secondars &7 [Micher Fducaficn oa o fulfil the
commitment of the Govermmeric (O provice and ’fwnce secondary
and higher education.
(2) The Central Government may, aiter due appropriation maoe
by Parliament by law in this behalf, utilise, sucl sims of money or
the Secondary and Higher Education Cess levied vnder sub-section
(12) of section 2 and this Chapter for ife pursoses specified in sub-
section (1) as it may consider necassary.
137. Definition. — The words and expressions used i this Chapter
and defined in the Central Excise Acl, 1944 (] of 1944), (the
Customs Act, 1962 (52 nf 1952) or Chapter V ~7 ihe Finance Act,
1994 (32 of 1994), sliali fiive v missnings qosp scively 555/906’0’
to them in those Acts or Chapier, &5 tie case /"my be.
138. Secondary and Higher Education Cess on excisable goods, —
(1) The Secondary and Higher Education Cess levied under section
136, in the case of goods Spec/ﬁéd in the F/’/'sz" Schedule to the
Central Excise Tarift Act, 1585 {5 of 1985) being goods
manufactured or producea, shait 5e & Gty or excise (in this section
referréed to as the Secondary and Higher Education Cess on
excisable goods), at the rate or one per cent., calculated on the
aggregate of all duties of excise [including J['ecfa/ Aty of excise or
any other duty of excise Uit oxcludin: Eriocaiion L 2ss chargeable
under section 93 of the /://78/7(,1:' (T, 2 At 2 7:/4 23 of 2004) and
Secondary and Higher Educaticn Cess on excisable goods] which
are levied and collected by ithe Ceniral Government in the Ministry
of Finance (Department of Revenue), unaer fhe provisions of the
Central Excise Act, 1944 (1 of 1944) cr undgz-any other law for Z/7e
time being in force. o
(2) The Secondary and Higher EFducation Cess on excisable goods '
shall be in addition to any other duties of excise chargeable on
such goods, under the Ceniral Excise Act, 1944 (1 of 1944 4) or any
other law for the time h2ina in force r/7(/ Fh To’uca'f/on cess
chargeable under sectior 55 i i@ it { 2 Act, 2004 (23
of 2004).
(. 3) The provisions of the Cential Fxcise Act, 1944 (1 of 1944} and
the rules made thereunder, inclucing fhose reiaking to refunds and
exemptions from duties and
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imposition of penalty shail, as far as may te, apoly in relation to
the levy and collection of the Secondary and Higher Education Cess
on excisable goods as they apply in relation to the levy and
collection of the aduties of excise on such goods under the Central
Excise Act, 1944 (1 of 1944) or the rifes made ihereunder, as the
case may be.”

7.2 Tnus, the Education Cess and Secondaiy & Figher Education Cess were in
nature of surcharge and were levied under Section 91 of the Finance (No. 2) Act,
2004 and Section 136 of the Finance £ct, 2007 rasoeciively as duty of excise at
the rate of two per cent and one per cent respectively to be calculated on the
aggregate of all duties of excise, which are lavied and collected by the Central
Government. The provisions of the Act and the rulzs mace thereunder, including
those relaung to refuncs and exempio:ns irom w3 and imposition of penalty

Education Cess and

3
o
=
o
®

were made applicable to the levy and collectio:
Secondary & Higher Education Cess on excisable coods as they apply in relation

to the levy and collection of the duties of excise o sucih goods under the Act.

7.3 1 find that Notification No. 59/2001-CE daied 31.07.2001 had granted
total (100%) exemption from levy of excise duty av way of refund/recredit of
excise duty paid through PLA. Ecucziion Jess and Secendary and Higher
Education Cess were levied on excise duty and when the fevy of excise duty itself
was exempted by way of refund/recredit, then the Education Cess and
Secondary and Higher Education Cess aiso got exariotad thereby. In absence of
primary tax i.e. Central Excise duty, the question of levy of any surcharge or cess
or whatever name is called thereupon would not arise. CBEC vide Letter F. No.
345/2/2004—TRI(Pt.) dated 10.08.2004 clarified that the Education Cess is part of

excise duty, the relevant portion is &5 v .7er

‘Letter £ No. 345/2/2004-TRU (Pr.) dated 10-8-2004

The undersigned is directed lo siate that subseguent to Budget,

2004 announcements, a numisr of reoressniations/references

have been received from (e irace as weli as from the field
formations pertaining to /m,/asw on o Fauceiion Cess on excisable
goods and on imported goocis, The points raised and the
clarifications thereon are as lloivs.

Issue No. (1) : Whether EFducation (ess on excisable goods is
leviable on goods manufactired prior to imposition of Cess but
cleared after imposition oF sucli 2=
Clarification : Educaiion Cess on Excisabie Jo0ds /s @ new levy. In
similar cases, it has been held by the Supreme Cou/z‘ that if a levy
5 not there at the time the aoods are manuraciured or produced in
India, it cannot be levied at .2 5. age 0f “removal of L/75’ said goods.
Thus, FEducation Cess 5 naci .widadz on  2xcisable  goods
manufactured prior to imposiion of osss bu,f_ c/eared arter
imposition of such cess.

Issue No. (2) : Whether goods izt are fully exempted from excise
duty/customns duty or are cescaed withoot payment of excise

s
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auty/customs auty (such as clearance unds- bond or fulfilment of
certain conditions) would be subjecied o Cass.

Clarification : The Education Cess is leviabie at the rate of two per
cent of the aggregate of all duties of excise/customs (excluding
certain duties of customs like anti-dumping duty, safe guard duty
etc.), levied and collected. If gocds are fully exer fed from excise
auty or customs duty, ere ciia i o T dule o are cleared
without payment of duaj/ vrcer speciied U/ccedure such as
clearance under bond, there /s no collection of duty. Thus, no
education cess would be leviable on such clearances. I [his
regard, letter D.O. No. 605/54/2004-DBK, dated Zist July, 2004
issued by Member (Custorms) 73 550 be p 2reired to.

Issue No. (3) : Whether goods (like zicofolic beverages) that do
not fall under the Central Excize Tariif be sc.,fbjecz'ed to levy of
Education Cess on excisable goodls (a5 parl of CVD), when they are
imported into India?

Clarification : As tfie Ecuc:iicn Toes o swi w2tk coods s leviable
on goods specified in the Firs: scizecie w ile Vun/a/ Excise Tarift
Act, goods like alcoholic beversges ifat aie not specified are not
subjected to the said Cess.

Issue No. (4) : Whether duties/cassas whici elte not collected a
aduty of excise/customs oir are coliectad s2 but by a Depa/i‘mcm
other than Department cof Fewziue, shousld be included for the
purposes of calculation of Fotication Cass?

Clarification : As the Eaucation (.ess is calcuiaied on the aggregate
duties of excise/cusioms (excluding certain duties of customs like
anti-aumping auty, sarc cuard oy atr) evic A4 collected by
the Department of Ret Ve Ke, i Al s wii'ch are (a) levied
and collected as duties of ex f/_,r/caa, oIS a,n/ (b) are both levied
and collected by the Departmernt of Revenue sihould be taken rito
account for calculating Education {€s55.”

{Emphasis supplied}

7.4  CBEC vide Circular No. 134/3,7011/57 datad (04.04.2011 clarified that
since Education Cess and Secondary & Higher Education Cess were levied and
collected as percentage of service tzx, no Education . °ss and Secondary &
Higher Education Cess would be payabiz wiesn ahe sizrever service tax is nil by
virtue of exemption. The said circular was iszued i context of service tax matter
but the principle was accepted thereir v the Eoard and hence would appiy in

the present case also. Circular ™. 134/3/2011/5T dated 08.04.2011 is

reproduced as under: )

Subject: EFducation Cess and Secondarv and Higher Education
Cess - Reg.
Representations hzv¢ oo /4 formations,
seeking clarification regardiry s gopieoihty of service  tax
exemption to Educaiion Cass (refers o voth Education Cess
leviable under Finance (No. 2) i« ,’; 2004 and Secondary and Figher
Education Cess leviable unite "ifluf'ﬂ /m 2007), under
notifications where ‘'whoiz &f ' stamds  exempled.
Apparently the doubt aiises it & /"nurr;’/ s Order in the
matter of M/s. Balasore Alln)s . Customs and Service

_x —\
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‘ax, BBSR-I (2010-TIOL-1655-CE5TAT-KO ) = 2010 (20) 5. T.R.
506 (Tribunal).

2. The issue has been exanunad. ihough Tribunal’s Order
referred above IS in favor of revene, i is inconsisient with the
policy intention of the Goveriment (o exempl egucation cess in
addition to service tax, wrhers ‘whole oF service tax’ stands
exempted. According to seciion ?’5 (1) (v/ ~nance (Mo, 2) Act, 2004
and section 140(1) of Finaric: JSc 2007 Sdusation Cess and
Secondary and Higher Education Cess are ieviahle and collected as
service tax, and when whole of service tax is exwempt, the same
applies to education cess as well. Since Foucation Cess is levied
and collected as percentage of service iax wher and wherever
service tax Is NIL Dy virlue of exemplion. Zaucetion Cess would
also be NVIL.

3. This being the principle, fieid formaricr.s are directed not to
initiate proceedings fo recover i-e &tucaiing cess, where 'whole of
service tax’ stands exempled unsr the e’ Sicaticn. Extending the
same principle, where &d.icz'iong cias s besn refunded  to
exporters along with service {7 / sriue of  exemption
notifications where ‘whole of service rzx’is sxemnps, the same need
not be recovered,

In view of above, Educaticn Czun and ijlaf:c:-.i,;'uii;—;;;'\,' & riigher Education Cess

v e central excise duty was itself

exempted by way of refund, then Cducation Cless and Sacondary & Higher

cducation Cess were also exempted by way of r2fund. This view finds support

from the final order of the Hon'ble S e Do 77 o992 of SRD Nutrients Pyt
- ,,\:
Lid. reported as 2017 (355) ELT 481 (5C7, wharein i: has seen held that: \/\\\r‘\

"20. One aspect that cleadly emergss o e reading of these
two circulars is that the Goveriiieis 1 .:“f~'/’l~“/ s taken the position
that where whole oF excis2 i i D& u,n & av s ecempted, even

the Education Cess as weli . 'e A JF’/ Higher Education
Cess would not be ,adyao/e, Fhese circuien s are dinding on the
Department.

e i s more rational

Z1. FEven otherwise, we are o
to accept the aforesaid ;. C Oy e Ministry of
Finance in the arorssaid Circiliz's, =duinie. =55 is on excise duty.
It means that those assesseas 1 are reqii, f‘ﬂd o pay excise duty
have to shell out Education less as wed. ipis Education Cess is
introduced by Sections 91 (¢ 97 f:f e Sraace (o, 2) Act, 2004
AS per Section 91 theraoi, =t/ 4o s the surcharge which
the assessee is to pay. Seclicr: 25 i i oens ifar ihis Education
Cess s payable on ‘excisei's . 3iE .in respect of goods
specified in the first Scheduls i (52 ienirad iZalse fﬁm‘/ Act, 1985.
Further, this Education Cess (s in be wevied & 2% and calculated on
the aggregate of all dutics of £ o ae reviea and collected
by the Central Governmaril . 102 oo i 3 Dentral Excise
Act, 1944 or under any ou‘.ﬂr ic i & heiag i force, Sub-
section (3) of Section 93 [ e arovicions of the Central
Excise Act, 1994 and the ruies = der including those
related to refunds and dutics. © 0 Froas mae He applied in
relation to levy and coliactin s 55 0n exclisable
goods. A__conjoint_reading_ o {hese nision s would  amply

e ("7v/7/(‘/f

- (-'
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demonstrate that Faucation Cess 35 8
the duties of excise .- o
therefore, be clearly inicrren sl v
payvable, as it is exempted. fur—vr “
as well, inasmuch as Fducaiion
the aggregate of duties of excisz,
when basic duty itseir is /.

surchsrge, i /ﬂwpa @ 2% on
e e Act, IE can,
&0t M o excise duty
9¢ any Education Cess
.;-'% /5 16 e calculated on
Tihere cannal 98 any surcharge

249.  For the aforesaid reasmiis e 3o s
that the appellanis were_eniitlec o refnd oF Sducation Cess and
Higher Education Cess wihich was n3id 3long wiffl excse duty once
the _exdse dutly itselr iwas eve e _fom e oo There shall,
however, be no order 35 v cci

2 aopeals and hold

(Eraphiesis supplied)

Iy

8. In view of the abovz facts and laos o4, © nold that the appellant is

eligible for refund of Education Ces: are Zerongor & Higher Sducation Cess.

9. In view of above, I allow the =.uezle fled v the appellant and set aside

the impugned orders.

S s S B o N N
2.3 JiTerenar "W‘cm CEHICEESCRNEE S NS R BTN >l =37 I T TS

9.1  The appeals filed by the appeliart stands disposed Hff i above terms.
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By Reqgd. Post AD. :

To,

M/s. Anchor Electricals P. Ltd., G T
S. No. 234, 235, 236, Bhuj Bhacheu |

Road, Village: Lakhond, Taluka: Bhuj ’ '
District: Kutch, Gujarat, Pin Code:
370105

Copy for information and necessarv gciic
1) The Chief Commissioner, CC&
Ahmedabad for his kinc i

2) The Commissioner, CGS™

oy, Dxdice, Ahmedabad Zone,

giiwlaled

& Central dise, ¥ orh Commissionerate,

7

Gandhidham.
3) The Assistant Commissiorer, ~070 & Tinte! Bxoise, Division-Bhuj,
Gandhidham.
) Guard File.
5) F. No. V2/420/RA3/2G10 5 oMo Y2/421/RAD/Z2010
7) F. No. V2/422/RA3/20G17 VLMo, v 2/423/RAJ(2010
9) F. No. V2/425/RA3/2010 i Mo, V2/429/RA/2016
11)  F. No. V2/430/RA3/2010 12y FoNo, V2/431/RA3/2010
13)  F. No. V2/432/RA3/201G 4 FoMo. v2/433/RA1/2010
15)  F. No. V2/435/RA3/2010 Gy FMoe.VZ2/436/RA3/2010
17y F.No. V2/437/RA3[2010
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