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Finance Act, 1994 an appeal lies to:-
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Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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Appeal No: V2/175,176,222 & 260/GDM/2017
Appeliant: M/s. Welspun Trading Limited

3

:: ORDER-IN-APPEAL ::

The appeals listed below have been filed by M/s. Welspun Trading
Limited, Shop No. 17, S.No. 910/22, Village : Varsamedi, Taluka : Anjar,
" District : Kutchh — 370 110 (hereinafter referred to as “Appellant”) against
Orders-In-Original shown against each appeal number (hereinafter referred to
as “impugned orders”) passed by the Deputy Commissioner, Central GST,
Division - Anjar-Bhachau (Kutch) (hereinafter referred to as “the lower

adjudicating authority").

Sr. Appeal No Order-in-Original Refund involved
No. Date Swachh Krishi Kalyan Total
Bharat Cess Cess
01 175/GDM/17 03/Refund/2017-18 4,10,801/- 4,10,801/- | 8,21,602/-
_ 14.07.2017
02 | 176/GDM/17 | 04/Refund/2017-18 1,75,050/- | 1,75,050/- | 3.50,100/-
. 14.07.2017 :
03 | 222/GDM/17 16/Rebate/2017-18 2,39,133/- 2,39,133/- | 4,75,266/-
09.11.2017
04 | 260/GDM/17 18/Refund/2017-18 38,453/-/- 38,453/- | '76,906/-
E 08.01.2018
2, Since the issue involved is identical, all these appeals are being taken

up together for decision.

3. The brief facts of the case are that the appellant had filed applications
seeking refund of Service Tax paid by them on the services utilized for export,
under Notification No. 41/2012-ST dated 29-06-2012, as amended (hereinafter
referred to as “the said notification”), before the Lower Adjudicating Authority,
who rejected refund of SBC and KKC vide impugned orders stating that the
“amount is deductable from the claim as there is no clarification regarding

refund of SBC and KKC under Notification No. 41/2012-ST. @M
"\ / Lo

4. Being aggrieved with the impugned orders, the appellant has filed these

appeals, inter-alia, on the grounds that :-

) The Lower Adjudicating Authority has rejected refund of SBC & KKC
on the ground that there is no clarification regarding refund of SBC &
KKC in Notification No. 41/2012-ST, which is not justified.

(ii) SBC was levied as service tax w.e.f. 15.11.2015 by Finance Act, 2015
' and KKC was levied from 01.06.2016 as service tax by Finance Act,
2016 both under Chapter V of the Finance Act, 1994 which clearly
state that provisions relating to refunds, exemptions from tax, interest

and imposition of penalty shall apply in relation to the levy and
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Appeal No: V2/175,176,222 & 260/GDM/2017
Appellant: M/s. Welspun Trading Limited
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collection of SBC & KKC on taxable services, as they apply in relation
to the levy and collection of tax on such taxable services under Chapter
V of the Finance Act, 1994 or rules made thereunder, as the case

maybe.

(iii) Notification No. 41/2012-ST was issued prior to the levy of SBC &
KKC. However, Section 119(5) of Finance Act, 2015 for SBC and
Section 161(5) of Finance Act, 2016 for KKC specifically envisage that
mentions the provision Chapter V of the Finance Act, 1994 and rule
made thereunder, including those relating to refunds, shall also apply

and hence, no further clarification was required in the said notiﬁcation.

(iv) In the case of refund of service tax and identical situation had arise, in |
' respect of refund of education cess and secondary and higher -
education cess, wherein CBEC has clarified vide Circular No.
134/3/2011-ST dated 08.04.2011 that education cess and secondary
and higher education cess are also exempted, when service tax is
exempted, and therefore, both are refundable. The same ratio applies
in the case of refund of SBC and KKC also.

(V) The appellant also relied on the ratio of the judgment of CESTAT,
Mumbai reported as 2016(14) STR 434 (Tri.Mum) wherein it was held
that in respect of refund of education cess and SHE cess, that when
services are used in export of goods, then benefit of Notification for

refund of aforesaid cesses not deniable when export of goods is

undisputed. : W .
=

(vi) The appellant also submit that in their own case, in an identical refund
claim, before Service Tax Authorities at LTU, Mumbai, the entire claim
of refund including SBC & KKC has been sanctioned without any

deduction.

5. Personal hearing in the matter was attended by Shri Shridev Vyas,
Advocate, wherein he, inter alia, reiterated the grounds of appeal and
submitted that SBC & KKC need to be treated as Service Tax and not as Cess;
that refund of SBC & KKC on goods exported outside India needs to be
granted as per Additional Secretary (RA) order dated 17.04.2018 in which he

upheld the earlier orders of Commissioner (Appeals), Rajkot.
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Appeal No: V2/175,176,222 & 260/GDM/2017
Appellant: M/s. Welspun Trading Limited

FINDINGS:

6. | have carefully gone through the facts of the case, the impugned orders,
appeals memorandum and the submissions of the appellant. The issue to be
decided in the present case is as to whether the appellant is entitled for refund
of SBC & KKC, paid on the services used for export of goods under Notification
No. 41/2012-ST dated 29.06.2012 or otherwise.

7. | find that the lower adjudicating authority has held that refund of SBC &
KKC is required to be rejected as there is no clarification regarding refund of
SBC & KKC in Notification No. 41/2012-ST, whereas, the appellant has
submitted that Notification No. 41/2012-ST is clearly stating to grant refund of
service tax paid on the services used for export of goods and sub-section (2) of
Section 119 of the Finance Act, 2015 and sub-section (2) of Section 161 of the
Finance Act, 2016 clearly stipulate SBC and KKC as service tax respectively;
that sub-section (5) of Section 119 of the Finance Act, and sub-section (5) of
the Section 161 of the Finance Act, 2016 also stipulate that all provisions
related to refund of service tax under Finance Act, 1994 shall be applicable to
refund of SBC & KKC. | find that above provisions were not taken into
consideration by the lower adjudicating authority in the impugned orders and

hence, the impugned orders are not correct, legal and proper.

71 | find it relevant to refer to Notification No. 41/2012-ST dated 29.06.2012

which allows refund of Service Tax, and opening Paragraph reads as under: -

In exercise of the powers conferred by section 93A of the Finance Act, Q@\ o 2@/
1994 (32 of 1994) (hereinafter referred to as the said Act) and in \ '
supersession of the notification of the Government of India in the

Ministry of Finance (Dépan‘ment of Revenue) number 52/2011-Service
Tax, dated the 30th December, 2011, published in the Gazette of India,
Extraordinary, Part I, Section 3, Sub-section (i) vide number G.S.R.
945(E), dated the 30th December, 2011, except as respects things
done or omitted to be done before such supersession, the Central
Government, on being satisfied that it is necessary in the public interest
so to do, hereby grants rebate of service tax paid (hereinafter referred

to as rebate) on the taxable services which are received by an exporter
of goods (hereinafter referred to as the exporter) and used for export of
goods, subject to the extent and manner specified herein below,
namely.-
(Emphasis supplied)
7.2 In view of above, | find that Notification No. 41/2012-ST dated
29.06.2012 grants refund of service tax paid on the taxable services received
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by an exporter of goods and used for export of goods. | find that SBC is
leviable by virtue of insertion of Section 119 of Finance Act, 2015, as service
tax on the value of taxable services at the rates notified by the Central
Government. | would like to reproduce Chapter VI inserted vide Section 119 of

the Finance Act, 2015, which is as under:-

Chapter VI
Swachh Bharat Cess
119. Swachh Bharat Cess. —
(1) This Chapter shall come into force on such date as the Central

Government may, by notification in the QOfficial Gazette, appoint.

(2) There shall be levied and collected in accordance with the

provisions of this Chapter, a cess to be called the Swachh Bharat Cess,

as service tax on all or any of the taxable services at the rate of two per
cent. on the value of such services for the purposes of financing and
promoting Swachh Bharat initiatives or for any other purpose relating

thereto.

(3) The Swachh Bharat Cess leviable under sub-section (2) shall be in
addition to any cess or service tax leviable on such taxable services
under Chapter V of the Finance Act, 1994 (32 of 1994), or under any

other law for the time being in force.

(4) The proceeds of the Swachh Bharat Cess levied under sub-
section (2) shall first be credited to the Consolidated Fund of India and
the Central Government may, after due appropriation made by
Parliament by law in this behalf, utilise such sums of money of the
Swachh Bharat Cess for such purposes specified in sub-section (2), as
it may consider necessary.

Bl
(6) The provisions of Chapter V of the Finance Act, 1994 and the

rules made thereunder, including those relating to refunds and

exemptions from tax, interest and imposition of penalty shall, as far as

may be, apply in relation to_the levy_and collection of the Swachh

Bharat Cess on taxable services, as they apply in relation to the levy

and collection of tax on such taxable services under Chapter V of the

Finance Act, 1994 or the rules made thereunder, as the case may be.
(Emphasis supplied)
7.3 1 also find that KKC is leviable by virtue of insertion of Section 161 of

Finance Act, 2016, as service tax on the value of taxable services at the rates
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notified by the Central Government. | would like to reproduce Chapter VI
inserted vide Section 161 of the Finance Act, 2016, which is as under:-
CHAPTER VI
KRISHI KALYAN CESS

SECTION 161. Krishi Kalyan Cess. — (1) This Chapter shall come
into force on the 1st day of June, 2016.

(2) There shall be levied and collected in accordance with the

provisions of this Chapter, a cess to be called the Krishi Kalyan Cess,

as service tax on all or any of the taxable services at the rate of 0.5 per
cent. on the value of such services for the purposes of financing and
promoting initiatives to improve agriculture or for any other purpose

relating thereto.

(3) The Krishi Kalyan Cess leviable under sub-section (2) shall be in
addition to any cess or service tax leviable on such taxable services
under Chapter V of the Finance Act, 1994 (32 of 1944), or under any
other law for the time being in force.

(4) The proceeds of the Krishi Kalyan Cess levied under sub-section
(2) shall first be credited to the Consolidated Fund of India and the
Central Government may, after due appropriation made by Parliament
by law in this behalf, utilise such sums of money of the Krishi Kalyan
Cess for such purposes specified in sub-section (2), as it may consider

necessary.

(5). The provisions of Chapter V of the Finance Act, 1994 (32 of 1944)
and the rules made thereunder, including those relating to refunds and

exemptions from tax, interest and imposition of penalty shall, as far as

may be, apply in relation to the levy and collection of the Krishi Kalyan
Cess on taxable services, as they apply in relation fo the levy and

collection of tax on such taxable services under the said Chapter or the

rules made thereunder, as the case may be.

G

7.4 | find that Section 119 of Finance Act, 2015 levied SBC on taxable

services and Section 119(2) of the said Act specifies SBC as Service Tax and

(Emphasis supplied)

Section 119(5) of the said Act specifies that the provisions of refund of -Service
Tax under Finance Act, 1994 shall apply to refund of SBC; and Section 161 of
Finance Act, 2016 levied KKC on taxable services and Section 161(2) specifies

KKC as Service Tax and Section 161(5) specifies that the provisions of refund
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of Service Tax under Finance Act, 1994 shall apply to refund of KKC. I also find
that Section 119(1) of the Finance Act, 2015 stipulated that SBC shall be levied
from the date as notified by the Central Government and the Central
Government issued Notification No. 22/2015-ST dated 06.11.2015 under
Section 93(1) of the Act and fixed rate of SBC @ 0.5% of the value of taxable

services.

7.5 ltis very clear that SBC has been levied as service tax only as has been
stated to in Section 119(2) of the Finance Act, 2015 and the rate of SBC @ 2%
of value of taxable services proposed under the Finance Act, 2015 has been
reduced to @ 0.5% of value of taxable services vide notification issued under
Section 93(1) of the Finance Act, 1994 which enables central government to
grant exemption from service tax. Therefore, | am of the considered view that
SBC has been given status of service tax levied under the Finance Act, 1994
for the purpose of refund/rebate. In view of discussions held above, | also find
ample force in the arguments of the appellant that SBC & KKC though called
cess but have been given status of service tax as is evident from Section
119(2) & Section 119(5) of Finance Act, 2015 and Section 161(2) & 161(5) of O
Finance Act, 2016 respectively.

7.6 | find that it is settled position that the Government of India has
consistently adopted policy not to export taxes. If the contention of the lower
adjudicating authority is accepted then refund of SBC & KKC, even if imposed
as Service Tax vide Section 119(2). of Finance Act, 2015 and vide Section
161(5) of Finance Act, 2016, shall not be allowed, which will mean that
intention of legislation is to export taxes and the stated policy of the
Government shall be reversed by such an interpretation. It is settled position of

law that any provision of law can't be interpreted in such a way to make other

provisions of law meaningless or to reverse the intention of the legislation. W

8. | find .that Notification No. 41/2012-ST dated 29.06.2012 has been
issued under Section 93A of the Act which gives Central Government power to
grant rebate. The said Notification No. 41/2012-ST grants refund of service tax
paid on the taxable services used for export of goods by an exporter. Since
SBC & KKC, both have been treated as service tax, as detailed above, the
rebate of SBC & KKC is allowable under Notification ibid.

8.1 | also find that Notification No. 39/2012-ST dated 20.12.2012 granting
refund of service tax paid on services used in providing export of services has
been amended vide Notification No. 3/2016-ST dated 03.02.2016 and
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Notification No. 29/2016-ST dated 26.05.2016, so as to allow refund of SBC
and KKC; similarly, Notification No. 12/2013-ST dated 01.07.2013 allowing
refund of service tax paid on specified services used in SEZ has also been
amended vide Notification No. 2/2016-ST dated 03.02.2016 and Notification
No. 30/2016-ST dated 26.05.2016, so as to allow refund of SBC & KKC,

however no such amendment has been made in Notification No. 41/2012-ST

dated 29.06.2012 because no amendment is required as explained below:-

8.2  Notification No. 39/2012-ST dated 20.12.2012 had allowed refund of

service tax and cess and Explanation 1 was as under :—
Explanation-1

(a) service tax means service tax leviable under Section 66 or Section
668 of the Finance Act, 1994; |

(b) education cess means education cess on taxable service
levied under section 91 read with section 95 of the Finance (No.2) Act,
2004 (23 of 2004);

(c) Secondary & Higher Education Cess means Secondary & Higher
Education Cess on taxable services levied under section 136 read
with section 140 of the Finance Act, 2007 (22 of 2007).

(Emphasis supplied)
Pred-

8.3  Therefore, there was need to add SBC & KKC as clause (d) and clause

~ (e) vide Notification No. 3/2016-ST dated 03.02.2016 and Notification No.

29/2016-ST dated 26.05.2016 as because only Service Tax leviable under
Section 66 or Section 66B of the Finance Act, 1994 had been covered under
clause (a) and not Service Tax imposed under Section 119 of the Finance Act,

2015 and Service Tax imposed under Section 161 of Finance Act, 2016.

8.4 Notification No. 12/2013-ST dated 01.07.2013 also had specifically

provided refund of service tax leviable under Section 66B of the Finance Act,
1994 whereas SBC & KKC have been levied under Section 119 of the Act
inserted vide Finance Act, 2015 and Section 161 of the Act inserted vide

- Finance Act, 2016, respectively, hence there was legal requirement to amend

Notification No. 12/2013-ST vide Notification No. 2/2016-ST and Notification
No. 30/2016-ST dated 26.05.2016 to include SBC & KKC for refund under
Notificatibn No. 12/2013-ST as SBC & KKC are not leviable under Section 668
of the Finance Act, 1994; whereas Notification No. 41/2012-ST dated
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29.06.2016 has allowed refund of service tax without specifying whether

leviable under Section 66 or Section 66B of the Finance Act, 1994 and hence,

no amendment in Notification No. 41/2012-ST was/is legally required to be

undenéken.

9.

In view of above factual & legal position, | set aside the impugned orders

and allow all 04 appeals, with consequential relief.

e ordfierhal gRT oS W T s BT AYeRT ITRe % | frar o 2|

- 9.1

The appeals filed by the appellant stand disposed off in above terms.

By Speed Post

To, Q

M/s. Welspun Trading Limited, o4 9oy ¢fEm fofie s,
Shop No. 17, S.No. 910/22, T g, . 7. 130/
Village : Varsamedi, Taluka : Anjar, g - f

District : Kutchh - 370 110 DT : 3R —Fw -36 R0
Copy to:

1)
2)
3)

4
5
%

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
The Commissioner, GST & Central Excise, Kutch.

The Deputy Commissioner, GST & C.Ex, Division ~ Anjar-Bhachau (Kutch)
Appeal File No: V.2/176/GDM/2017

Appeal File No: V.2/222/GDM/2017

Appeal File No: V.2/260/GDM/2017

Guard File
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