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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

3 fiTerdT & wiaEwEY & =157 U4 9aT /Name & Address of the Appellant & Respondent -

M/s. Welspun Corporation Ltd. Survey No. 659 & 665,Village-Versamedi, Taluka-Anjar,
Dist: Kutch-370110
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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‘The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central

Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/~ Rs.5000/-, Rs.10,000/- where amount of duty demandfinterest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shali be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000i- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant.Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / ADDﬂQﬂW@B ‘{6} 52:11 of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section {2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, "Duty Demanded” shall inciude :

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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Revision application to Government of India:

TW MY H TAQEOT AR EAtarad Rl #, S 3ewe gew Afofawm, 1994 A1 uRn 35EE F 9UA WAF & AT I
AR, 9RA W, qAdET 3EEA §S, faea AN, Torea REmr, ot #@fw, Shaw A sEe, §we A, aéﬁ—oﬁﬂoom Y
o e afgwl /

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit. Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-358 ibid:
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in case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods exponed outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals]
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shalt be
accompanied by two copies each of the OlO and Order-in-Appeal. it should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision apancauon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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In c3se, if the order covers various numbers of order- in Onginal, fee for each O.1.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal 1o the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled 1o avoid scriptoria work if excising Rs. 1 iakh fee of Rs. 100/- for each.
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One copy ”of application or O.1.O. as the case may be, and ite orger of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act, 1875, as amended.
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Altention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appeliate Tribunal (Procedure) Rules, 1982
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer to the Departmental website www.cbec.gov.in
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:: ORDER IN APPEAL ::

The Commissioner, Central Excise & Service Tax, Large Taxpayer's

Unit, Mumbai (hereinafter referred to as ‘department’) filed present appeal
against Order-in-Original No. LTU/MUM/CX/GLT-8/R-77/2016-17 dated
31.01.2017 (hereinafter referred to as ‘impugned order’) passed by the
Deputy Commissioner, Central Excise & Service Tax, LTU, Mumbai
(hereinafter referred to as ‘lower adjudicating authority’) in the matter of
M/s. Welsupn Corporation Limited, Survey No. 659 & 665, Village
Versamedi, Tal. Anjar, District — Kutch — 370 110 (hereinafter referred to as
the ‘respondent’). The appeal has been received in terms of CBEC Circular
No. 1056/5/2017-CX dated 29.6.2017 read with Notification No. 2/2017-
Central Tax dated 19.6.2017.

2. The brief facts of the case are that Respondent, a Large Tax Payers
Unit had filed claim for refund of Rs. 1,06.00,018/- of central excise duty
paid by them on their final products cleared to their Mandya Plant due to
non-production of desired Certificate for claiming exemption from Central
Excise duty by the ultimate Customer whereas they were eligible to remove
intermediate goods without payment of Central Excise duty in terms of Rule
12BB(1) of Central Excise Rules, 2002 (hereinafter referred to as the

‘Rules’). The lower adjudicating authority vide impugned order sanctioned

the refund claim. @V\,»

3. Being aggrieved with the impugned order, the department preferred
appeal, inter-alia, on the ground that three basic principle for claiming
refund under Section 11B of the Central Excise Act, 1944 as enunciated by
the Hon’ble Supreme Court in the case of Mafatlal Industries reported as
1997 (89) ELT 247 SC are whether the tax was collected ‘without authority
of law’ or whether the tax was paid under ‘mistake of law’ or the principles
of Restitution (Unjust enrichment); that Central Excise duty paid by
Respondent did not fall within the ambit of ‘without authority of law’ or
‘mistake of law’, therefore, the lower adjudicating authority has erred in
sanctioning refund under Section 11B of the Act to respondent by way of

credit of cenvat account; that Rule 12BB of the Rules did not envisage
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refund of Terminal Central Excise duty to supplier unit, in case, the Central

Excise duty is paid on final product by recipient unit, therefore, impugned

order sanctioning refund claim is incorrect on this ground also.

4. Respondent submitted Memorandum of Cross Objections, inter-alia,
stating that the appeal filed by the department is based on a misconceived
premise that Rule 12BB is not binding and payment of Central Excise duty
on intermediate products was not under ‘mistake of law’ or ‘without
authority of law’, so as to be refundable; that contention of the department
is manifestly incorrect and untenable inasmuch as the Apex Court in the
case of Mafatlal Industries reported as 1997 (89) ELT 247 (SC) did not hold
that refund claim was entertainable only in three situations mentioned by
the department in Appeal Memorandum, that Section 11B of the Act does
not qualify the entitlement to refund to any particular situation or
circumstance alone; that even if it is assumed that refund can be granted Q
only in three situations as contended by the department, Central Excise
duty paid by Respondent was under ‘mistake of law’ and is liable to be
refunded; that option to remove intermediate goods without payment of
Central Excise duty under Rule 12BB of the Rules lies with Large Taxpayer
Unit; that in the present case intermediate goods were initially cleared on
payment of duty since their Mandya unit (recipient unit) was going to clear
the final products under excise exemption for a water supply project,
however, due to non-availability of excise exemption certificate final
products were cleared on payment of duty; that recipient unit reversed

cenvat credit availed by them and not utilized for payment of central excise O
duty on final products. ol
P

5. Personal Hearing in the matter was attended to by S/Shri Vishal
Agarwal, Advocate, Dinesh Kalantri, Vice-President — Indirect Taxation &
EXIM and Ms. Manya Bhardwaj, Advocate on behalf of appellant and they
reiterated their submissions under Memorandum of Cross Objections; that
they also submitted written submissions to say that they paid Central
Excise duty under mistake of law and Central Excise duty is required to be

refunded if levied in excess and/or if not payable, which is the case here;
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that Central Excise duty paid taken as credit was reversed in the same

month by their Mandya unit and hence has never been passed on to any
other person as has correctly been held in the impugned order; that refund
of duty can’t be hold to be limited to only three situations as attempted to
be made in the Grounds of Appeal; that Central Excise duty paid in excess
for whatever reason if required to be refunded under Section 11B of the Act

as has been done by the impugned order in this case.

FINDINGS: -

6. | have carefully gone through the facts of the case, the impugned
order, the appeal memorandum filed by the department, Memorandum of
Cross Objections and submissions made by Respondent during the
personal hearing. The issue to be decided is whether the impugned order,
in the facts and circumstances of the case, sanctioning refund of Central
Excise duty paid on removal of intermediate goods by Large Taxpayer Unit
to their another registered premises in terms of Rule 12BB (1) of the Rules,

is correct, legal and proper or not.

7. | would like to reproduce Rule 12BB(1) of the Rules, which reads as

under:- W

RULE 12BB. Procedure and facilities for large taxpayer. —

Notwithstanding anything contained in these rules, the following
procedure shall apply to a large taxpayer. — (1) A large taxpayer

@ may remove excisable goods, except motor spirit, commonly
known as petrol, high speed diesel and light diesel oil
(hereinafter referred to as the intermediate goods), without
payment of duties of excise, under the cover of a transfer challan
or_invoice, from any of his registered premises, (hereinafter
referred to as the sender premises) where such goods are
produced, manufactured or warehoused to_his other registered
premises, other than a premises of a first or second stage dealer
(hereinafter referred to as the recipient premises), for further use
in the manufacture or production of such other excisable goods
(hereinafter referred to as the subject goods) in recipient
premises subject to condition that -

(a) the subject goods are manufactured or produced using the
said intermediate goods and cleared on payment of appropriate
duties of excise leviable thereon within a period of six months,
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from the date of receipt of the intermediate goods in the recipient

premises; or

(b) the subject goods are manufactured or produced using the
said intermediate goods and exported out of India, under bond or
letter of undertaking within a period of six months, from the date
of receipt of the intermediate goods in the recipient premises,

and that any other conditions prescribed by the ;Princi{)al
Commissioner of Central Excise or Commissioner of Central
Excnset,_ ?,s ctjhe case may be], large tax payer unit in this regard
are satisfied.

Explanation 1. — ..........

Provided that if the subject goods manufactured or produced
using the said intermediate goods are not cleared on payment of
appropriate duties of excise leviable thereon or are not exported
out of India within the said period of six months, duties of excise
payable on such intermediate goods shall be paid by the
recipient premises with interest in the manner and rate specified
under [section 11AA] of the Act.

llustration. — ...........

Provided further that if any duty of excise is payable on such
intermediate goods and if the said duty is not payable on such
subject goods, the said duty of excise as equivalent to the total
amount payable on such intermediate goods along with interest
under [section 11AA] of the Act shall be paid by the recipient
premises.

Hlustration. — .............

Pt

Explanation 2. — ...........:
(Emphasis supplied)

7.1 In view of above, | find that a large taxpayer unit may remove
excisable goods/intermediate goods from their one premises to their O
another premises without payment of Central Excise duty for further use in
manufacture of excisable goods/final products provided the intermediate
goods so cleared are used in manufacture of final products by recipient
units and removed such final products within six months from the date of

receipt of such intermediate goods on payment of central excise duty.

7.2 In the present appeal, the department has contended that Central
Excise duty paid by Respondent did not fall within the ambit of ‘without

authority of law’ or ‘mistake of law’, therefore, the lower adjudicating
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authority has erred in sanctioning refund under Section 11B of the Act. |

also find that the circumstances which lead to refund claim are that
Respondent unit had cleared intermediate goods on payment of Central
Excise duty in terms of Purchase Order which provided for production of a
Certificate for claiming Central Excise duty exemption on the final product.
Since the purchase order was modified later on due to non-production of
Central Excise duty exemption certificate by the ultimate consumer, the
final products cleared on payment of Central Excise duty. It is also a fact
that recipient unit of Respondent initially availed Cenvat credit of duty paid
by supplier unit of Respondent but reversed the said cenvat credit in same
month which deemed as non availment of cenvat credit as per settled legal
position. The observance of the conditions of Rule 12BB (1) of the Rules
has not been disputed by the department as Respondent had sufficiently
proved that intermediate goods were used in manufacture of final products
within six months from the receipt of such intermediate goods. In the face
of the above facts and circumstances, | am of the considered view that
Respondent is eligible to claim refund of Central Excise duty paid by them
on intermediate goods cleared to their another registered premises and
Section 11B of the Act does not prescribe any situation for filing of refund
claim. In the present case, Respondent has paid Central Excise duty on
removal of intermediate goods due to erroneous determination of relevant
facts and hence, filing of refund claim. Hence, | am of the considered view
that the lower adjudicating authority has correctly sanctioned the refund in

6 favour of Respondent. WM )

7.3 The department has also contended that Rule 12BB of the Rules
does not envisage refund of Terminal Central Excise duty to supplier unit,
as in the case, the Central Excise duty is paid on the final product by
recipient unit. | find that the argument of the department is not tenable as in
the present case, the said recipient unit had cleared the final products on
payment of central excise duty, which is not under dispute. | also find that
Central Excise duty paid by the respondent on intermediate goods cleared
to the registered premises, which was otherwise exempted under Rule

12BB of the Rules and hence, is liable to be refunded.
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7.4 As regard to doctrine of unjust enrichment, | find that the Respondent
has submitted Certificate dated 27.1.2017 of Chartered Accountant
certifying that incidence of Central Excise duty of Rs. 1,06,00,018/- claimed
for refund has not been passed on directly or indirectly to any other person.
Therefore, | find no infirmity in the impugned order sanctioning refund claim
of Central Excise duty paid by supplier unit on intermediate goods to their
another registered premises under Rule 12BB(1) of the Rules, which
cleared final products after using such intermediate goods and removed the

same on payment of Central Excise duty.

8. In view of above, | uphold the impugned order and reject appeal filed
by the department.

Q. Ay gRI &S &1 1F srdia &1 FueRT SwRied adid  fvar S 1
8.  The appeal filed by the department is disposed off as above.
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(1) | The Commissioner, (i) | SMgdd,
CGST & Central Excise, B9 9% T 4aT TR U4 S
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TMelu (F®)
(i) | Mis. Welsupn Corporation Limited, (i) | 9. dergH HTaRE forfies,
S_urvey No. 659 &.665, Id 9. 54 Tg §EYU,
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RN _ AIIHT - 3R,
District — Kutch — 370 110 Pty e — 30 930

Copy for information and necessary action to:
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone
Ahmedabad for his kind information.
2) The Deputy Commissioner, CGST & Central Excise, Anjar-Bhachau
Division, Gandhidham.

%Guard File.
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