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Passed by Shri Sunril Kumaxr Singlh, Comsnissioner, CG8T & Central Bxcise,
Gandhinagar.
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In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT} dated 17.13.2.7 read
with Board’s Order No. 05/201i7-3T daied 1[6.11.2017, Shri Sunil ¥uwmsr ng
Commissioner, CGST & Centrai Excise, Gandhinagar. has been appointed as Appellak
Authority for the purpose of passing ovders in respact of appeals filed under Szciion 35 of
Central Excise Act, 1944 and Section 85 o' the Finarice Act, 1964,
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A revision application lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Dewvartment of- Revenue, 4th Floor, Jeevan Dee

Building, Parliament Street, New Delhi-110001, under Section 33TE of the CEA 1944 in
respect of the following case, governed by first nroviso to sub-section (1} of Section-35B 1bid:
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In case of any loss of goeds, where the loss occurs in transit from a factory to a warehouse or

to another factory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether :n a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in the manuracture cf the goods which are exporied to any
country or territory outside India.
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In case of goods exported outside India export to Nepal or %hutan, without payment of city.

AT 3cqe F e AeH & I F T S FEE dele 39 HEAEA ve e affes
Sane & ded AT & aE ¥ R T e o smEe (3ni) & gEr Red sfRrw @ 2),
1998 &7 gRT 109 & gany faa & 715 alie avar GErfet™ woar 9 & oiiid e 9 g
Credit of any duty allowed to be utilized towards pavment of excisg duty on final products
under the provisions of this Act or the Rules inade thiere under such order is passed by the
Commissioner (Appeals) on or after, the date appoinizd under Sec. 109 of the Finance (No.2)
Act, 1998.
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The_above %pplication shall be made in duplicate in Ferm No. EA-8 as specified under Ruile, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order

sought to be appealed against is communicated and shall be accompanied by two copigs each
of.tﬁe OlO and Order-In-Appeal. It should alsv be accompanied by a copy of TR-C Chellan
evidencing payment of prescribed fee as prescribed under Section 32-EE of CEA. 1244, under
Major Head of Account.
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The revision application shall be accompanied by & fee of Rs. 200/- where e amouat
involved 1in Rupees One Lac or less and Rs. 1000,° where the amount involved is more than
Rupees One Lac.
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Customs, Excise and Service Appellate Trivunal (Precadure) Rules, 1682,
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F.No.V2/14/GDM/2017

V2/15/GDM/2017
Order In Appeal
iSr. gName of the | Address ﬁ'ppeal No. 0OIO No.
. No. | Appellants '

01 M/s Ruchi Soya 221/1-3,Survey No. 14/GDM/2017 | 24/1C/2016
Ind. Ltd. 217/2,218/2,219/1- | dated dated
(Appellant) 3,220, Mithirohar, 0;}2.02.2017 30.11.2016

Gandhidham
370201. .
02. o - 15/GDM/2017 | 25/1C/2016
dated dated
02.02.2017 | 30.11.2016

The present

appeals have been filed by the above mentioned

appellant against above mentioned Orders in Original (hereinafter referred to
as 'the impugned order’) passed by the Joint Commissioner, Central Excise
and Service tax, Gandhidham (hereinafter referred to as ‘Adjudicating
Authority’). Since the relevant issue is common, both appeals are hereby
taken up for common decision.

2. The facts of the case in brief are that the during the course of
verification of books of account of the Appellant by the Audit officers, it was
observed that the Appellant has received services from Goods Transport
Agency for transportation of imported goods viz. ‘Crude Paim Oil’, ‘Crude
Sunflower Oil’, *Crude Soyabean Oil’ ‘Crude Rapeseed Oil’ etc. from Port to
their factory premises. On scrutiny of the records of the Appellant for the
period from April, 2013 to Sept., 2014 and Oct, 2014 to March, 2015, it was
found that the Appellant had not discharged their;f Service Tax liability on the
GTA service. Accordingly, following Show Cause Notices were issued to the
appellant.

SI.No | SCN No. Period Service  tax | Issued by
involved demanded(R

5)

1 V.ST/15-02/Audit- 1.4.2013 1,05‘,15,303 Commissioner
| 1I1/Commr/2/2015-16 | to |

dated 9.7.2015 30.9.2014 _ |

2 V.ST/AR-II- 1.10.2014 | 73,42,373 Jt.Commisioner. .
GDM/Jt.Commr./22/20 | to |
16-17 dated | 31.3.2015 .

| 14.10.2016 1 ) | l

3. The Adjudicating Authority, vide his order-I}n—Originai No. 24/1C/2016
and 25/1C/2016 both dated 30.11.2016 have chﬁrmed both service tax




6o F.No. V2/14/GDM/2017
- V2/15/GDM/2017

Adjudicating Authority has also imposed penalty of Rs. 1,05,13,303/- and
s. 73,42,373/- under prd\fision of Section 78 of the Finance Act, 1994 and
penalty of Rs. 10,000/- and\Rs. 10,000/- under provisions of Section 77 of
the Finance Act, 1994 in résbect of both demands, respectively.

4. Being aggrieved with thga impugned order, the aforementioned appellants
have filed the present appeals on the following grounds

Grounds of Appeal

4.1 As regards OIOs No..-24/3C/2016 and No. 25/1C/2016 both dated
30.11.2016, the Appellant has interalia contended as under:-

(i)  The reliance has beeh blaced on the definition of “Edible oil” as per The
Pulses, Edible Oil seed and Edible oils (Storage and Control) Order, 1977
and Edible oils Packaging Z(Regulations) Order, 1998 issued under Essential
Commodities Act 1955 (10 of 1955)(Orders). These Orders have been
repealed with effect from 5.08.2011. Thus, the Order under which the
definitions were relied no longer existed since 5.08.2011 and the current
period of dispute relates to the Financial year 2013-14. Thus, the definitions
no longer can be used to base upon the allegations as in the Show Cause
Notice and demand of tax under OI0.

(ii)  Under FSSR(Food éafety Standard Regulation,2011) there is no
definition of Edible oil as wés under the repealed provisions of Orders. The
definition of edibie oil can be inferred by referring the definition of Vegetable
Oil and Vegetable Oil products as per FSSR. The reason to refer vegetable oil
product definition can be derived from the definition of Edible oil as under
the now repealed Edible Oils Packaging (Regulations) Order 1998, wherein
edible oil meant vegetable oil and fats........ It can be observed that nowhere
in the-above mentioned definition there has been any stress upon the point
of human consumption. The necessary condition of human consumption is
stipulated only for complying with the main intention of FSSA and FSSR. The
fulfillment of condition of human consumption is a criterion to differentiate
between the usage of such edible oil or vegetable oil i.e. whether the usage
of the same is for edible purposes or industrial purposes.

(itiy  Circular No.29/97 dated 31.07.1997 of the CBEC provides that even if
at the time of import, oil is inedible, exemption would be available, if after
refining it was used as edible oil.

(iv) The aim of the Notification No. 25/2012-ST as amended with
Notification No. 3/2013-ST under Service tax law and circular under the
Customs law have to be seen together to import the meaning as both the

v "-. stipulations work for same objective to provide benefit to the importers of

-edible crude oil. Legislative history establishes rationale of stipulating edible
grade whereby it excludes oil for industrial application. Edible condition need

2
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to be satisfied, in the case of imported oil, éfter refining in India. In the
present case the imported oil was indeed edibléﬁ_gyade after importation and
after refining, it has been sold for human consumption.

(V) They placed reliance on the judgment fof the Hon’ble High Court of
Gujarat in the case of Cargill India Pvt. Ltd. Versus Union Of India, 2013
(288) E.L.T. 209 (Guj.) wherein the benefit of exemption Notification
21/2002-cus dated 1.3.2003 was extended to the imported crude paim oil of
edible grade. It is submitted that the above ffientioned judgement read in
light of the Circular 29/97, clearly allows gooés imported in crude form of
edible grade the exemption. Thus, the same principle or treatment needs
to be adopted for allowing exemption under Service tax law as the ultimate
purpose under both the laws remains similar.

(vi) The Appellants submit that the QIO failed to appreciate that the
exemption Notification No. 25/2012-ST dated 20.06.2012 as amended vide
Notification No. 03/2013-ST dated 1.03.2013 (hereinafter referred to as
“Notification No. 3/2013-ST”) grants exempt'ion in respect of services,
provided by a Goods Transport Agency, by way of transportation of EDIBLE
OIL, in a goods carriage. From the plain reading of the relevant extracts
of the Notification No. 3/2013-ST as provided above it can be seen that the
nowhere in the Notification No. 3/2013 it has been stated that the EDIBLE
OIL should be either "REFINED” or "NON-REFINED"”. There is no qualification
with regards to refined or non-refined before “Edible Qils”. In other words, it
can be construed that the benefit of the exemption vide respect o
Notification No. 25/2012-ST dated 20.06.2012as amended vide Notification
no. 3/2013-ST dated 1.03.2013 in respect of services of transportation by
goods transport agency can be availed for all types of EDIBLE OILs, without
any such qualification. Therefore, the finding in the OIO regarding the
meaning of edible oil which is fit for human consumption would only be
eligiblé for exemption has no substance and based on this baseless ground
alone the demand under OIO is liable to be dropped.

(vii) Denial of Abatement under Notification 26/2012-ST. dated 20.06.2012
is unsustainable:- The Appellants submit that the OIO failed to appreciate
that the Central Board of Excise and Customs vide D.O. letter F.No.
334/15/2014-TRU dated 10.7.2014 (Board Cfrcular) had clarified that the
condition for availing abatement, in case of goods transport services for non-
availment of credit, is required to be satisfied by the service providers only.
Service recipient are not required to establish satisfaction with regards to
same. The Board Circular provides clarification with effect from 11.7.2014
(Notification No. 8/2014-ST)with respect to the responsibility to be
undertaken for availing benefit of abatement in case of goods transport
agency services. This clarification is to provide a clear meaning to the
condition so prescribed in the Notification No. 26/2012-ST which was already

I
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implicit. Also it is well settled law that a clarificatory amendment of this
nature will have retrospective effect.

(viii) The onus to prove or satisfy the condition of non-availment of credit
always depended upon trjé service provider and not the service receiver.
Also, it is the Departmen't_'f that has objections with regards to the same.
Thus, the burden to satiéfy compliance of such condition as stipulated ih
Notification No. 26/2012-ST is upon the Department and not the Appellants.

(ix) The Appellants submit that it is not the responsibility of the Service
receiver i.e. the Appellants to provide for any evidence or proof for such
condition. However, the Appellants submit that they are in possession of
Certificates from the GTA service providers duly declaring the non-availment
of cenvat credit from théhj. Under such scenario the Appellants are duly
entitled to avail the benefit of abatement by virtue of the Abatement
Notification No. 26/2012-ST. Reliance is placed upon the ratio as laid down
in  the  case of Commr. Of  Service  Tax, Ahmedabad
Versus Cadila Pharmaceuticals Ltd.,2012 (27) S.T.R. 127 (Guj.), wherein the
Hon'ble High court held that abatement of 75%of the gross amount on the
basis of the general decléif’ations filed by the respective Goods Transport
Agencies could not be denied. Therefore, the OIO denying the benefit of
abatement under Notification No. 26/2012-ST to the Appellants as no
evidence was placed for compliance of condition of non availment cenvat
credit by service provideri is unsustainable. In view of the above, if at all
service tax is payable, the demand would work out to Rs. 26,28,825/- in
place of Rs. 1,05,15,303/-.

(x) FExtended period of limitation is not invocable:- The Appellants
submit that they were and are under bonafide belief in view of the
submissions made above, that the crude oil of edible grade so imported are
for edible purposes and would get the benefit of exemption as has been
provided in the Circular 29/97-Cus and the decisions referred supra. Also the
Appellants strongly rely that nowhere in the amended Notification No.
3/2013-ST dated 1.03.2013 there is any specification as to refined or
unrefined oil. Further the Appellants have been allowed import of said crude
oil of edible grade in bulk on verification and proper examination after
passing bills of entry bearing correct and proper description of such goods.
Thus, there was no wilfut: suppression with an intention to evade duty.
Without any deliberate intéhtion to withhold/ suppress information from the
Department, invocation of the extended period of limitation cannot be
justified. In the presentbcase, the Appellants have not committed any
positive act to suppress information from the Department with the intent to

evade payment of service tax.

= {xi) Issue involves bona fide interpretation of law: It is submitted that,
~as demonstrated above, the present issue involves interpretation of complex

4
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legal provisions. Therefore, imposition of penalty is not warranted in the
present case.

(xii) Interest is not chargeable and penalties under Sections 77 & 78 of
Finance Act, 1994 are not imposable:- The OIO has confirmed interest
under section 75 of the Finance Act, 1994 on the service tax allegedly not
paid by the Appellants and has also upheld penalties on the Appellants under
Sections 77 and 78 of the Finance Act, 1994.

Since no tax is recoverable, as stated in the foregoing paragraphs, the
question of recovery of interest does not arise. Therefore, the O0IO
confirming demand of interest is liable to be set aside.

(xiii) It is submitted that Section 77 of the Finance Act, 1994 provides
for penalty for contravention of rules and provisions of the Finance Act,
1994. The Rules and Provisions of the Act require the appellants to itself
assess its liability and file the returns accordingly in the prescribed form and
within the prescribed time period with the Department. It is submitted
that for imposing penalty, there should be an intention to evade payment of
tax, or there should be suppression or concealment. The penal provisions
are only a tool to safeguard against contravention of the rules. The
Appellants had no intention to evade payment of service tax as mentioned in
the grounds above. Therefore, no penalty is imposable on the appellants. It
is submitted that penalty under Section 78 of the Finance Act, 1994 can be
imposed only for reasons identical to those required for invoking extended
period of limitation. As discussed under the earlier ground, the appellants
have never suppressed any fact with an intention to evade payment of
service tax. Therefore, penalty under Section 78 of the Act cannot be
imposed.

(xiv) Section 80 of the Finance Act, 1994 is in favour of the Appellants. :-
Section 80 of the Act, as it existed during the period in dispute provides that
no penalty shall be imposed on the assessee for any failure referred to in
Sections, 77 or 78 of the Finance Act, 1994 if the assessee proves that there
was reasonable cause for the said failure. Thus, the Finance Act, 1994
statutorily provides for waiver of penalty. In the present case, there was a
bonaﬁde belief on part of the Appellants that the impugned activities were
not subject to service tax, based on the detailed grounds given above.
Therefore, there was reasonable cause for failure, if any, on part of the
Appellants to pay service tax and to file service tax return. Hence, in terms
of Section 80 of the Finance Act,1994 penalties cannot be imposed under
Sections 77 and 78 of the Finance Act, 1994.

(xv) The Appellant has quoted several citations in support of their claim.
And lastly, the Appellant has prayed that the Hon'ble Commissioner
(Appeals) may be pleased to -
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(8) Set aside the Order-in-Original No. 24/]C/2016dated
30.11.2016 passed by the Ld. Joint Commissioner, Central
Excise & Service Tax, Ghandhidham and allow the appeal
in full with- consequential relief to the Appellants;

(b) Set aside the Service Tax demand of Rs. 1,05,15,303/-,
interest and penalty under Sections 77 and 78 of the
Finance Act, 1994 confirmed against the Appellants;

© Set aside the Order-in-Original No. 25/1C/2016dated
30.11.2016 passed by the Ld. Joint Commissioner, Central
Excise &'§Service Tax, Ghandhidham and allow the appeal
in full witﬁ consequential relief to the Appellants;

(d) Set aside the Service Tax demand of Rs. 73,42,373/-,
interest “and penalty under Sections 76 and 77 of the
Finance ‘Act, 1994 confirmed against the Appellants;

(e) Grant a personal hearing; and

(fy  Pass such other order or orders as may be deemed fit and
proper in,the facts and circumstances of the case.

5, Personal hearing in'-t;he matter was held on 10.05.2018 in both cases,
which was attended by Shri Jigar Shah Consultant of the appellant. He
appeared and reiterated the point taken in their grounds of appeal.

6. In pursuance to BQérd’s Notification No. 26/2017-C.Ex.(NT) dated
17.10.217 read with Boa?d’s Order No. 05/2017-ST dated 16.11.2017, I,
Sunil Kumar Singh, Comﬁ_issioner of CGST & Central Excise, Gandhinagar
have been appointed as ":'Appellate Authority for the purpose of passing
orders in respect of appeals filed under Section 35 of Central Excise Act,
1944 and Section 85 of the Finance Act, 1994. Hence, in view thereof, I
take this appeal for decision.

7. I have carefully gone through the impugned order passed by
adjudicating authority, the submission made by the appellant in the appeal
memorandum as well as bylzthe consultant at the time of personal hearing. 1
find that I have two main issues to be decided in the present appeals (i)
as to whether the Apﬁe'ljlvant was entitled to avail exemption under
Notification No. 03/2013-ST dated 01.03.2013 and hence not liable for
payment of service tax under Goods Transport Agency for transport of their
raw material i.e., crude oils by road? (ii) and whether or not the benefit of
abatement under notification No. 26/2012-ST dated 20.06.2012 was
available to the Appellant and (iii} whether they are liable for penalty under
the provisions of the Finance Act,1994 or not ?.
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8. Now, I come to the issue NO. 1. I find that that the Appellant has
received services from the Goods Transport Agency for transportation of
goods viz., ‘Crude Palm Qil’, ‘Crude Sovabean O?‘H’U’M‘Crude Repressed Qil’ etc.
from port to their factory premises and has not paid service tax under
reverse charge mechanism claiming benefit of exemption Notification No.
25/2012-ST dated 20.06.2012 as amended vide notification No. 03/2013
dated 01.03.2013. I find that there is exemption from payment service tax
to goods transport agency for transport of “edible oil” as per above said
Mega exemption notification. The relevant provisions of the above said
notification is reproduced below.

Notification No. 25/ 2012-ST, dated 20-6-2012

As per Entry No. 21 of the Notification No. 25/2012-ST dated 20-6-
2012, following services provided by a Goods Transport Agency by
way of transportation of goods would be exempt-

(a) fruits, vegetables, eggs, milk, food grains or pulses in a goods
' carriage;

(b) goods where gross amount charged for the transportation of
goods on a consignment transported in a single goods carriage
does not exceed one thousand five hundred rupees; or

(c) goods, where gross amount charged for transportation of all such
goods for a single consignee in the goods carriage does not
exceed rupees seven hundred fifty.

Notification No. 03/2013-S.T. dated 01.03.2013

Further amendments were made in Notification No. 25/2012-S.7.
-dated 20.06.2012, vide Ngtification No. 03/2013-S.7T. dated
01.03.2013, and following entry is substituted, in respect with
services provided by a GTA by way of transportation in a goods
carriage of:-

(a) agricultural produce;

(b) goods, where gross amount charged for the transportation of
goods on a consignment transported in a single carriage does not
exceed one thousand five hundred rupees;

(c) goods, where gross amount charged for transportation of all such
goods for a single consignee does not exceed rupees severn
hundred fifty; '

(d) foodstuff including flours, tea, coffee, jaggery, sugar, milk
products, salt and edible oil, ( em}.g/yasis supplied) excluding
alcoholic beverages,
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(e) chemical fertilizer and oilcakes;

(f) newspaper or magazines registered with the Registrar of
Newspapers;

(g) relief materials meant for victims of natural or man-made
disasters, calamities, accidents or mishap; or

(h)  defence or military equipments;”

9. As per the above notification, it is observed that exemption from
payment of service tax is available for transportation in a goods carriage of
adibie oil. I have gone through the definition of edible oil. The Appellant has
contended that benefit of above exempted notification is available to them
as they are importing crude oil of edible grade, the said goods have been
cleared by the Customs authorities and they have transported it from port to
factory.

I have gone through-the definition of “Edible Qil” mentioned in “The
Pulses, Edible oilseed and Edible oils (Storage & Control) Order 1977”. As
per the clause 2(g) of the above order the “Edible Oil” is defined as under:-

Clause 2(g) “Edible Oils” means any oil used for cooking for human
consumption and includes hydrogenated vegetable oils.

Further, I have also perused the order “Edible oils Packaging (Regulation)
order, 1998” issued under:_EssentiaI Commodities Act by the Ministry of Food
and Consumer Affairs (Depértment of Sugar and Edible oils) vide Notification
G.S.R. 584(E) dated, 17.09.1998, wherein the term edible oil is defined as
vegetable oils and fats and inciudes any margarine, vanaspati,
bakery shorting and fat spread as specified in the Prevention of Food
Adulteration Act, 1954 and rules made there under for human
consumption.

10. The contention of the Appellant that since the Edible oil Packaging
(Regulation) orders have been repealed and were no longer existed since
5.08.2011, the basis of the definition of edible oil mentioned in the said
notice cannot be used, "'is not acceptable. The main issue is that the
Appellant has received services from Goods Transport Agency for
transportation of imported goods viz. Crude Palm Qil, Crude Sunflower Oil,
Crude Soyabean Oil Crude, Rapeseed oil etc. from port to the factory
premises. Although all these imported goods are of “edible grade oil”, the
same cannot be considered as “edible oil”. I do not agree with the
contention of the Appellant that the necessary condition “fit for human
consumption” is stipulated .only for complying with the main intention of
FSSA(Food Safety and Standards Act, 2006) and FSSR (Food Safety and
Standards(Food Produce Standards and Food Additives) Regulation, 2011).
The fuifillment of condition “fit for human consumption” is a criterion to
differentiate between the usage of such edible oil or vegetable oil i.e.
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whether the usage of the same is for edible purposes or industrial purposes.
I have carefully gone through the definitions.of “edible oil” mentioned in
“The Pulses, Edible oilsead and Edible oils (Storage & Control) Order 1977"
and “Edible oils Packaging (Regulation) ordei‘r 1998”. I find that in both
definition, “fit for human consumption” is mandatory to consider the oil as
“edible oil”. :

11. There is no definition of “Edible Qil” in FSSA, however, as per the
definitions of “edible oil” as per “The Pulses, Edible oilseed and Edible oils
(Storage & Control) Order 1977” and “Edible oils Packaging (Regulation)
order, 1998” edible oil includes “vegetable oil”. T have gone through
following definitions mentioned in Food Safety”and Standard (Food Products
Standards and Food Additives) Regulation, 2011.

"Vegetable oils” means oils produced from oilcakes or oilseeds or
ofl-bearing materials of plant origin and containing glycerides

"Vegetable oil product” means any product obtained for edibie
purposes by subjecting one or more edible oils to any or a combination of
any of the processes or operations, namely, refining, blending,
hydrogenation or interesterification and winterization (process by which
edible fats and oils are fractioned through cooling), and includes any other
process which may be notified by the Central Government in the official
Gazette,

In view of the above, I find that edible oil / vegetable oil are used for
edible purpose directly or to be used to produce any product for edible
purpose, means the same can be used for human consumption and fit for
human consumption. However, the product “ Crude Palm Oil” “Crude
Sunflower Oil”, “"Crude Soyabean Oil” and “Crude, Rapeseed oil” having
edible grade cannot be considered as “edible 0il” because the same can not
be used for human consumption directly or fit for human consumption. The
“"Crude oil” and “edible oil” are different commodities. I find that Appellant
had himself given various manufacturing process of edible oil. On going
through the said process, it is established that crude oil undergoes various
processes and only after going through all the processes the crude oil
become edible oil fit for human consumption. I observe that edible grade
crude oil means crude oil which can be processed for making them edible
and fit for human consumption. I also find that the Appellant has wrongly
relied upon Board’s Circular No. 29/97-Cus dated 31.07.1997. The above
said circular is for Customs are not applicable in present case of Service tax.

12. Moreover, on plain reading of exemption notification No. _03/2013-
S.T. dated 01.03.2013, following items /s}substituted, in respect with
services provided by a GTA by way of transportation in a goods carriage of:-
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“foodstuff including flours, tea, coffee, jaggery, sugar, milk products, salt
and edible oil, ( emphasis supplied) excluding alcoholic beverages”

All above items are fit for human consumption, so purpose of given
exemption only to items, which are fit for human consumption. In the said
notification, no "“Crude Bil” s included, which are not fit for human
consumption. In view of the above, I hold that the crude oil of edible
grade imported by the Appellant cannot be considered as ‘edible oil’ and
hence, the benefit of Notification No. 25/2012-ST dated 20.06.2012 as
amended vide Notification No. 03/2013 dated 01.03.2013 is not available to
the Appellant. I therefore, uphold the confirmation of the service tax liability
made by the Adjudicating Authority.

13. So far as the plea with regard to claim of abatement as per Notification
No. 26/2012-ST dated 20.06.2012 and the amount of service tax works out
to Rs. 26,28,825/- in place of Rs. 1,05,15,303/- is concerned, I reproduce
relevant portion of the Notification No. 26/2012-ST dated 20.06.2012.

Notification No. 26/2012- Service Tax dated 20.06.2012

G.S.R..... (E). - In exercise of the powers conferred by sub-section (1) of
section 93 of the Finance Act, 1994 (32 of 1994) (hereinafter referred to as
the said Act), and in supersession of notification number 13/2012- Service
Tax, dated the 17" March, 2012, published in the Gazette of India,
Extraordinary, Part II, Section 3, Sub-section (i) vide number G.S.R. 211
(E), dated the 17" March, 2012, the Central Government, being satisfied
that it is necessary in the puplic interest so to do, hereby exempts the
taxable service of the description specified in column (2) of the Table below,
from so much of the service tax leviable thereon under section 668 of the
said Act, as is in excess of the service tax calculated on a value which is
equivalent to a percentage specified in the corresponding entry in column
(3) of the said Table, of the amount charged by such service provider for
providing the said taxable service, unless specified otherwise, subject to the
relevant conditions specified in the corresponding entry in column (4) of the
said Table, namely, -

Table
- 8, Description of taxable | Percentage Conditions
No. service
7 | Services of goods transport 25 CENVAT credit on inputs,
agency in relation to capital goods and input
transportation of goods. services, used for providing

the taxable service, has not
been taken under the
provisions of the CENVAT
Credit Rules, 2004.
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On going through the provisions of the said notification, 1 find that the
benefit of abatement is available subject to th;fc__?c_;ondition that CENVAT credit
on inputs, capital goods and input services, :u.s’éd for providing the taxable
service, has not been taken by the service iprovider under the provisions
of the CENVAT Credit Rules, 2004. The Adjudicating Authority has held that
the appellant has not placed any evidence to suggest that their service
providers (transporters) had not availed CENVAT credit on inputs, capitai
goods and input services, used for providing the taxable service anc
therefore, they has denied benefit of abaf_t'ement under notification No.
26/2012-ST dated 20.06.2012.

14. In this regard, the Appellant has submitted that it is not the
responsibility of the Service receiver i.e. the Appellant to provide for any
evidence or proof for such condition. However, the Appellants has submitted
Certificates  from the GTA service providers duly declaring the non-
availment of cenvat credit from them. I have gone through the certificates cf
GTAs submitted by the Appellants. I observe that the GTAs have certified
that they have not availed any Cenvat credit in respect of subject
transportation service. If the GTAs have not availed Cenvat Credit, under
such scenario the Appellant is duly entitled to the benefit of abatement by
virtue of the Abatement Notification No0.26/2012-ST. I hold that the
substantive rights of the Appellant to avail benefit of abatement can not be
denied without verifying such certificates of GTAs produced by the Appellant.
Therefore, I hold that the OIO denying the benefit of abatement under
Notification No. 26/2012-ST to the Appellant as no evidence was placed for
compliance of condition of non availment cenvat credit by service provider is
become unsustainable without concluding the status of Cenvat Credit
availment by Service Provider.

15. As regards contention of the Appellant that extended period of
limitation is not invocable and plea with regard to no imposition of penalty is
concerned, I find that extended pericd was rightly invoked and penaities
were imposed after recording proper reasons. ‘Also as regards, demand of
interest under Section 75 of the Act, I hold that the interest was rightly
demanded as law as it stands clearly states that delayed payment of service
tax attracts interest.

16. In view of the above discussion, I hold that:-

(i) the crude oil of edible grade imported by the Appellant cannot be
treated as ‘edible oil’ and hence, the benefit of Notification No. 25/2012-5T
dated 20.06.2012 as amended vide Notification No. 03/2013 dated
01.03..2013 is not available to the Appellant. I hold that the Adjudicating
Authority have rightly denied the benefit of exemption under Notification
No. 03/2013-ST dated 01.03.2013 to the Appellant for transport of crude
oils.
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{ii) as regards the benefit of abatement under notification No. 26/2012-
ST dated 20.06.2012 , 1 hold that since the claim of the Appellant that GTAs
have not availed Cenvat Credit is required to be verified, this matter is
remanded back to the Adjudicating Authority. The certificates of GTAs,
certifying that they have not availed cenvat credit are required to be
verified. The appellant is required to produce all the necessary documents /
evidences for non availment of Cenvat Credit by GTAs before the
Adjudicating Authority and the Adjudicating Authority shall determine the
issue a fresh after following principles of natural justice. This would lead to
re-determination of duty, interest and penalty imposed to this extent.

i &

LY. The appeals filed by the Appellant stands disposed off in above
terms. ‘
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