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Date of Order: “ Date of 1ssue: 16.07.2018

FHN AW, 30gFT (3rer), TSTHT SaNT A /
Passed by Shn Kumar Santosh, Commissioner {Appeals), Raikot
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Arising out of above mentioned OlO issued by Additional/JonyDeputy/Assiztant Commissioner, Central Excise / Service Tax,
Rajot / Jamnagar / Gandhidham

FASFAT & WAy &1 A% Ud 947 /Name & Address of the Appellant & Responder: -
M/s. GPT Steel Industries Ltd., Plot No. 301, GIDT Phease- i
Kutch - 370 240.

. Mithirohar,Gandh
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Any person aggrieved by this Order-in-Appeal rnay e an anpeal 1o the appropriaie authority in the following way
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Appeal to Customs, Excise & Service Tax Appellate Tribunai under Section 358 of CEA, 1944 / Under Sectiori 86 of the
Finance Act, 1994 an appeal lies to:-
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The specxal bench of Customs, Excise & Service Tax Appelaie Tripunati o/ West Block No. 2, RK. Puram, New D=l all
matters relating to classification and valuation.
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To the West regional bench of Customs. Excide & Service Tax Appellate Tribunal (CESTAT) at. 2™ Floor, Bhaumeli Showan
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned In para- 1{8) above
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Th2 appeal to the Appellate Tribunal shall “be filed in quadruplicate n form EA-3 7 as prescribed under Rule § of Cental
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by & iee of Rs.
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demandlinterest/penalty/refund 1s upto & Lac., 5 Lac to 50 Lac and
above 50 Lac respeclively in the form of crossed bank drak in favour of Asst. Registrar of branch of any nominated pubtic
sector bank of the place where the bench of any nominatec pubiic sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accomsanied by 2 {ze of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act. 1994, o the Appellate Tribunal Shalt be iiles n
quadruplicate in Form S.T.5 as prescribed under Rute 9(1} of the Service Tax Rules, 1994, and Shall be accompamies by a
copy of the order appealed against (one of which shall be cerl:ﬁod copy) and should be accompanied by a fees of Rs
1000/- where the amount of service tax & interest demanded & penalty icvied of Rs. 5 Lakhs or less. Rs.5000/- vihere the
arnount of service tax & interest demanded & penalty lewed 15 more Hhan five lakhs but nov exceeding Rs. Fifiy wakis.
R5.10,000/- where the amount of service tax & interest demanded & penslty levied 1s more than fifty Lakie rupees. m ihe
form of crossed bank draft in favour of the Assistant Reqistrar of the banch of nominated Public Sector 2ank of e place
where the bench of Tribunal is situated. / Application made for grent of siay shall be accompanied by & tee 0 R35.508/-
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Appeal No: V2/167 to 178/GDM/2017

::ORDER IN APPEAL ::

M/s. GPT Steel Industries Ltd Plot No. 301, GIDC, Phase-ll,
Mithirohar, Gandhidham (Kutch) (hereinafter referred to as "the appellant”) filed
the appeals against Order-In-Original No. 05/JC12017-18 dated 28.05.2017
(hereinafter referred to as “"the impugned order - 1”) and Order-in-Original No.
06/0C/2017-18 dated 28.05.2017 (hereinafier referred to as "the impugned order -
2" and both collectively referred to as “the impugned orders”), passed by the Joint
Cormissioner, Central Excise and Service Tax, Gandhidham (Kutch) (hereinefter

referred to as “the lower adjudicating authority”). The details of appeals are as

under : -
S | Date of issue | Disputed Arnount
r. Appeal No. | Period involved of SCN of Credit

No. ? Rs.

01. | V2/167/GDM /2017 | June, 2007 & 26.06.2012 92,47,736/-
July,2007 (Reversed)

02 | Vv2/178/GDM/2017 . 17.06.2007 to 06.07.2012 61,27,354/-
+ 28.02.2005 (Not reversed)

2. The brief facts of the case in respect of the impugned order — 1 are that the

during audit of records of the appellant by CERA it was noticed that they had
cleared 6796.49 MTs of imported goods as such during June, 2007 to July, 2007
by issuing invoice and payment of Basic Excise Duty (CVD), Education Cess and
Secondary and Higher Secondary Education Cess, however, did not pay Cenvat
Credit taken in respect of Additional Excise Duty (SAD) which was allegedly
required as per Rule 3(5) of Cenvat Credit Rules, 2004 (hereinafter referred to as
"the Rules"). Show Cause Notice No. V.72/AR-GDM/Commir./142/2012 dated
26.06.2012 was issued to the appellant which was adjudicating by the lower
adjudicating authority by confirming demand of Cenvat credit of Rs. 92,47,736/-
under Rule 14 of the Rules read with Sexction 11A(4)/proviso to Section 11A(1) of
the Central Excise Act, 1944 (hereinafter referred fo as "the Act"), ordering
recovery of interest under Rule 14 of the Rules read with Section 11AA/11BB of
the Act and imposing penalty of Rs. 92,47 736/- under Rule 15 of Rules read with
Section 11AC of the Act.

2.1 The facts of the case in respect of the impugned order — 2 are that the
during the Audit of records of the appellant it was noticed that they had cleared
109.612 MTs of imported goods, that is, HRPO Coils, as such from 17.06.2007 to
28.02.2008 without reversing Cenvat Credit which was allegedly required as per
Rule 3(5) of Cenvat Credit Rules, 2004 (hereinafter referred to as "the Rules").
Show Cause Notice No. V.72/AR-GDM/Commr./153/2012 dated 06.07.2012 was
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issued to the appellant which was adjudicating by the lower adjudicating authority
by confirming demand of Cenvat credit of Rs. 61,27,354/- under Rule 14 of the
Rules read with Section 11A(4) / proviso to Secticn 11A(1) of the Central Excise
Act, 1944 (hereinafter referred to as "the Act"), crdering recovery of interest under
Ruiz 14 of the Rules read with Section 11AA / 11BB of the Act and imposing
penalty of Rs. 61.27,354/- under Rule 15 of Rules read with Section 11AC of the
Act.

3 impugned Order — 1 . Aggrieved with the impugned order, the appellant
preferred appeal, inter alia, contending in respect of the impugned order — 1 that
demand of Cenvat credit (in respect of special additional duty) for the period June,
2007 and July, 2007 is time barred as they have were filing periodical returns
regularly; that the appellant was under bonafide belief that they were required
reverse credit taken in respect of additional duty of customs, education cess and
secondary and higher secondary education cess at the time removal of goods as
such and not required to reverse credit of special additional duty of customs and
therefore extended period of limitation cannot be invoked; that show cause notice
is time barred and therefore, demanding interest and imposition of penalty is liable
to be set aside; that the appellant were having sufficient balance of credit in the
Cenvat credit account and credit was reversed even before show cause notice and

therefore, demand of interest and imposition of panalty are not sustainable.

3.1 Impugned Order — 2 : Aggrieved with the impugned order, the appellant
preferred appeal, inter alia, contending in respect of the impugned order — 1 that
demand of Cenvat credit for the period June, 2007 to February, 2008 is time
barred as they have were regularly filing periodical returns; that the Show Cause
Notice alleges non-reversal of credit on 168.612 MT is Rs. 6,68,670/-, that show
cause notice is time barred and therefore, demanding interest and imposition of
peralty is liable to be set aside; that the appellant were having sufficient balance
of credit in Cenvat credit account and credit was reversed even before show

cause notice and therefore, demand of interest and imposition of penalty are not

sustainable. \Q S
\ N L

\

4. Personal hearing in the matter was attended to by Shri Vikas Mehta,
Consultant who reiterated the grounds of appeals and submitied that they do not
want to add any thing further. Personai hearing notice was sent to the Department,

however, no one appeared.
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fppeal No* Y/2/167 to 178/GDM/2017

Findings:
5. | have carefully gone through the facts of the case, the impugned orders,

grounds of appeals and oral and written submissions made by both the appellant.
The issues to be decided in the present appeals are -
(i) whether the impugned orders confirming demand of Cenvat credit on the
imported goods cleared as such under Rule 14 of the Rules read with
Section 11A(4) / proviso to Section 11A(1) of the Central Excise Act, 1944
along with interest, is proper or not: and
(i) whether penalty equal to non - reversed Cenvat credit is imposable under

Rule 15 of Rules read with Section 11AC of the Act or not.

6. | find that the appellant is not contesting confirmation of demands on merits
but contended that the demands are time barred as they were regularly filing
statutory periodical returns and therefore, proceedings are required to be set aside.
| find that simpliciter by filing periodical returns the appellant cannot shift buck to
the Department contending that they have disclosed their acts. Filing periodical
returns should not be considered panacea to every evils/ills or atonement for all
sorts of acts. It was incumbent upon the appeilant to have explained along with
facts, figures, documents and justification as to how mere filing of the periodical
returns, the department was made aware of exact details of clearances of goods
‘as such’ and its gquantification of reversal of credit. The appellant had not
submitted any details or documents in respect of goods cleared ‘as such’ {o the
Department and unless the officers verified the documents and co-related and
cross-tallied credit amounts by going through the records in detail the violation
could not have been detected by the CERA/Audit. Also, .quite importantly, | find in
case of the impugned order-1 the lower adjudicating au’thbrity has held at Para 19
that the appellant agreeing to audil objection has voluntarily reversed Rs.
92 47,736/- against their liability of Additional Excise duty (SAD) without any
protest. The lower adjudicating authority has also appropriated Cenvat credit of Rs.
92,47,736/- voluntarily paid by the appellant and therefore, the appellant cannot
somersault and now again start contesting the amount reversed during audit of

their own volition. 0

6.1 in case of the impugned order — 2, they have not reversed Cenvat credit on
109.612 MT of the imported goods cleared as such. The appellant was required o
reverse Cenvat credit of Rs. 61,27,354/- in respect of the confirmed demand which
they have not paid or reversed. The appellant, in respect of the impugned order -2
has also raised contention of time — bar of demand as they had filed periodical
returns. Here, | would like to replicate findings in respect of the impugned order -1
and further add that the contention of time bar of demand is also not sustainable.
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as even after pointing out of lacunae the appellant had not bothered to reverse the
Cerwvat credit as held by the lower adjudicating authority at Para 28.2 as “28.2
......... | find that the act of noticee was not bonafide because the noticee had not
reversed the Cenvat credit of Rs. 61,27, 354/- even after the objection raised by the
aucit. Had it not been pointed out by the Audit, the fact of non-reversal of the
Cenvat credit would have gone unnoticed. Thus, it proves that the intention of the

noticee is malafide and hence, penalty becomes integral part. .....”

6.2 During the course of personal hearing too, the appellant has not submitted
any documents or any further submissions to suppart their claim or contentions on

time: bar or quantification of demand or any other pleas.

6.3 | find that the appellant has failed to reverse appropriate Cenvat credit on
the imported goods cleared ‘as such’ for the extended period from June, 2007 to
February, 2008 on multiple clearance transactions. Two demand notices have also
been issued consequently leading to passing of the impugned orders confirming
demands along with interest and imposition of penalty under Rule 15 of Rules read
witht Section 11AC of the Act. | therefore, find that imposition of penalty is legal

anc proper and is required to be upheld.

7. in view of above, | uphold the impugned orders and reject both the appeals.

7.1, eIt g gor g Fhat w1 e suded alis @ @ s
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7.1 The appeals filed by the appellants are disposed off in above terms.
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By R.P.A.D.
To,

M/s. GPT Steel Industries Ltd.
Ploi No. 301, GIDC, Phase-ll,
Mithirohar,

Gandhidham (Kuich).

Cony for kind information and necessary action to:

1) The Chief Commissioner, CGST & CX, Ahmedabad Zone for his kind
information.
2} The Commissioner, CGST & CX, Gandhidham, Kutch Commissionerate.

j{ Guard File.
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