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5ai 3ffsr(3T'tler) eat18tr #t, e1rt -i(E,i ,itl  * aear tiflea0 / te1ta,rur nsr8 itftsr  Zttt *i'*'di II 
Any person aggrieved by this Order-in-Appeal may file an appea1 to the appropriate authority in the following way. 

Tl,ii at ,lar ,-aio reat v ei#,r 3rrftt4tar n1fani'i t fr 3leftsr, wrzr ,-vic treat 3rft)l9farsr .1944 1 Bill 35B ; 
3frPtyry ticcl 3fItlThT, 1994 iaiee,,4t I! 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 I Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

61)4,(ei eeia,.1 tpre1rnr mft iei/l tf1rr trr, retal 3PIc.1 treat are oiet 3t41i1iT saimiifl1aaor 1 )frtlw aBa-, ia- -  
2, 39T. . T, T )Ttt, at T 'ttB stTV li 
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(A) 

(i) 

3q,j TBtIa- 1(a) a aelie a 3rtf1i(f l 3T1TaT tl't titt 3i4  thin treat, iBi 3raiC treat are thatiati 3nftsBii szrralijfl)uT 
(lnz) thh 'tlsrni 4thaai, , 1fle air, tiiB raiw wnth 31.eOieiC- too?F. elf 4  an1v / 
To the West regional bench of Customs. Excise & Service Tax Appellate Tribunal (CESTAT) at. 2" Floor, Bhaumali Bhawart, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in pare- 1(a) above 

(8) 

(iii) 3ltftsBar iiei.ai atIflT 3nfier a-rtrt e.  t  reana- tl,e (3naB) 11eeieh1, 2001, el 11e  6 fIt 3iirth/r )rn/r1rr 1e 
srdr wrx EA-3 elf ang an1nlf th at (ii ii-n siifttr I  i ator eot trw fIt ttTI, tlfll 5,-tiO Itiat t SIfT ,.ei.,i tht stint 
3lT riiCi staiti ,ra-i).e, atint 5 c'iia an a1 wnr, 5 eiiei ativ arT 50 ,*e e'iij Tat 3f5laiT 50 c*ia a'i.' F/f 8SI8T: 1,000/- 

 5,000!- SIT 3151ai1 10,000!- atr ffIa/ii'ir SISTi t41SI thf nTI eei.1 flfat'iftrr tI,'e ati stara-tar, e1lrt trfttfIar 
 *T tiltel fIt 1flii'i' lI-cR fIt ntng th 1Tl elf t1itSfT 8S fIt *Bt akr .,ii ),ailrt fl- cairn ¶ai ii.ii srt1v I 

eallrt iec SIT tTuTrTlar, fIat 3tT tTitai th .e 'eu/fir  SIfT tlfdf)it tatliBar i1twt"i elf tITSIT ¶aiir I SInraral 3nlf5r (e 3BfIi) fIt 
(?it' 3trfIa-srtl fIn trrnt 500/- erav wr 1l'IftftrT tJFSI SISIr 4't'ii f/farT I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Ra. 
1,000!- Rs5000/-, Rs.10,000I- where amount of duty demandlinterest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac 'and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

31'Mla .-eiei1t.e.tui fIr tTST8T 3rnflur, fl,-,-i 311ffIaial, 1994 elt mit 86(1) ti alu'ci/fr ai'a. ltaeaim'(l, 1994, fIt C1ea 9(1) el  
rarair S.T.-5 * SIlT 91BSI * elf SIT i"l'4f air ie' tliti 1i  3tTiI fIt ¶tee 3raftFr elf araB f, 3tTelf ';t1 stint *  

(351* * eat rafhf etiuf6Ttr kB 'eli/fe) 3/ft .iil * wsr * ate oat crIb fIr anar, re aie  elf aT ,..aii.s eli autar 3/iT nflCi JISIT 

titlir 5 c'iiu SIT ie SIuT, 5 c'ata 'nay ITt 50 cite attO tret 3TTra-T 50 cite arrant el 3tlttJIr /f tlf allttr: 1,000!- 'nat, 5,000/- 

arrath 3/StITl 10,000/- atr* ear l6ttfITh'r 3T51T steer thr e1 'nici u4i ffIafrrr 'ei, an snarynat, e.iE),i 3nmfIsBai .-aiaiIBe,tei *r atari el 
1I'nJI' t1tit fIt STIlT el )1l elF ttit.i'i' alir fIt fIat aiti 31* klTl1fT 5I'C iti )'ni .ai'1i 'eulv I 'nIQEImI 5i'rc eli SIrF1TST 

/fat 5 31118T*lilci aTrv6lsteltlir3 ieiTha,turelrarrtai hlir I 1ara15r3 t(1*31th)fItCIv 3ST-'TltIliSI 
500/- atiar SIT )lftur1'ttf treat 'cci 'itii 'la li 

The appeal under sub section (1) of Section 86 of the Finance Act. 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000!- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000I- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bencn of Tribunal is situated. I Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 



(C) 

(i) 

(v)  

(vi)  

(D) 

(i) ¶8yr 31 lrvr, 1994 r SIRT 86 r 3r-tRT38 (2) t (2/U lr 3k'. ( r4 3TI, emt )T'ecate(, 1994, flea 9(2) n 
9(2A) cjcj )13I13'Ift1f Mii S.T.-7 3if 3T1 fiST 31T5T, i5Rt iclit te'1, 3T5T 31it'rf (3Ttftt),  itPT 3c'lic, 5Fe5 
siu crlr 3Tr3r *1 cilrsrr ae s (aes 1 cm ct q311 y3ft vnfv) 3(1 3tTsmd ,qtt eiew 3t15reyr 315r61 amert, 
yqr st-I eim, 3cR(zr -mei1ui stt 35r*gae car mr isi (nr oi  31T1r r sil sit srrss ut ae  I I 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules. 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excisel Service Tax 
to file the appeal before the Appellate Tribunal. 

(ii) situlT 1lc', itl 3c4vt tine, t7  sieTsiT 3T411tIe1 cttft)TsUr (r#)  ir 3p:ftyfr ciac ut -(trr ac'ti  tr 3ditlaT3r 1944 sit 
smi 35cm 3TiTu'tts, 5* sit Gcv?14 3flit1e5T, 1994 tifiT €13 311P'I3T tIeTm Sit isT sit 'JT 3nitt1 n 3rtitet15r 
eif*mtvr si 3TW ea *tc4 1k-4eQl isT 31Tt is 10 giirtryr (10%), 5t BPT c ccer faiir , err 5*ai, sier ca ceei 
Iii(c1 , ist SitTlIleT fi 31W, 31 (is tT tI1Tr is 3ic1(cT titSiT (is cil ei  3rtl1 er tifit is 4'(l$ '1C si 3Tittzt5 nT €1tl 

ic'tiz, FTst5 cm )eiw is 3iTPr1 ";mTr f(m tV ttT1" si 113tWr 511i21el 
(i) tS111(is3TlTul€Twc 
(ii) sitT€1 'iJ1l sit l li'tcf Tlfit 
(ki) er€1'E cs-iF ¶eJ1lo,  is uitersi 6 * 3ttMTr itz 
- eer* er er is eTeneer t8Ts41Tr (is. 2) 3rI€nlisnrer 2014 is 3T si flt0 3P5*et ntTfltisTit is Wt81 titvTtTltfR4 

For an appeal to be filed before the CESTAT, undei Section 35F of the Central Excise Act, 1944 which is tilso made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions ot this Section shall not apply to the stay application and appeals pending before 
sn'j appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

snrr e,na,i sit q'uçfur  ,3IT8W 
Revision application to Government of India: 
is 31Tittt sir tteitfTul etfe,r -eI/lI%yr aiac'ft *, *rzr tiRint treer silitliterer, 1994 sir c.tm 35EE is wsrsr '414' is  

TlitTe, SI1T1't +41'btl, tMttisUT tllitlt5f Icd c-.earr, T1c1-d (€151151, vMt stt'er, bee ittr errt'sr, +i  erta, sritlisntit-ll000l, sir 
1isTlT ciei srtflvl  I 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Duilding, Parliament Street. New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

,ilia * (€1rsf€ e'bCkl is iJ1i st, cyi 1e,eie limit 51151 si limit 4'i4eti  si Sit 51F is 4Hiae is otue air fltlt 3wzr e,ismi err 
iris SISTt ai si imit sr 9(445-ta is dua, err (135*3  ersit si a argitur sniit is 'se-ei is due, limit erwtm sir 

¶*5* sisit it si cia is aislire is 54Cc) *1/ 
In case of any loss of goods, where the toss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of tee goods in a warehouse or in storage whether in a factory or in a 
warehouse 

is eiy  1IIt mç, siT tt si/f fits/fm ert 5* ;nrsi is fithat)rr si *r w- sicm qt 55* ai acer, lsit is Ism (l) is 
titrriseie  (ii rdTitI/ 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
lie manufacture of the goods which sre exported to any country or territory outside India. 

a,-qir, nrms err sneraier lies l€1er 51R7r is eiy.t, c)4a art Srtl51 aFIf elief liml'RT li4i PtT itl  I 
In case of goods exported outside India export to Nepal or 13hu1an, without payment of duty. 

3c'lir, is 3c41re4  11545 is 51FIcflC is fist 5* set,,aft Ifrtrrt m 3rfl1li5mr cm yei l€11ite cusietra* is aria zncm sir si 3/ft /f5* 
lath ttt 3/f51415 (3(clle{) *r,r,Fu i2la 3llitl6lerm (Sr. 2), 19913 sir smi 109 is r,okr flea *1 tiTitTe 315115 iaiei(Ii3 q' zr ujg 

tflf lies elm 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

3t3*ri 315*651 sir si tIfitsiT cmm imet EA-8 it, ai1 *1 II5*Rr 3c'4ir,d 11n4, (Smiler) ll4CI'trit, 2001, is 11ce 9 is 31315)51 l'.c , 
is sniittr is 41If'l"i ii 3 cm is 315*51 itt 3115* si(iY I 3443451 31tr,a is SITSS 5551 stiiter m 31*lsr sirittr sit 43 ttiiterr 41aI5T sit ,ei5* 

lahilvi tilir 'f i15ittsr 1,-sir, sic-is 3 literer, 1944 sf3 trgr 35-EE is cl$cl ¶ittt'tftSr 51445 sir staiiZt5lt is 1118W is tsit 11t TR-6 sit 'Slit 
e,esa ill .Ci)) SITfiVI / 
The above applicstion shall be made in duplicate in Form No. EA-8 as specified under Rule. 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the oidei sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 0(0 and Ordsr-ln.Appeal. it should also be accompanied by a copy of TR-6 Chatlan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

U 31185135 is tiisr 14s-ililka fit5*ist trelis5* 31511115*5* 511513 Te(flv I 
acne 4e,C cm aim 'sit sir asi( sires 1* es'l 200/- Fir SPiclia 9c-er ate tim cli cane ereer cm aim  it 5c51t €13 sit 

1511* 1000 -I err S1ttTt3r fi'41i ails I 
The revision applcation shall be accompanied by a fee cif Rs 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more then Rupees One Lac. 

ai% rr 311it1r it S))t 3i1it1fr 411 tnsrittr it 5* -sIe' el,,51 314351 is GIn h,(5141 411 S15lilt35. a'-tka 65T it flci ccii siufitsil (is titer is 
 sir sit f/faST q5* e,i4 it eec) is f/fm stetifitetfit 35*551111 raitftterrur 5* iris 3tTiT IT *si e,risi  si/f cm stit)aier f€1ci .ardr I I 
In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs 1 lakh fee of Re. 100/- for each. 

arattufntlfia neteae tIc--is 311131it5151, 1975, is 31.tc43t-1 is (ieee star sn/far cm i'pTer ste/far sir stilt 'is litiSlitir 6.50 'sqIf ist 
esirsiac rem ftuisrr 51511 ri)ei vtulvi / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

silent trsir, *5*ler a,-eir, itters cm ilei4'4 3tt13afrsi xsirnrrfltsirreT ('sic) 18181) GIcctec€1, 1982 it stfllm cit sneer rtstlitttsr tia') sir 
4'  SIc) ¶c)ji'l l  Slit sit teia 3tlislittl I2bel cull *1 / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

sevr 31*,-/fsi jG3'si/f sit Sf/fItS 411ita1 nec) it ift(a ferries,  GIi-,ia sIts e'/ficic 51111511* is GIe, si4taiislt lianrsitsr 8eeir, 
www.cbec.gov.in  sit 8W Cisc) it I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.irr 
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::ORDER IN APPEAL::  

The Commissioner, Central Excise & Service Tax, Gandhidharn 

(Kutch) (hereinafter referred to as the department") has filed present 

appeals against Orders-in-Original No. ST/i 25/2017-18 and ST/i 26/2017-

18 both dated 21.04.2017 (hereinafter referred to as "impugned orders') 

passed by the Assistant Commissioner, Service Tax Division, Gandhidham 

(Kutch) (hereinafter referred to as "lower adjudicating authority") in the case 

of M/s. Sardar Sarovar Narmada Nigam Limited, Block No. 12, 2d  floor, 

New Sachiwalaya Complex, Gandhinagar (hereinafter referred to as 

"respondent"). 

2. The brief facts of the case are that Respondent, a limited company 

wholly owned by the Government of Gujarat, constructing Canal, Dam etc. 

by giving contracts/agreements to various contractors, had filed refund 

claim under Section 101 of the Finance Act, 1994 (hereinafter referred to 

as "the Act), inserted vide Finance Act, 2016 on the ground that no 

Service Ta was required to be levied or collected during the period from 

01.07.2012 to 29.01.2014, in respect of taxable services provided to a 

government authority or a Board or any Body set up by the Central 

Government or State Government. The lower adjudicating authority 

sanctioned refund claims of Rs. 52,90,031/- and Rs. 63,71,014/-

respectively vide the impugned orders. 

3. Being aggrieved with the impugned orders, the department filed 

appeal, interalia, on the grounds as under: - 

(I) The lower adjudicating authority had not correctly observed the 

provisions of Section 101 of the Act, which provide special retrospective 

exemption in certain cases relating to the services provided to a 

government authority or a Board or any Body set up by the Central 

Government or State Government, The plain reading of Section 101 of the 

Act establishes that as per Section 101(2) of the Act. if any assessee has 

already paid service tax in respect of the said services provided during the 

period from 01.07.2012 to 29.01.2014, then it shall be entitled to refund of 

service tax paid on the said servtc:es in accordance with the law subject to 
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the satisfaction of unjust enrichment; that the prime object to insert this 

section was to grant retrospective e)cemption and to grant refund thereof so 

arising. Therefore, consequential refund, if any arises, can be granted only 

under Section 101 of the Act and not under Section 11B of the Central 

Excise Act, 1944 made applicable to service tax matters. Upon reading 

Section 101(1), Section 101(2) of the Act and Section 66B of the Act, it is 

noticed that the exemption is granted from levy and collection of service tax 

and if paid, for the consequent refund and provisions specify that refund 

shall be made of all such service tax which has been collected but which 

would not have been so collected had sub-section (1) been in force at all 

the material time. Therefore, the person who has charged and collected 

service tax under Section 66B of the Act is the person eligible for refund. 

The said provisions of refund to examine other provisions of law as well as 

principle of unjust enrichment which relates to sanction of the refund of 

service tax paid to the Government exchequer. The other provisions 

pertaining to cenvat credit so availed by the service provider on inputs/input 

services for providing exempted services and provisions of Rule 6 of the 

Cenvat Credit Rules, 2004 as well as the provisions of unjust enrichment. 

The objective is to protect the Government revenue and to restrict the 

assessee for wrong availment of double benefits i.e. one of obtaining 

refund and other is availment of cenvat credit for providing exempted 

services, which can only be possible when the assessee who actually paid 

service tax to Government exchequer come forward and present the refund 

claim justifying their refund entitlement and ask for refund fulfilling the 

conditions as stipulated for and if his claim is lawful, the refund would be 

granl:ed to the person, who has actually paid the said service tax. 

(ii) It has been contended that the law has equally imposed obligation 

upon service provider to charge and collect service tax from the service 

recipient and to pay the same to the Government exchequer and if service 

providers fails to pay service tax for the services provided by him, the 

department shall ask the service provider to pay the same and the service 

provider only faces the consequences of interest and penalty and not the 

service recipient and in such situation, it becomes immaterial as to whether 

service provider has actually charged and collected service tax from 

Page No. 4 of 10 
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service recipient or otherwise. The revenue can only be protected and 

checks framed under the Act and Rules can be examined, only if the 

person who has actually paid service tax be allowed to claim refund of 

service tax so paid. Therefore, the person who can seek refund of service 

tax must be the person, who made payment of service tax to the 

Government exchequer. 

(iii) The person who claims for refund of the tax, the same should have 

been shown/recorded as "Tax receivable", failing to which mean that tax 

has become part of cost and therefore, indirectly the incidence of tax has 

been passed on. In present case, no such aspect was appearing to have 

been verified. The lower adjudicating authority has not verified the aspect 

of non-availment of Cenvat Credit on common inputs by the service 

provider which ma otherwise he a non-compliance with the condition set 

out in Rule 6(2) of Cenvat Credit Rules, 2004, in absence of which the 

aspect of unjust enrichment may not be considered as complete otherwise. 

It appears from the Certificate of Chartered Accountant that the incidence 

of service tax is for the period from 01.07.2012 to 31.03.2016 whereas 

entitlement for refund is for service tax for the limited period of 01.07.2012 

to 29.01 .2014. The Chartered Accountant who has issued the Certificate 

dated 14.02.2017 is not an authorized auditor of the company records 

under IT Act and Certificate has been issued by him without checking all 

relevant documents of service provider and the Respondent and the 

certificate is apparently an opinion based on merely assumptions and this 

may not serve the very purpose of sl:rict compliance with the doctrine of 

unjust enrichment.
NJ 

(iv) It is contended that Respondent had reimbursed service tax after 

completion of FY 2012-13 and FY 2013-14 and service providers had paid 

service tax to Government exchequer in March/April, 2015. The impugned 

order does not specify as to when the value of said services provided to 

Respondent and payment of service tax made to Government account 

were reflected in periodical ST-3 rel:urns filed by service providers and in 

which returns the Respondent had declared about the same in their 

periodical ST-3 returns as regard to portion of service tax payable by them 

under reverse charge mechanism. 
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(v) Service providers had not at all charged service tax in the Bills raised 

by them during the material time hut had been claimed and collected after 

29.01.2014. Thus, for claiming refund of service tax when service providers 

were not entitled, there is no scope to stretch the scope of his entitlement 

of refund till raising claim by Respondent as reimbursement made by them 

to service providers. The lower adjudicating authority could have 

considered the claim itself as not sustainable on this ground. 

4. The respondent has submitted written submissions dated 4.6.2018 

stating that respondent is a Government Company wholly owned by 

Gujarat Government, which is mainly formed to undertake project of dam 

across the river Narmada, power house, irrigation work, etc; that 

respondent had availed Works Contract Service as defined under Section 

65B(44) read with Section 65(h) of the Act and reimbursed 50% of total 

service tax to service providers as pei Nofication No. 30/2012-ST dated 

20.6.2012; that respondent filed refund claims under Section 101 of the Act 

as per instructions contained in Para 1.1 of Chapter 9 of CBEC's Excise 

Manual of Supplementary Instructions, 2005; that lower adjudicating 

authority has sanctioned refund claims after verification of payment of 

service ta)( by the service providers as evident from Para 11 of the 

impugned orders; that doctrine of unjust enrichment is verified by the lower 

adjudicating authority by verifying service tax returns filed by the service 

providers during material time as evident from Paral8 of the impugned 

orders. 

4.1. Personal hearing in the matter was attended to by Ms. Labdhi Shah, 

Chartered Accountant who reiterated the findings of the lower adjudicating 

authority and submitted written submissions to say that the grounds of two 

appeals of department are not correct; that service providers M/s. 

K.K.Sorathia & M/s. Bhimji Veiji Sorathia have given certificate/declaration 

that Respondent can claim refund under Section 101 of the Act and 

service providers would not seek refund from Central Excise, Kutch; that 

on this disclaimer, Respondent are authorized to obtain refund. 
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Findincjs:  

5. I have carefully gone through the facts of the case, the impugned 

orders, grounds of appeals, written submissions as well as further 

submissions made by the Respondent and further submissions made by 

the Respondent. The issue to be decided in the present appeals is whether 

the impugned orders passed by the lower adjudicating authority sanctioning 

the refund under Section 101 of the Finance Act, 1994 is correct, legal & 

proper or not. 

6. I find that the Respondent is a Limited Company, wholly owned by 

the Government of Gujarat and engaged n execution of various projects 

like construction of Dams, Canal, etc. of the Government of Gujarat through 

contractors following open tendering process. It is a fact that they received 

the services of construction of canal provided by the contractors, namely, 

MIs. K.K. Sorathia & M/s. Bhimji Veiji Sorathia, during the period from 

01 .07.2012 to 29.01 .2014, who charged and collected service tax from the 

Respondent at the applicable rate. Consequently, the Central Government 

under Section 101 of the Act (inserted vide Section 156 of the Finance Act, 

2016) provided retrospective exemption from levy and collection of service 

tax for the services provided to an authority or a Board or any other body 

set up by an Act of Parliament or a State Legislature; or established by the 

Government, with ninety per cent or more participation by way of equity or 

control, to carry out any function entrusted to a municipality under Article 

243W of the Constitution, by way of construction, erection, commissioning, 

installation, completion, fitting out, repair, maintenance, renovation or 

alteration of canal, dam or other irrigation works. The respondent filed 

refund claims of Rs. 52,90,031/- and Rs. 63,71,014/- which were 

sanctioned by the lower adjudicating authority after examining the claims 

and satisfying himself about the correctness of the claim. For ready 

reference, I would like to reproduce Section 101 of the Finance Act, 1994 

(inserted by the Finance Act, 2016), which is as under: - 

Section 101 - Special provision for exemption in certain cases 
relating to construction of canal, dam, etc. — 
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(1) Notwithstanding__anythinq contained in section 66B, no  
service tax shall  be levied or cdTlëfed during the period  
commencing from the 'St  day of July, 2012 and ending with the 
29th day of January,  2014 (both days inclusive) in respect of 
taxable services provided to an authority or a board or any other 
body — 

set up by an Act of Parliament or a State Legislature; or 

established by the Government, 

with ninety per cent. or more participation by way of equity 
or control, to carry out any function entrusted to a municipality 
under article 243W of the Constitution, by way of construction, 
erection, commissioning, installation completion, fitting out, 
repair maintenance, renovation or ateration of canal, dam or 
other irrigation works. 

(2) RefLind shall be made of all such service tax which has been  
collected but which would riot Thave Tjeen so coflected had sub-
section (1Tbëin force a all materiallimes. 

(3) Notwithstanding anything contained in this Chapter, an 
application for the claim of refund of service tax shall be made 
within a period of six months from the date on which the Finance 
Bill, 2016 receives the assent of the President. 

(Emphasis supplied) 

(i)  

(ii)  

6.1 The department has contended th cosequential refund, if any 

arises, can be granted only under Section 101 of the Act and not under 

Section 11 B of the Central Excise Act, 1944 made applicable to service tax 

matters and that the person who has charged and collected service tax 

under Section 668 al the Act s the onl p:ron eligible for refund and no 

one else. I find that the contentions raised by the department are not 

correct as Section 101 of the Act did not prescribe the manner of 

presentation oi refund claim and also did not provide anywhere in the said 

Section that only the person who has hged and collected service tax 

under Section 66B of the Act is eligible for refund of service tax, It is settled 

position of law that the refund 01 Central Excise duty or Service Tax should 

be governed under the provisions o Sec:ion ii B ol the Central Excise Act, 

194 as these have been mace apphcabie to service tax by virtue of 

Section 83 of the Act and Section I1B(1) of the Central Excise Act, 1944 

stipulates that any person who borne the incicnce of duty/tax can claim for 

refund of the duty/tax. I so find thai Section 101 grants retrospective 

exemption to the specified services provicieo to an authority or a Board or 

any other body set up by an Act of Parliament or a Sl;ate Legislature; or 

established by the Government. It s a fact thai the serb ices provided during 
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the period when they were taxable, the service provider had charged and 

collected service tax from the service recipient i.e. the Respondent and 

service providers had deposited into the Government account in cash. 

Section 101(2) provides for refund of service tax paid from 01 .07.2012 to 

29.01 .2014 and there s no dpute in th case that the Respondent as 

service recipient has borne the burden of service tax. Hence, in my well-

considered view, the Respondent cannot be deprived of substantial benefit 

provided by the Government to them with retrospective effect and the 

arguments of the depanmeni. that the c0n3equentia1 refund arising out of 

insertion of Section 101 of the Act can be granted only under Section 101 

of the Act and not under Section 11B of the Central Excise Act, 1944 and 

person who has paid service tax to the Government exchequer is only the 

person eligible to cam refuna are iIlocai anc4 cannot be allowed to 

sustain. 

6.2 The department has further contended that the person who claims for 

refund of service tax should show these amounts as "Tax receivable" in 

their books of account and if not done so would mean that tax has become 

part of the cost and therefore, the incidence of tax should be considered to 

have been passed on; that the service providers had collected and 

deposited service tax only alter >piry of prd of retrospective exemption 

specified in Section 101 of the Act, find Ui the respondent being service 

receiver paid service tax to the service providers and the service providers 

had deposited it into Government account and there is no denial of this 

fact. It is also a tact that the Responck.n a wholy owned Gujarat 

Government Limited Company engaged n the execution of various projects 

of construction of Darns, Canals, etc. for and on behalf of the Government 

of Gujarat. It is also a fact that the service providers have provided Works 

Contract service to the respondent when serice tax was not exempted 

during the period from 01.07.2012 to 29.U1.2C14. The respondent has 

submitted specific letters oF service providers that the Respondent 

reimbursed service tax to them and they have no objecon, if the refund is 

claimed by the Respondent. The Respondent las also submitted 

certificates dated 15.11.2016 and dated 14.02.2017 of Shri Harish B. Pate!, 

Chartered Accountant that incidence of service tax eirribursed by the 
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Respondent to the service providers has been borne by the Respondent. 

The Respondent has clarified that they have not availed cenvat credit of 

service tax reimbursed to service providers and that they are not providing 

any services on which service tax is leviable. Hence, I find that Respondent 

has sufficiently established that they haVe borne the incidence of service 

tax and not passed on to any other persor. Therefore, the contentions 

made by the depactrnen n the present appeds ar& not tenable at all. 

9. In view of above factual and legal position, I do not find any reason to 

interfere with the impLigned order. Hence, I uphold the impugned orders 

and reject the appeals. 

. {-H1TRT ufl TF TFcfd iicdi 
9.1. The appeals filed by the departrnen stand disposed of in above 

terms. 

By Reqd. Post AD 
To, 

/ 

T.TT.TflLT 

i.ft) 

(J-Ik '1d1) 
flcFd (3{) 

(i) The Commissioner, 
CGST & Central Excise, 
Gandhidham (Kutch) 

(I) lcç 

cf5 dcqlc 
Tffft.ff4 (ct cc) 

(ii) M/s. Sardar Sarovar Narmada 
Nigam Limited, 
Block No. 12, 2nd  flooi 
New Sachiwalayi Complex, 
Gandhinagar 

(ii) '-IJ-IcI 
j9-.r 

, 

Copy fo information and necessar1ction 

1. The Chief Commissioner, CGST & Cent ixcise, Ahmedabad Zone, 
Ahmedabad for nd information please. 

2. The Assistant Commissioner, CGST & Cerai Excise, Urban Division, 
/Gandhtdharn (Kutch). 
. Guard File. 
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