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FHR Fa, 3mgFd (3rfew), Toie earr o /
@ Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

13) 3fioreRal & wfAGTEY &1 w8 Td Tar /Name & Address of the Appeflant & Respondent -
M/s. Sardar Sarovar Narmada Nigam Ltd. Block No. 12, 2nd FloorNew Sachivalay
Complex Gandhinagar- 382010-370 020

38 IR(3dE) A @afda Ff wafda feafafe ol § sogea oited / oRsr F g arda o w0 awar g1
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

(A) WAl geF  Fead 3oOE Yok vd AR JOg SARiUEeT F i sde, F Sc0g god dad 1944 A uwrt 35B ¥
serta ve Taa afofeer, 1994 # orr 86 ¥ siceia Pl oot &7 o wa ¥ 1
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-

0} Fatetor Feuiwe ¥ Fa-ud S AT @ OoF, I 3eTe o Ud dare e samnitemve f @y O, dwc s iE
2m$wa€ﬁ—ﬁraﬂﬁaﬁﬁaﬁvu
The specxal bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matiers relating to classification and valuation.

(i) udFa o= 1(a) # maw v ydE & ot dv @i ade @ qeE, FT 0% e 19 daeT AT SarRetor
@ (forede) i o e difdw, | e . SEA S HET R 3Coots H N S AR I

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

(iii) Frdreler =rfERer F gaer e SR F6 & T S0y sewe yow (3rie) Premaeh, 2001, & B 6 F sigda il e
I yUT EA-3 Y R WAt i gof PR AR ORU [ S99 @ ®0 § 9 UE wia ¥ O, SET 3euie Yo A ATz & AT
3 T I AN, U 5 I W 39 FA, 5 A FIC W 50 @I TIC F WA 50 @@ w9 #ma:%;ﬁamarmow-
TqA, 5,000 TX AT 10,000/~ FTTF F UG FA ged B U dene w1 WAURA o # aIae, sefd sddw
mm@aﬂm@f&n@r?mtﬁtﬁn#ﬂm#mmﬁmm#hmmmﬁm%mmmmm
Heifla g W ST, éaﬁmanm#g\maﬂ%vmmdﬁmmmﬁwmﬁamﬁ:m%|Rﬁm3né¥r(r€3nér)$
fﬁvan%mwé:msoo#wwﬁmﬁaawmmgmu

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

(8) e T & wa s 309, Rea 30, 1994 1 arg 86(1) & aeta daew Aerdh, 1994, F T 9(1) F dgd
Ul guT ST-5 & ax vt & $F o1 g3 v 39S Wy w3y F [ dfa & o @, 3ah ufa I d dava =
AR ® UF 9y qiOid gl @iiRv) 3R sAd ¥ s @ a0 v uid & @, S daE § A g f A iR swmy o
AT, AT 5 AT W IEN HA, 5 SI@ AT AT 50 SNE TUV F% M7 50 ORE I9¢ § HOE ¥ ar wman 1,000 99, 5,000/
mﬂamarmoom-mwﬁmﬁ?rm:ﬁ%qﬁrmﬁlﬁtﬁﬁaawwm T FOET TR £ A &
FERT ToReR & a1 U e o anfaes 87 & 3% canr ot Wwifed #F goe gan Rhar S TIRT | @6 v @ e,
aa,ﬁmsmﬁ@mmmwﬁﬁmmﬁmraﬁrmm%|Wm3ﬂa‘er(r€3nér)3:ﬁmmw§:m
500/- FUT = FE o S Fw@T g |/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.7.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs fupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bencn of Tribunal is situated. / Application made for grant of stay shali be accompanied by a fee of Rs.500/-.
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faca wftidwm, 1994 1 ury 86 &1 3u-umial (2) 03 (2A) ¥ HAR g & I Idw, YA FramEr, 1994, & G 9(2) v
9(2 )#mﬁtﬁﬂamST7nﬁme3¢rrmum SR 3eUE AoF WA IFT (i), FET wenE Yok
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 8 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeais) (one of which shall be a cerlified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Comnmissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.

AT o, FAL UG YoF O HaH IO qrivemer (§Fee) & Ui andet & Awd F Fdw s qoh wftfmr 1944 &
U1 35T ¥ e, St B Reha w1994 9w 83 F dadd daEw A oM e A S R 3W IRy F wia iy
wﬁm#wﬁnmﬁmmgwf@mmm%10ﬁmm(10%),ﬁmwwmé,mm G Fae FHAET

fAerfed &, &1 s fRan Ae, s R sW uRr ¥ AT oA B I arel e &9 TR gw w0E suv & e o 8
FTAW 3T YSH UE AR FdaAa wE BRe aw e # T afae §

D) T 11 & & e E
(ii) dade AT F & TG FAd AT
(iii) Heade AT PuAEd & Grom 6 & 3@ & @A

- Fet o7 F 3@ umn & wEue s (4 2) 3rrﬁm2014$mﬂﬁmmnmm¢mﬁamﬁa
BETHE WA vF HAIT Fr oA AG gy A
For an appeal to be filed before the CESTAT, undai Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 82 of the Finance tct, 1994, an appeai against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, -
Under Central Excise and Service Tax, "Duty Demanded” shall include :
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

R TER HT GoAeIor Jde :

Revision application to Government of India:

3 S dr qeere Ao efef@a awrer &, R soae_ues 3RREH, 1994 f1 URT 35EE F WA WdF & e 3raw
T, ORE WIHN, ANV HEeA SIS, Fed Hatery, Ues A0, W A, S A sew, wwe A9 aé‘h—oﬁﬂoom F
FrgT S a@nfga /

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-358 ibid:

R A F Bl FEE & A A, e qHae RAl Aol F B aReE @ #3% E F 9w § S o Rl I sRae @
e FElY oF $ER IE @ WY HER I Wme ¥ e, a1 Rl HER TE A A IR F A F TEEROT & R, R R ar
Mmmﬁm%w%mﬁm/

In case of any loss of goods where the loss occurs in transit from a factory to @ warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

aNd F T e g w8 A e W omw & R # sgea w7 ae W osll 1 R 3O 9% % oo () F
T #, S ARG F A R g an & &1 R & i g/

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any couriry or territory outside India.

o 3eure Yo F A fRT AT SRE & A, AWd W e w A Pt B g/
In case of goods exponed outside India export to Nepal or Bhutan, without payment of duty.

FRAfad 3cuie & Seued Yok & WA & fov o s ke 3@ HRTA vl gad R wEwrEl & ged A B g § e W@
mwraﬁm(ﬁa}&mﬁwyﬁﬁw (. 2), 1998@m109¢mﬁwﬁw§mﬁ@mmm ar g H
aifed fw e Fi

Credit of any duly allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance {No.2) Act, 1998.

ST T A & TR 99T FEw EA-8 #, S B S seme e (3die) e, 2001, F fraw 9§ st fafafese 8,
3H WY F @I F 3 A F i T IRl wiw | sones aﬁ”ﬁ?mmﬁ?raaﬁa%tﬁﬁﬁmwaﬁm
Bl mﬂammsmm 1944ﬁm351E$mﬁtﬁﬁHeWiﬁrm3ﬁm&‘q F @t | TR-6 &r ufer
AT HT ST AT /

The above application shali be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OO and Order-in-Appeal. it should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescrived under Section 35-EE of CEA, 1944, under Major Head of Account.

ANETOT e F A RefafEa Auia gow A serel & sl o )

FE! HoI THH UF A FI4 O7 3HE FA F A s 200/ i oA R ST R Al € WA UF O w99 § AT @ ar
w9 1000 -/ & HodW fRam ame |

The revision appfication shall be accompanied by a fee of Rs. 200/- where the amount invoived in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.

a’ﬁgysmrﬁﬁq%ﬂmmmmr%mm WA F AT YoF F AR, 35T & § PR o R gw o ¥
#e ge ol A o Y ¥ F94 F fow qnfeafy ATTFIFRIT HY mﬁﬂm?ﬁumaﬁ@&ﬂ’&aﬁﬁmﬁm%l/
In case, if the order covers various numbers of order- in Original, fee for each O.1.0. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunai or the one application to the Central Gowvt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/~ for each.

FUHANT ~AET ok HAWGAA, 1975, F A F AR AT IRY TF e Ry 7 9 W BuiRa 6.50 wd &
AT Yok fefre AT g iR

One copy of application or O.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act, 1975, as amended.

o Yo, FEAT 3cUE Ued U JAEX FUET ~aAfeeswr (@d @) Qaaed, 1982 & ot vd s wefeue et @
A A e A A N caw e Rea e R/

Attenuon is aiso invited to the rules covering these and olher related matters contained in the Customs, Excise and Service

Appellate Tribunal (Procedure) Rules, 1982.

=9 i MRl w® oafe afte e § et aomres, B i adeas geuet F Re, ydenf fseha deeee
www.cbec.gov.in F & FS & | /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer to the Departmental website www.cbec.gov.in
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Appeal No: V2/EA 2/12 & 13/GDM/2017

= ORDER IN APPEAL ::

The Commissioner, Central Excise & Service Tax, Gandhidham
(Kutch) (hereinafter referred to as “ the department”) has filed present
appeals against Orders-in-Original No. ST/125/2017-18 and ST/126/2017-
18 both dated 21.04.2017 (hereinafter referred to as “impugned orders’)
passed by the Assistant Commissioner, Service Tax Division, Gandhidham
(Kutch) (hereinafter referred to as “lower adjudicating authority”) in the case
of M/s. Sardar Sarovar Narmada Nigam Limited, Block No. 12, 2" floor,
New Sachiwalaya Complex, Gandhinagar (hereinafter referred to as

“respondent”).

2. The brief facts of the case are that Respondent, a limited company
wholly owned by the Government of Gujarat, constructing Canal, Dam etc.
by giving contracts/agreements to various contractors, had filed refund
claim under Section 101 of the Finance Act, 1994 (hereinafter referred to
as “the Act), inserted vide Finance Act, 2016 on the ground that no
Service Tax was required to be levied or collected during the period from
01.07.2012 to 29.01.2014, in respect of taxable services provided to a
government authority or a Board or any Body set up by the Central
Government or State Government. The lower adjudicating authority
sanctioned refund claims of Rs. 52,90,031/- and Rs. 63,71,014/-

respectively vide the impugned orders.

3. Being aggrieved with the impugned orders, the department filed

appeal, interalia, on the grounds as under: -

(i)  The lower adjudicating authority had not correctly observed the
provisions of Section 101 of the Act, which provide special retrospective
exemption in certain cases relating to the services provided to a
government authority or a Board or any Body set up by the Central
Government or State Government. The plain reading of Section 101 of the
Act establishes that as per Section 101(2) of the Act. if any assessee has
already paid service tax in respect of the said services provided during the
period from 01.07.2012 to 29.01.2014, then it shall be entitled to refund of

service tax paid on the said services in accordance with the law subject to
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the satisfaction of unjust enrichment; that the prime objecf to insert thié
section was to grant retrospective exemption and to grant refund thereof so
arising. Therefore, consequential refund, if any arises, can be granted only
under Section 101 of the Act and not under Section 11B of the Central
Excise Act, 1944 made applicable to service tax matters. Upon reading
Section 101(1), Section 101(2) of the Act and Section 66B of the Act, it is
noticed that the exemption is granted from levy and collection of service tax
and if paid, for the consequent refund and provisions specify that refund
shall be made of all such service tax which has been collected but which
would not have been so collected had sub-section (1) been in force at all
the material time. Therefore, the person who has charged and collected
service tax under Section 66B of the Act is the person eligible for refund.
The said provisions of refund to examine other provisions of law as well as
principle of unjust enrichment which relates to sanction of the refund of
service tax paid to the Government exchequer. The other provisions
pertaining to cenvat credit so availed by the service provider on inputs/input
services for providing exempted services and provisions of Rule 6 of the
Cenvat Credit Rules, 2004 as well as the provisions of unjust enrichment.
The objective is to protect the Government revenue and to restrict the
assessee for wrorig availment of double benefits 1.e. one of obtaining
refund and other is availment of cenvat credit for providing exempted
services, which can only be possible when the assessee who actually paid
service tax to Government exchequer come forward and present the refund
claim justifying their refund entitiement and ask for refund fulfilling the

conditions as stipulated for and if his claim is lawful, the refund would be

granted to the person, who has actually paid the said service tax. (@\/N»(\/

(i) It has been contended that the law has equally imposed obligation
upon service provider to charge and collect service tax from the service
recipient and to pay the same to the Government exchequer and if service
providers fails to pay service tax for the services provided by him, the
department shall ask the service provider to pay the same and the service
provider only faces the consequences of interest and penalty and not the
service recipient and in such situation, it becomes immaterial as to whether

service provider has actually charged and collected service tax from
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Appeal No: V2/EA 2/12 & 13/GDM/2017

service recipient or otherwise. The revenue can only be protected and
checks framed under the Act and Rules can be examined, only if the
person who has actually paid service tax be allowed to claim refund of
service tax so paid. Therefore, the person who can seek refund of service
tax must be the person, who made payment of service tax to the

Government exchequer.

(i)  The person who claims for refund of the tax, the same should have
been shown/recorded as “Tax receivable”, failing to which mean that tax
has become part of cost and therefore, indirectly the incidence of tax has
been passed on. In present case, no such aspect was appearing to have
been verified. The lower adjudicating authority has not verified the aspect
of non-availment of Cenvat Credit on common inputs by the service
provider which may otherwise be a non-compliance with the condition set
out in Rule 6(2) of Cenvat Credit Rules, 2004, in absence of which the
aspect of unjust enrichment may not be considered as complete otherwise.
It appears from the Certificate of Chartered Accountant that the incidence
of service tax is for the period from 01.C7.2012 to 31.03.2016 whereas
entitlement for refund is for service tax for the limited period of 01.07.2012
to 29.01.2014. The Chartered Accountant who has issued the Certificate
dated 14.02.2017 is not an authorized auditor of the company records
under IT Act and Certificate has been issued by him without checking all
relevant documents of service provider and the Respondent and the
certificate is apparently an opinion based on merely assumptions and this
may not serve the very purpose of sftrict compliance with the doctrine of

unjust enrichment. Qe
’ G

(iv) It is contended that Respondent had reimbursed service tax after
completion of FY 2012-13 and FY 2013-14 and service providers had paid
service tax to Government exchequer in March/April, 2015. The impugned
order does not specify as to when the vaiue of said services provided to
Respondent and payment of service tax made to Government account
were reflected in periodical ST-3 returns filed by service providers and in
which returns the Respendent had declared about the same in their
periodical ST-3 returns as regard to portion of service tax payable by them

under reverse charge mechanism.
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(v)  Service providers had not at all charged service tax in the Bills raised
by them during the material time but had been claimed and collected after
29.01.2014. Thus, for claiming refund of service tax when service providers
were not entitled, there is no scope to stretch the scope of his entitlement
of refund till raising claim by Respondent as reimbursement made by them
to service providers. The lower adjudicating authority could have

considered the claim itself as not sustainable on this ground.

4. The respondent has submitted written submissions dated 4.6.2018
stating that respondent is a Government Company wholly owned by
Gujarat Government, which is mainly formed to undertake project of dam
across the river Narmada, power house, irrigation work, etc; that
respondent had availed Works Contract Service as defined under Section
65B(44) read with Section 65(h) of the Act and reimbursed 50% of total
service tax to service providers as per Notification No. 30/2012-ST dated 0
20.6.2012; that respondent filed refund claims under Section 101 of the Act
as per instructions contained in Para 1.1 of Chapter 9 of CBEC’s Excise
Manual of Supplementary Instructions, 2005; that lower adjudicating
authority has sanctioned refuna claims afler verification of payment of
service tax by the service providars as evident from Para 11 of the
iImpugned orders; that doctrine of unjust enrichnment is verified by the lower
adjudicating authority by verifying service tax returns filed by the service

providers during material time as evident from Paral8 of the impugned

Bt

4.1. Personal hearing in the matter was attended to by Ms. Labdhi Shah,

orders.

v

Chartered Accountant who reiteriated the findings of the lower adjudicating
authority and submitted written submissions to say that the grounds of two
appeals of department are not correct; that service providers M/s.
K.K.Sorathia & M/s. Bhimji Velji Sorathia have given certificate/declaration
that Respondent can claim refund under Section 101 of the Act and
service providers would not seek refund from Cenirai Excise, Kutch; that

on this disclaimer, Respondent are authorized to obtain refund.
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Appeal No: V2/EA 2/12 8 13/GDM/2017

Findings:

5. | have carefully gone through the facts of the case, the impugned
orders, grounds of appeals, written submissions as well as further
submissions made by the Respondent and further submissions made by
the Respondent. The issue to be decided in the present appeals is whether
the impugned orders passed by the lower adjudicating authority sanctioning
the refund under Section 101 of the Finance Act, 1994 is correct, legal &

proper or not.

6. | find that the Respondent is a Limited Company, wholly owned by
the Government of Gujarat and engaged in execution of various projects
like construction of Dams, Canal, etc. of the Government of Gujarat through
contractors following open tendering process. It is a fact that they received
the services of construction of canal provided by the contractors, namely,
M/s. K.K. Sorathia & M/s. Bhimji Velji Scrathia, during the period from
01.07.2012 to 29.01.2014, who charged and collected service tax from the
Respondent at the applicable rate. Consequently, the Central Government
under Section 101 of the Act (inserted vide Section 156 of the Finance Act,
2016) provided retrospective exemption from levy and collection of service
tax for the services provided to an authority or a Board or any other body
set up by an Act of Parliament or a State Legislature; or established by the
Government, with ninety per cent or more participation by way of equity or
control, to carry out any function entrusted to a municipality under Article
243W of the Constitution, by way of construction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation or
alteration of canal, dam or other irrigation works. The respondent filed
refund claims of Rs. 52,90,031/- and Rs. 63,71,014/- which were
sanctioned by the lower adjudicating authority after examining the claims
and satisfying himself about the correctness of the claim. For ready

reference, | would like to reproduce Section 101 of the Finance Act, 1994

(inserted by the Finance Act, 2016), which is as under: - g@\,\\

Section 101 - Special provision for exemption in certain cases
relating to construction of canal, dam, etc. —
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(1) Notwithstanding anything contained in_section 66B, no
service tax shall be levied or collecled during the period
commencing from the Tst day of July, 2012 and ending with the
29th day of January, 2074 (both days inclusive) in respect of
Eaxo?ble services provided fo an authority or a board or any other
ody —

(i)  setup by an Act of Parliament or a State Legislature; or
(i) established by the Govarnment,

with ninety per cen®. or more participation by way of equity
or control, to carry out any function entrusted to a municipality
under article 243W of the Constitution, by way of construction,
erection, commissioning, installation, completion, fitting out,
repair, maintenance, renovation or aleration of canal, dam or
other irrigation works.

(2) Refund shall be made of all such service tax which has been
collected but which weould nct have been so collected had sub-
section (1) been in force at all materal limes.

(3) Notwithstanding anything contained in this Chapter, an
application for the claim of refund of service tax shall be made
within a period of six months from the date on which the Finance
Bill, 2016 receives the assent of the President.

(Eniphasis supplied)
6.1  The department has contended that coassquential refund, if any
arises, can be granted only under Section 101 of the Act and not under
Section 11B of the Central Excise Act, 1944 made applicable to service tax
matters and that the person wno has charged and collected service tax
under Section 66E of the Act i3 the only parson eligible for refund and no
one else. | find that the contentions raised by the department are not
correct as Section 101 of the Act did nct prescribe the manner of
presentation of refund claim and also did not provide anywhere in the said
Section that only the person who nas charged and collected service tax
under Section 668 of the Act is eligible for refund of service tax. It is settled
position of law that the refund of Central Excise duty or Service Tax should
be governed under e provisions of Seciion 118 of the Central Excise Act,
1944 as these have been mace applcanle to service tax by virtue of
Section 83 of the Act and Section 11B(1) of the Central Excise Act, 1944
stipulates that any person who borne the incicence of duty/tax can claim for
refund of the duty/tax. | slso find that Section 101 grants retrospective
exemption to the specified services providea to an authority or a Board or
any other body set up by an Acl of Parliainent or a State Legislature; or

established by the Government. it s a fact that thie services provided during
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Appeal No: VZ/EA 2/12 & 13/GDM/2017

the period wher they were taxable, the service provider had charged and
collected service tax from the service recipient i.e. the Respondent and
service providers had deposited into the Government account in cash.
Section 101(2) provides for refund of service tax paid from 01.07.2012 to
29.01.2014 and there is no dispute in this case that the Respondent as
service recipient has borne the burden of service tax. Hence, in my well-
considered view, the Responderit cannot be deprived of substantial benefit
provided by the Government to them with retrospective effect and the
arguments of the depariment that the consequential refund arising out of
insertion of Section 101 of the Act can be granted only under Section 101
of the Act and not under Section 1185 of ihe Central Excise Act, 1944 and
person who has paid service tax to the Government exchequer is only the
person eligible to ciaim refund are Hogica ana cannot be allowed fo

sustain.

6.2 The department has further contended that the person who claims for
refund of service tax should show these amounts as “Tax receivable” in
their books of account and if not done so would mean that tax has become
part of the cost and therefore, the incidence of tax should be considered to
have been passed on; that the service providers had collected and
deposited service tax only after <»piry of ponca of retrospective exemption
specified in Section 1017 of the Acl. | find that e respondent being service
receiver paid service tax to the service providers and the service providers
had deposited it irto Government accounit and there is no denial of this
fact. It is also a fact that the Responden: is a wholiy owned Gujarat
Government Limited Company engaged i the execulion of various projects
of construction of Darns, Canals, etc. for and on behalf of the Government
of Gujarat. It is alsu a fact that the service providers have provided Works
Contract service to the respondent when service tax was not exempted
during the period from 01.07.2012 to 29.G1.2014. The respondent has
submitted specific letiers of service providers that the Respondent
reimbursed service tax o therm and they have no objeciion, if the refund is
claimed by the Responderi. Tne Kespondent has also submitted
certificates dated 15.11.2016 and dated 14.02.2017 of Shri Harish B. Patel,

Chartered Accountant ihat incidence of service tax reimbursed by the
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Respondent to the service providers has been borne by the Respondent.
The Respondent has clarified that they have not availed cenvat credit of
service tax reimbursed to service providers and that they are not providing
any services on which service tax is leviable. Hence, | find that Respondent
has sufficiently established that they have borne the incidence of service
tax and not passed on to any other persoin. Therefore, the contentions

made by the departinent in the present appeals are not tenable at all.

9. In view of above factual and legal position, | do not find any reason to
interfere with the impugned order. IHence, | uphold the impugned orders

and reject the appeals.

R faum grI < ot 12 sty &1 e Iudid a8 4 fvar S |

9.1. The appeals filed by the department stand disposed of in above

terms.
FEITIAA, NS
{'éf Ty WW%
P il ($AR HE“E')
e (wTER ) ST e (B’{Eﬂ?ﬂ)
By Reqd. Post AD
To,
(i) The Commissioner, (1) 3f1Hdd,
CGST & Central Excise, AR a%] ud JaT B U
e (@)
(if) M/s. Sardar Sarovar Narmada (i) H. TRGR WG TH
Nigam Limited, R f%n‘ir?'g
Block No. 12, 2™ floor, S ¥, R, TERT Hiore,
New Sachiwalaya Complex, g - T
Gandhinagar . e RIRGINEL ’
TERTR

Copy for information and necessary action to:

1. The Chief Commissioner, CGST & Centrzal Zxcise, Ahmedabad Zone,
Ahmedabad for kind information please.

2. The Assistant Commissioner, CGST & Cevvrai Excise, Urban Division,

Gandhidham (Kutch).
. Guard File.
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