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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

FNTFaT & wiIardy & 7 vd gar /Name & Address of the Appellant & Respondent :-
M/s. Singhvi Trade link LLP,102, Asopalav arcade,Plot No. 04, Sector 9-A, Tagore
Road, Gandhidham
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the Finance
Act, 1994 an appeal lies to:-
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The speciai bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in ail
matters relating to classification and valuation.
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To the West reglonal bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/
Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5§ Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application
made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy
of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of
service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where
the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank
draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal
is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a cerified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunai.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty aione is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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Revision appllcatlon to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.
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in case of goods exponed outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or afler, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.
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The above appliication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision appTlcatlon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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In case, if the order covers various numbers of order- in Original, fee for each O.1.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.
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One copy " of application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Count Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other retated matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982,
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www.cbec.gov.in Y 2@ & & | /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer 1o the Departmental website www.cbec.gov.in
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:: ORDER-IN-APPEAL ::

The present appeal has been filed by M/s. Singhvi Trade Link LLP, 102,
Asopalav Arcade, Plot No. 04, Sector 9-A, Tagore Road, Gandhidham (Kutch)
(hereinafter referred to as ‘the appellant’) against the Order-In-Original No.
ST/277/2017-18 dated 16.06.2017 (hereinafter referred to as ‘the impugned
order’), passed by the Assistant Commissioner, Service Tax Division,

Gandhidham (hereinafter referred to as “the lower adjudicating authority”):

2. Briefly stated the facts of the case are that appellant registered with
Service Tax, exported excisable goods and filed Refund claim of Rs.
4,65,100/- along with relevant documents on 02.03.2017 for the month of
November, 2016 under Notification No. 41/2012-ST dated 29.06.2012.

2.1 The lower adjudicating authority had issued query letter dated
16.03.2017 and 17.04.2017 as the documents submitted are not correlated
and original invoices are not submitted. Personal hearing was also grated but
appellant has not submitted valid documents to correlate the claim.
Accordingly, Refund claim was adjudicated by the lower adjudicating
authority vide impugned order, rejecting refund of Rs. 1,39,985/- out of total
Refund claim of Rs. 4,65,100/-.

3. Being aggrieved with the impugned order, appellant preferred the

present appeal, inter-alia, on the following grounds: V@\H\'\&‘
"

(i) The adjudicating authority has disallowed refund claim on minor
technical grounds without considering submission of the appellant.

(ii) The appellant exporting the goods continuously and service of
Kandla Port Trust are availed for purposed of export of goods i.e.
Mill Scale, therefore, it is obvious that loading of goods on the
cargo was handled by shipping agent and the invoice raised by
Kandla Port Trust in the name of Shipping agent. In the present
refund claim, M/s. Admiral Shipping Ltd. being the shipping agent
has paid port charges, anchorage charges, berth hire charges,
pilotage charges etc. on behalf of the appellant and Invoice No.
201612100407 was issued by Kandia Port Trust to Admiral
Shipping Ltd. The Invoice could have never been issued in the
name of the appellant as the appellant was not a shipping agent
but the exporter of goods.
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(if)  The adjudicating authority has not considered contention of
appellant that name of ship ‘MV Ocean Felicity’, arrival. and
departure date was also mentioned on said invoice issued by
Kandla Port Trust, which can be easily correlated with shipping bill.
The lower adjudicating authority has rejected the refund claim of
Rs. 1,12,234/- without giving valid ground for rejecting substantive
export benefit, expecting matching and co-relation of such
documents with mathematical precision, which is not warranted for
allowing refund under scheme of Notification No. 41/2012-ST.

(iv) The Board vide CBEC Circular No. 120/01/2010-ST dated
19.01.2010 (Para-3.2) clarified that Chartered Accountant's
certificate for correlation and nexus between input services and
eXports was sufficient proof for allowing refund claim instead of
submitting voluminous documents and records in relation to such
refund claim. Another CBEC Circular No. 106/9/2008-ST dated
11.12.2008 was also issued by the Government clarifying that only
random checks were required for such refund claims, and strict
correlation between the documents not to be insisted upon. The
appellant also rely on case of (1) M/s. Trident Ltd. reported as 2012
(28) STR 505 (2) M/s. Parmeshwari Textiles reported as 2011 (22)
STR 625 (3) Cipla Engineering P. Ltd. reported as 2011 22 STR
366.

(v) Rejecting refund of Rs. 11,198/- each towards Swachh Bharat
Cess (SBC) and Krishi Kalyan Cess (KKC) respectively on the

ground that there is no clarification regarding refund of SBC and

KKC in the Notification No. 41/2012-ST.
i

4. The personal hearing in the matter was held wherein Shri Deepesh
Vasani, C.A. reiterated grounds of appeal and submitted that refund is
required to be given to the appellant as the export has actually been done by
them: that in Marine Bill name of Agent written by Kandla Port Trust instead
of exporter’'s name, however, all other details are matching; that M/s. Bolia &
Co. CA has given certificate to this effect but adjudicating authority did not
look into this; that Hon’ble CESTAT in many case laws have decided issue in
their favour. During the course of personal hearing they have also submitted
Certificate issued by M/s. Bolia & Co, CA, copy of Shipping Bill No. 2372324
dated 22.11.2016, Revised Invoice No. STLLP/EXP/01 dated 22.11.2016 of

appellant and following case laws :
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(a) Parmeshwari Textiles reported as 2011 (22) STR 625

(b) Birla VXL Ltd. reported as 1998 (99) ELT 387

(c) Trident Ltd. reported as 2012 (28) STR 505

(d) Jayanta Glass Ltd. reported as 2004 (165) ELT 516

(e) Ranbaxy Laboratories Ltd. reported as 2011 (273) ELT 3 (SC)

Findings :

5. I have carefully gone through the facts of the case, the impugned order,

the appeal memorandum and submissions made during the personal hearing. |

find that the issue to be decided in the present appeal is

(i) whether refund of Input Service used for export, where Invoice was not in the

name of appellant under Notification No. 41/2012-ST dated 29.06.2012 is

eligible or otherwise.

(i) whether the appellant is entitled for refund of SBC & KKC paid on services

used for export of goods under Notification No. 41/2012-ST dated 29.06.2012 or
@ otherwise.

6. | find that the lower adjudicating authority has rejected refund claim of Rs.

1,39,985/- for reason mentioned below :

Sr. No. | Reason for Rejection Amount Rs.
01 Original Invoice not submitted 5,355/ |
(Two Invoice of Rs. 2610 +2745 ) |
02 Invoice not in the name of appeliant 1,12,234/- |
03 No clarification in Noti. No. 41/2012-ST 22,396/-
for Refund of SBC and KKC Rs. 11198/- each
Total 1,39,985/-

6.1 | find it relevant to refer to Notification No. 41/2012-ST dated 29.06.2012

which allows refund of Service Tax, Para 3 (h) reads as under: - N
- ) oot
(3) the rebate shall be claimed in the following manner, namely:-
(h) where the total amount of rebate sought under a claim is upto

0.50% of the total FOB value of export goods and the exporter is
registered with the Export Promotion Council sponsored by Ministry of

Commerce or Ministry of Textiles, Form A-1 shall be submitted along

with relevant invoice, bill or challan, or any other document for each

specified service, in original, issued in the name of the exporter,

evidencing payment for the specified service used for export of the said
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goods and the service tax paid thereon, certified in the manner specified
in sub-clauses (A) and (B):

(A) if the exporter is a proprietorship concern or partnership firm, the
documents enclosed with the claim shall be self-certified by the exporter
and if the exporter is a limited company, the documents enclosed with the
claim shall be certified by the person authorized by the Board of Directors;
(B) the documents enclosed with the claim shall also contain a certificate
from the exporter or the person authorised by the Board of Directors, to
the effect that specified service to which the document pertains has been
received, the service tax payable thereon has been paid and the specified
service has been used for export of the said goods under the shipping bill

number;

6.2 | also find that appellant had not submitted original invoices in respect of
refund of Rs. 5,355/- (and has not submitted even before this Appellate
Authority) which is in violation of condition No. 3(h) of Notification No. 41/2012-

ST and therefore, refund of Rs. 5,355/- in respect of said two invoices has rightly

[
6.3 | find that the refund of Rs. 1,12,234/- was on account Invoice No.

201612100407 issued by Kandla Port Trust for goods exported by the appellant
but invoice is in the name of their Shipping Agent - M/s. Admiral Shipping

been rejected by the adjudicating authority.

Limited as they have paid port charges, anchorage charges, berth hire
charges, pilotage charges etc. to the Port Trust but on behalf of the appeilant
| find that M/s. Infutex Company Limited, the buyer of the goods to whom
goods exported by the Appellant issued revised invoice No. STLLP/EXP/01
dated 22.11.2016 and submitted by appellant at the time of Personal
Hearing, where name of vessel, description and quantity of goods exported
are matching with the Shipping Bill No. 2372324 dated 22.11.2016.
Therefore, it is more than evident that subject goods of the Appellant were
exported and the cost of the goods, services and service tax borne by the
appellant. The appellant has also submitted certificate issued by M/s. Bolia &
Co., Chartered Accountant, certifying that Records/ Accounts and documents
like Shipping Bill, Export Invoice, Bill of Lading, Service Provider Invoices,
ledger accounts have been verified and they have also certified that the

refund claim amount is true and correct.

6.4 | also find that the lower adjudicating authority has rejected refund
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claim of Rs. 1,12,234/- only on the ground that Invoice No. 201612100407
issued by Kandla Port Trust was not issued in the name of the appellant but
in the name of shipping agent. In this regard, | find that being the shipping
agent they have paid port charges, anchorage charges, berth hire charges,
pilotage charges etc. on behalf of the appellant and as per prevailing practice
and the port has issued consolidated invoices in the name of shipping agent
covering the transactions of the said shipping agent. Therefore, | find no
infirmity in granting refund to the appellant even if the invoices have been
issued in the name of shipping agent service clarified by the appellant and

certified by the Chartered Accountant.

7. | further find that the lower adjudicating authority has rejected refund of
SBC & KKC on the ground that there is no clarification regarding refund of SBC
& KKC in Notification No. 41/2012-ST, whereas, the appellant has submitted that
Notification No. 41/2012-ST is clearly stating to grant refund of service tax paid
on the services used for export of goods and sub-section (2) of Section 119 of
the Finance Act, 2015 and sub-section (2) of Section 161 of the Finance Act,
2016 clearly stipulate SBC and KKC as service tax respectively; that sub-section
(5) of Section 119 of the Finance Act, and sub-section (5) of the Section 161 of
the Finance Act, 2016 also stipulate that all provisions related to refund of
service tax under Finance Act, 1994 shall be applicable to refund of SBC & KKC.
| find that the above provisions were not taken into consideration by the lower
adjudicating authority in the impugned orders and hence, the impugned orders
are not correct, legal and proper. “(\Q\f\“’ﬁ >
7.1 1find it relevant to refer to Notification No. 41/2012-ST dated 29.06.2012
which allows refund of Service Tax, and opening Paragraph reads as under: -

In exercise of the powers conferred by section 93A of the Finance Adt,

1994 (32 of 1994) (hereinafter referred to as the said Act) and in

supersession of the notification of the Government of India in the Ministry

of Finance (Department of Revenue) number 52/2011-Service Tax, dated

the 30th December, 2011, published in the Gazette of India,

Extraordinary, Part I, Section 3, Sub-section (i) vide number G.S.R.

945(E), dated the 30th December, 2011, except as respects things done

or omitted to be done before such supersession, the Central

Government, on being satisfied that it is necessary in the public interest

So to do, hereby grants rebate of service tax paid (hereinafter referred to

as rebate) on the taxable services which are received by an exporter of
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goods (hereinafter referred to as the exporter) and used for export of
goods, subject to the extent and manner specified herein below, namely:-
{(Emphasis supplied)
7.2 Inview of above, | find that Notification No. 41/2012-ST dated 29.06.2012
grants refund of service tax paid on the taxable services received by an exporter
of goods and used for export of goods. | find that SBC is leviable by virtue of
insertion of Section 119 of Finance Act, 2015, as service tax on the vaiue of |
taxable services at the rates notified by the Central Government. | would like to
reproduce Chapter VI inserted vide Section 119 of the Finance Act, 2015, which
is as under:-
Chapter VI
Swachh Bharat Cess
119. Swachh Bharat Cess. —
(1) This Chapter shall come into force on such date as the Central

Government may, by notification in the Official Gazette, appoint.

(2) There_shall _be levied and collected in accordance with the

provisions of this Chapter, a cess to be called the Swachh Bharat Cess,

as service tax on all or any of the taxable services at the rate of two per
cent. on the value of such services for the purposes of financing and
promoting Swachh Bharat initiatives or for any other purpose relating

thereto.

(3) The Swachh Bharat Cess leviable under sub-section (2) shall be in
addition to any cess or service tax leviable on such taxable services
under Chapter V of the Finance Act, 1994 (32 of 1994), or under any

other law for the time being in force.

(4) The proceeds of the Swachh Bharat Cess levied under sub-section
(2) shall first be credited to the Consolidated Fund of India and the
Central Government may, after due appropriation made by Parliament by
law in this behalf, utilise such sums of money of the Swachh Bharat Cess
for such purposes specified in sub-section (2), as it may consider

necessary.

(5) The provisions of Chapter V of the Finance Act, 1994 and the rules

made_thereunder, including those_relating to refunds and exemptions

from tax, interest and imposition of penalty shall, as far as may be, apply

in relation to the levy and collection of the Swachh Bharat Cess on

taxable services, as they apply in relation to the levy and collection of tax

on such taxable services under Chapter V of the Finance Act, 1994 or

the rules made thereunder, as the case may be.
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(Emphasis supplied)
7.3 | also find that KKC is leviable by virtue of insertion of Section 161 of
Finance Act, 2016, as service tax on the value of taxable services at the rates
notified by the Central Government. | would like to reproduce Chapter VI inserted

vide Section 161 of the Finance Act, 2016, which is as under:-

CHAPTER VI
KRISHI KALYAN CESS

SECTION 161. Krishi Kalyan Cess. — (1) This Chapter shall come into
force on the 1st day of June, 2016.

(2) There shall be levied and collected in accordance with the

provisions of this Chapter, a_cess to be called the Krishi Kalyan Cess, as

service tax on all or any of the taxable services at the rate of 0.5 per cent.
on the value of such services for the purposes of financing and promoting
initiatives to improve agriculture or for any other purpose relating thereto.

(3) The Krishi Kalyan Cess leviable under sub-section (2) shall be in
addition to any cess or service tax leviable on such taxable services
under Chapter V of the Finance Act, 1994 (32 of 1944), or under any
other law for the time being in force.

(4) The proceeds of the Krishi Kalyan Cess levied under sub-section (2)
shall first be credited to the Consolidated Fund of India and the Central
Government may, after due appropriation made by Parliament by law in
this behalf, utilise such sums of money of the Krishi Kalyan Cess for such

purposes specified in sub-section (2), as it may consider necessary.

(5) The provisions of Chapter V of the Finance Act_1994 (32 of 1944)
and the rules made thereunder, including those relating to refunds and

exemptions from tax, interest and imposition of penalty shall, as far as

may be, apply in relation to the levy and collection of the Krishi Kalyan

Cess on taxable services, as they apply in relation to the levy and

collection of tax on such taxable services under the said Chapter or the

rules made thereunder, as the case may be.

(Emphasis supplied) @/\ @

7.4 1 find that Section 119 of Finance Act, 2015 levied SBC on taxable
services and Section 119(2) of the said Act specifies SBC as Service Tax and
Section 119(5) of the said Act specifies that the provisions of refund of Service

Tax under Finance Acf, 1994 shall apply to refund of SBC; and Section 161 of
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Finance Act, 2016 levied KKC on taxable services and Section 161(2) specifies
KKC as Service Tax and Section 161(5) specifies that the provisions of refund of
Service Tax under Finance Act, 1994 shall apply to refund of KKC. | also find
that Section 119(1) of the Finance Act, 2015 stipulated that SBC shall be levied
from the date as notified by the Central Government and the Central
Government issued Notification No. 22/2015-ST dated 06.11.2015 under Section
93(1) of the Act and fixed rate of SBC @ 0.5% of the value of taxable services.

7.5 ltis very clear that SBC has been levied as service tax only as has been
stated to in Section 119(2) of the Finance Act, 2015 and the rate of SBC @ 2%
of value of taxable services proposed under the Finance Act, 2015 has been
reduced to @ 0.5% of value of taxable services vide notification issued under
Section 93(1) of the Finance Act, 1994 which enables central government to
grant exemption from service tax. Therefore, | am of the considered view that
SBC has been given status of service tax levied under the Finance Act, 1994 for
the purpose of refund/rebate. In view of discussions held above, | also find ample .
force in the arguments of the appellant that SBC & KKC though called cess but
have been given status of service tax as is evident from Section 119(2) &
Section 119(5) of Finance Act, 2015 and Section 161(2) & 161(5) of Finance Act,
2016 respectively.

76 | find that it is settled position that the Government of India has
consistently adopted policy not to export taxes. If the contention of the lower
adjudicating authority is accepted then refund of SBC & KKC, even if imposed as
Service Tax vide Section 119(2) of Finance Act, 2015 and vide Section 161(5) of
Finance Act, 2016, shall not be allowed, which will mean that intention of
legislation is to export taxes and the stated policy of the Government shall be
reversed by such an interpretation. It is settled position of law that any provision

of law can't be interpreted in such a way to make other provisions of law

meaningless or to reverse the intention of the legislation. w/

8. | find that Notification No. 41/2012-ST dated 29.06.2012 has been issued
under Section 93A of the Act which gives Central Government power to grant
rebate. The said Notification No. 41/2012-ST grants refund of service tax paid on
the taxable services used for export of goods by an exporter. Since SBC & KKC,
both have been treated as service tax, as detailed above, the rebate of SBC &

KKC is allowable under Notification ibid.

9. | also find that Notification No. 39/2012-ST dated 20.12.2012 granting

refund of service tax paid on services used in providing export of services has
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been amended vide Notification No. 3/2016-ST dated 03.02.2016 and
Notification No. 29/2016-ST dated 26.05.2016, so as to allow refund of SBC and
KKC; similarly, Notification No. 12/2013-ST dated 01.07.2013 allowing refund of
service tax paid on specified services used in SEZ has also been amended vide
Notification No. 2/2016-ST dated 03.02.2016 and Notification No. 30/2016-ST
dated 26.05.2016, so as to allow refund of SBC & KKC, however no such
amendment_has been made in Notification No. 41/2012-ST dated 29.06.2012

because no amendment is required as expiained below:-

9.1 Notification No. 39/2012-ST dated 20.12.2012 had allowed refund of

service tax and cess and Explanation 1 was as under -
Explanation-1

(a) service tax means service tax leviable under Section 66 or Section
668 of the Finance Act, 1994;

(b) education cess means education cess on taxable service
levied under section 91 read with section 95 of the Finance (No.2) Act,
2004 (23 of 2004);

(c) Secondary & Higher Education Cess means Secondary & Higher
Education Cess on taxable services levied under section 1 36'read with
section 140 of the Finance Act, 2007 (22 of 2007). l

(Emphasis supplied)

9.2  Therefore, there was need to add SBC & KKC as clause (d) and clause
(e) vide Notification No. 3/2016-ST dated 03.02.2016 and Notification No.
29/2016-ST dated 26.05.2016 as because only Service Tax leviable under
Section 66 or Section 66B of the Finance Act, 1994 had been covered under
clause (a) and not Service Tax imposed under Section 119 of the Finance Act,
2015 and Service Tax imposed under Section 161 of Finance Act, 2016. @ML/

9.3  Notification No. 12/2013-ST dated 01.07.2013 also had specifically
provided refund of service tax leviable under Section 66B of the Finance Act,
1994 whereas SBC & KKC have been levied under Section 119 of the Act
inserted vide Finance Act, 2015 and Section 161 of the Act inserted vide Finance
Act, 2016, respectively, hence there was legal requirement to amend Notification
No. 12/2013-ST vide Notification No. 2/2016-ST and Notification Nd. 30/2016-ST
dated 26.05.2016 to include SBC & KKC for refund under Notification No.
12/2013-ST as SBC & KKC are not leviable under Section 66B of the Finance
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Act, 1994; whereas Notification No. 41/2012-ST dated 29.06.2012 has allowed
refund of service tax without specifying whether leviable under Section 66 or

Section 66B of the Finance Act, 1994 and hence, no amendment in Notification
No. 41/2012-ST waslis legally required to be undertaken.

10.  In view of the above facts, | uphold the impugned order for rejecting
refund of Rs. 5,355/- of Service Tax and SBC & KKC thereon for hon compliance
of condition 3(h) of Notification No. 41/2012-ST dated 29.06.2012, however, |
allow the appeal for refund of Rs. 1,12,234/- of Service Tax including Cess and
Rs. 22,396/- of SBC & KKC.

% SrdTerRAl GTRT S ot T STUIet T Faerer IUUE adis & fohar Srar )
11.  The appeal filed by the appellant is disposed off in above terms.
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Copy to:

1) The Chief Commissioner, GST & CX, Ahmedabad Zone, Ahmedabad
2) The Commissioner, GST & CX, Gandhidham Comm'ate, Gandhidham
3) The Assistant Commissioner, GST & CX Division, Gandhidham

\})/ Guard File.
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