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Date of Order: e Datc of issue:
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Passed by Shn Kumar Santosh, Commissioner (Appeals), Rajkot

06.07.2018
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Arising out of above mentioned OIO issued by AdditionallJoin/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

q srficreral & wfdardr & 19 vd udr /Name & Address of the Appellant & Respondent -
M/s Laviosa Trimex Industries Pvt. Ltd.,Survey No. 388, Bhuj-Mandvo Highway,P.O. Bo.
No 14, Village Pundi Taluka Mandvi- Kulch
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance

Act, 1994 an appeal lies to:-
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The special bench of Custorns, Excise & Service Tax Appellale Tribunal of West Block No. 2, R.K Puram, New Delhi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Servicn Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise
(Appeal) Rules, 2001 and shall be accompanied against one which at least shotld be accompanied by a fee of Rs. 1,000/-
Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penally/refund is upto 5 Lac., 5 Lac 1o 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominaled public sector bank of the
place where the bench of any nominated public sector bank of the piace where the bench of the Tribunal is situated. Application
made for grant of stay shall be accompanied by a fee of Ru. 500/
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The appeal under sub seclion (1) of Section 86 of the Finance Act, 1994, 1o the Appellate Tribupal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy
of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/~ where
the amount of service tax & interest demanded & penalty levind of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service
tax & interest demanded & penalty levied is more than five lakhs bul nol exceeding Rs. Fifty lLakhs, Rs.10,000/- where the
amount of service tax & interest demanded & penally levied is more than fifty Lakhs rupees, in the form of crossed bank draft in
favour of the Assistant Registrar of the bench of nominaied Public Sector Bank af the place where the bench of Tribunal is
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be fited in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authanzing the Assistant t_ommissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, undei Seclion 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty dermanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount delermined under Section 11 D,
(i) amount of erroneous Cenvat Credit taken;
(iti) amount pavable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall nol apply to the stay application and appeals pending before
any appellale authority prior to the sommencement of the Finance (No.2) Act, 2014,
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Revision apphcation to Government of India:
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A tevision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Departiment of Revenue, 4dth Floor, Jeevan Deep Builling, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, govetned by lirst proviso to sub-section (1) of Section-358 ibid:
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In case of any loss of goods wher2 the loss occurs in tiansit from a factory 1o a warehouse or to another factory or from one
warehouse to another during the course of processing o the goods in a warehouse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any couniry or teritory outside India of on excisable material used in
the manufacture of the goods whick are exported to any country or territory outside India.
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In case of goods expone.d outside India export 10 Nepal or Btunan, without payment of duty.
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Credit of any duty allowed to be ulilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shail be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-£E of CEA, 1944, under Major Head of Account.
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The revision appTicanon shall be accompanied by o fee of Rs. 200/ wheie the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount iwolved is more than Rupees One Lac.
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In case, if the order covers various numbers of order- n Original, fee for each 0O.1.0. should be paid in the aforesaid manner,
not withstanding the facl that the one appeal to the Appellant Tribunat or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 takh fee of Rs. 100/- for each.

T FIREE gew HOfTm, 1975, F amydl F R HE ey ud el 3w dr 9l W fAuifa 6.50 wud &
T e fefve s g el /

One copy " of application or 0.1.0. as the case may be, and the order of the adjudicating authority shali bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Count Fee Act, 1975, as amended.
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Allention is also invited to the rules covering thuse and other related matters confained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.

oo 3 WiREd & ade @B FA B Hdg cunm, Reqa AR adeaa gmuml & fJe, sdenf Remls dewse
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For the elaborale, detailed and latest provisions ielating to filing of appeal 10 the higher appellate authorily, the appellant may
refer to the Departmental website www.cbec.gov.in
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M/s. lLaviosa Tritmex Incustrics Pvl, Lid., Survey No. 388, Bhuj-Mandvi
Highway, P. O. Box No. 14, Village: Pundi, Taluka: Mandvi (Kutch) (hereinafter
referred to as ‘the appellant’) has filed the present appeal, against Order-In-
Original No. ST/214/2017-18 dated 11.05.2017 (hercinafter referred to as ‘the
impugned order’) issued by the Asastant Commissioner, Service Tax Division,

Gandhidham (hereinafter referred to as ‘the sanctioning authority”).

2. Briefly stated facts of the case are that the appellant had filed refund of
service tax of Rs. 6,04,827/- paid on various taxable services, which were used
for the purpose of export of goods, under Notification No. 41/2012-ST dated
29.06.2012. The refund claim was filed on 16.02.2017 for the period from
October, 2015 to March, 2016. The sanctioning authority vide impugned order
sanctioned refund claim of Rs. 1,141,600/~ bul rejected refund claim of Rs.
4,90,227/- on the ground that refund claim was not filed within one year from
the date of exporlt of goods in terins of Notification No. 41/2012-ST dated
29.06.2012,

3. Being agqrieved by the impugned order, the appellant preferred the
present appeal, interalia, on the gronnds that denial of rebate without issuing
show cause notice has resulted in violation of the principles of natural justice and
hence, rejection of rebate on the ground of time bar is not correct, which is

admissible on merit.

4. Personal hearing in the malter was attended by Shri Vikas Mehta,
Consultant, who reiterated the grounds of appeal and submitted that no SCN or
PH notice was issued to them hefore passing the order rejecting refund claim of
Rs. 4,90,227/-.

Findings:
5. I have carefully gone through the facts of the case, impugned order,
appeal memorandum and submissions made by the Appellant. The issue to be
decided in the present appeal is as to whether the impugned order rejecting the

- refund claim without SCN and PH nolice is correct, legal and proper or otherwise.

6. The appellant has contended thal denial of refund without issuing SCN/PH
notice; than the sanctioning authority has not indicaled any where in the
impugned order that SCN was issucd or the appellant was given PH notice but
did not attend/avail the given opportunity. The facls of the case are that
appellant filed refund claim under Notification No. 41/2012-ST in respect of
service tax paid on input services received on goods exported by submitting copy
of invoices issued by service praviders as well as copy of ledgers indicating
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payment of service tax. It was found that the appellant had not submitted copy
of Shipping Bills confirming exportation of qgoods and hence, the lower
adjudicating authority vide letter dated 28.2.2017 called for the same. In
response, appellant appeared on 20.4.2017 and submitted relevant documents
and stated that service tax claimed for refund now, was not earlier claimed due
to oversight of the staff. It is also or record that tet Export Orders in the cases
of shipping bills mentioned at Sr. No. 1 to 8% for refund claim of Rs. 4,90,227/-
shown in TABLE-A of Para 4 of the impugnesd order were issued during
12.10.2015 to 13.02.2016 whereas refund claim was filed by the appellant on
16.02.2017. Thus, I find that the sanctioning authority has correctly rejected
refund claim on the ground of time bar in view of Para 3(g) of the said
Notification. [ also find that appellant has not contested ground of time bar in

Appeal Memorandum.

7. I find that Section 118 of the: Cenltral Excise Act, 1944 governs refund
of duty, which reads as under:

"SECTION 11B. Claim for refund of duty and interest, if any, paid on such
auty —

Explanation. -— For the purposes of His section, -

(A) refund” includes rebare of duty of excise on excisable goods
exported out of India or on excisabl? materials used in the manufacture of

goods which are exported out of Inchia, \4\ J\N\'N/ -

(B)  relevant date” means, -
(a) in the casc of goods exportyd out of India where a refund of
excise duty paid is availabie in respect of the goods themselves or, as
the case may be, the excisable minterials used in the manufacture of
such goocls, -

(i) if_the goods arz exporled by sea or air,_the date_on

which_the ship or_the aircralt imn_which _such goods_are_ loaded,
leaves Indja, or

(i) If the goods are exported by land, the date on which such
goods pass the frontier, or

(i) if the qoods are exported by post, the date of despatch of
goods by the Post Office concerned lo g place outside India;

(Emphasis supplied)
8. The provisions of Section 118 of the Central Excise Act, 1944 are the
authority governing the rvefund incuding rebate. The relevant Notification
governing refund/rebate of service tax paid on export of goods in this case is
Notification No. 41/2012-ST under which the gooris were exported and relevant
date is the date of Let Export Order. I wouldl like to reproduce relevant Para 3(g)

of the said Naotification, which reads as under:
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(3) the rebate shall be claimed o1 the followng manner, namely.-

(g) the dclaim tor_rebate of scrvice_tax paid on the specified services
used for export of goods shall bc filed within one year from the date
of export of the said goods.

Explanation.- for the purposes of this clause the date of export
shall be the date on which the proper ofticer of Customs makes an
order permitting clearance and Joading of the said goods for
exportation undar section) 51 of the Customs Act, 1902 (52 of

1962);
(Emphasis supplied)
8.1 From the above, it can he seen that Notification No. 41/2012-ST dated
29.06.2012 clearly stipulates that the claim for rebate of service tax paid on the
specified services used for export of goods shall be filed within one year from the
date of export of goods and date ot export shall be the date on which proper
officer of Customs makes an order permilting clearance and loading of the said

goods for exportation under Section Ht of the Customs Act, 1962,

8.2 I find that the condition of tinw limit of the notification is required to be
followed strictly and there is no scope of any liberal interpretation in this regard.

Therefore, I do not find any infirmity in the impugned ordler.

9. In view of the above, I uphold the impugned order and reject the appeal

filed by appellant.
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9.1  The appeal filed by the appellant stands disposed off in above terms.
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By R.P.A.D. A (Fme
To,

M/s. Laviosa Trimex Industrics PvL. Ltd., | 3, srdvasiren Svere 56 oI, oY,
Survey No. 388, Bhuj-Mandvi Highway,| . ) o
P. O. Box No. 14, Village: Pundi, Taluka: ad . "“'. Sl ?"351" JELAS
Mandvi(Kutch) IV, AW . vy, M I, Al
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Copy for information and necessary action to:

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone,
Ahmedabad for favour of klnd information.

2) The Commissioner, CGST & Central Excise Commissionerate, Gandhidham.

3) The Assistant Commissioner, CGST & Central Excise Division, Gandhidham.
Guard file,
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