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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

I fiAdar & 9fIaréY &1 1 Ud 9ar /Name & Address of the Appellant & Respondent -
M/s. Shiv logistics,Office no. 66,,Shakti shopping centre, shakti nagar Mundra-370421
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance
Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in ali
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/
Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penally/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application
made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, 1o the Appeliate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy
of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of
service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where
the amount of service tax & interest demanded & penally levied is more than fifty Lakhs rupees, in the form of crossed bank
draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal
is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a centified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

@i amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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Revislon appllcanon to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the foliowing case, governed by first proviso to sub-section (1) of Section-358 ibid:
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in case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exponted to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or teditory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision appflcauon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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In case, if the order covers various numbers of order- in Original, fee for each O..O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled 1o avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.
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One copy " of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.

oy HAehd ARl #@ 3 AW w9 @ d@60d aavs, e 3R adaas weuet & fav, sdhenff Remia dease
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appeftant may
refer to the Departmental website www.cbec.gov.in
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ORDER-IN-APPEAL

M/s. Shiv Logistics, Office No. 66, Shakti Shopping Centre,
Shakti Nagar, Mundra 370421 (hereinafter referred fo as ‘Appellant’)
has filed present appeal, against Order-in-Original No.03/ST/AC/2017-
18 dated 12.06.2017 (hereinafter referred to as ‘the impugned order’)
passed by the Assistant Commissioner, Central Excise Division,
Gandhidhangar (hereinafter referred to as ‘the lower adjudicating

authority’).

2. The brief facts of the case are that the Appellant, a service tax
assessee was holding Service Tax registration under the taxable

L

category of “Cargo Handling Services “ and "Manpower Recruitment
Agency Service” under Finance Act, 1994 ( hereinafter referred to as
“the Act”). It was found that Appellant had wrongly availed Cenvat
Credit of Rs.15,21,692/- on the basis of supplementary invoices No.
SE001 to SE004, all dated 31.12.2013 issued by their service provider
M/s. Shiv Enterprises after making service tax payment under VCES.
Appellant availed Cenvat Credit on the basis of the Invoices issued by
M/s. Shiv Enterprises towards services provided by them to Appellant
during January, 2008 to March, 2011. Show Cause Notice dated
22.06.2016 was issued demanding service tax of Rs.15,21,692/- under
Section 73(1) of “the Act’, interest under Section 75 of the Act,
proposing Penalty under Section 76, Section77 and under Section 78
of the Act. The lower adjudicating authority vide impugned order
decided the show cause notice and confirmed demand of Rs.
15,21,692/- under Section 73 read with Rule 14 of Cenvat Credit,
interest under Section 75 of the Act, imposed penalty of Rs.10,000/-
under Section 77 and penalty of Rs. 15,21,692/- under Section 78 of

the Act.

B

3. Being aggrieved by the impugned order, Appellant preferred

the present appeal, mainly on the ground that the payment of
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service tax by service provider is voluntary payment and can not be
denied cenvat credit of such payment; that CEBC vide Circular No.
176/2/2014-St dated 20.01.2014 allowed cenvat credit subject to
eligibility of Cenvat Credit Ruels,2004 (hereinafter referred to as °
CCR,2004’); that CBEC vide Circular No. 170/5/2013-ST dated
8.8.2013 at Sr No. 18 clarified the scope and admissibility of Cenvat
Credit of Service tax paid under VCES; that Cenvat Credit on the
basis of supplementary invoices are available as per Rule 9 (1) (bb)
of CCR; that in their case, supplementary invoices are issued by the
service provider, after having deposited the service tax voluntarily
under VCES Scheme and after obtaining proper acknowledger
under VCES scheme.

4. Personal hearing in the matter was attended by Shri R.
Subramanya on behalf of the Appellant, who reiterated grounds of
Appeal; submitted that payment was made under VCES by their
service provider; that the service provider declared under VCES on
their own and there was no case booked against them, hence they
are not covered under Rule 9(1) (bb) of Cenvat Credit Rule2,2004;
that the matter is clarified by CBEC vide Sr No.18 of Cir No.
170/5/2013-ST dated 8.8.2013.

Bl

FINDINGS

5. | have carefully gone through the facts of the case,
impugned order and submissions made in groun\ds of appeals and
during the course of personal hearing. The issue to be decided in the
present appeal is as to whether Appellant is eligible for Cenvat Credit
on supplementary invoices issued by the service provider towards

Service Tax paid under VCES scheme or otherwise.

6. | find that the lower Adjudicating authority denied the Cenvat

Credit on the ground that Cenvat Credit was not admissible under
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Rule 9(1) (bb) of CCR,2004 on supplementary invoices issued
subsequent to tax payment by the service provider as the same was
recoverable on account of non levy by reason of fraud or collusion or
suppression of facts etc. and in violation of provisions of the Act. The
only argument of the Appellant is that payment made by service
provider is Voluntary and no offense/ duty evasion case was booked
by the department/ other agency against service provider. | find that
Voluntary Compliance Encourage Scheme,2013 was an amnesty
scheme for the tax payers whe came forward to pay up their liabilities
of service tax and participant were kept immune from penal provisions
of the Act. Thus, the scheme was in the nature of Voluntary and self
declaration or disclosure under the scheme and penalty for non
payment of service tax on non reported transactions or business under
provisions of Finance Act,1994 were waived. Declaration under VCES
scheme does not imply that the assessee has not violated the
provisions of the Act as the scheme itself designed to immune from
penal action for violations under the Act. Thus, any service tax amount
otherwise recoverable with penal action under the Act on account of
offense committed by the assessee were part of the VCES scheme
and the said amount was otherwise considered as recoverable on
account of fraud, suppression of facts etc. as stated in the Rule 9(1)
(bb) of CCR, 2004. | am, therefore, of the view that Rule 9(1) (bb) is
applicable in present case as service tax not paid in violation of
provisions of Finance Act, 1994 was paid by the service provider and
hence supplementary invoices issued by the service provider under
VCES scheme are not eligible for CENVAT credit by the Appellant
under Cenvat Credit Rules, 2004. | also find that CBEC vide Sr No.18
of Cir No. 170/5/2013-ST dated 8.8.2013, has also referred the
provisions of CCR,2004 and had categorically clarified that Cenvat
Credit of Service Tax paid under the scheme would be available only
as per Cenvat Credit Rules,2004. |, therefore, hold that the appellant

is not eligible for the Cenvat Credit and has incorrectly availed the
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Cenvat Credit on supplementary invoices issued by the service
provider on service tax paid under VCES scheme. | therefore find no
infirmity in the impugned order confirming demand of Rs.15,21.692/-
under Section 73(1) of the Act along with interest under Section 75 of
the Act read with Rule 14 of the Cenvat Credit Rules, 2004,

7. | find that Appellant has wrongly availed the Cenvat Credit on
the basis of supplementary invoices of service tax paid under VCES
with malafide intent to avail financial gain and failed to disclose the
facts. Therefore, the adjudicating authority is correct in imposing
penalty of Rs.15,21,692/- under Rule 15 of Cenvat Credit Rules,2002
read with provisions of Section 78 of the Act and imposing penalty of
Rs.10,000/- under Section 77 of the Act.

8. In view of the above, | uphold the impugned order and reject the

Appeal.

R 3IrdIeIhdl GaRT Gof T 915 et AT fAUeRT SURterd adieh & f3har Sram &1
9. The appeal filed by the Appellant is disposed off in above terms.
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By RP.AD.

To

M/s. Shiv Logistics, ATy P9 aifafeesg

66, Shakti Shopping Centre, e

Shakti Nagar, &8, ferd MT Hey,

Mundra ,Kutch. orfaaT IR, FHal (FTm)

Copy for information and necessary action to:-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad.
2. The Commissioner, GST & Central Excise, Kutch Commissionerate,

Gandhidham.
3. The Assistant Commissioner, GST & Central Excise Division Gandhidham.
\4/Guard File.
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