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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

3tvt 3lrempti *q'fcf 3Tofr/ i3'4i.leraI 4ia'' 311 11T, *ttzr rlc-'ltG 1l /ltt't, t,ietc /  / iithsiiri att 11i .'tt ir 

3trr lrpr: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax, 

Rajkot / Jamnagar I Gandhidham 

r 3iifl44,d & 1,I11cII  r iir 1 tllT /Name & Address of the Appellant & Respondent :- 

MIs. Shiv logistics,Office no. 66,,Shakti shopping centre, shakti nagar Mundra-370421 

31r1r(311?lW) cq(  4l  .tR,i jIuIci rtl , zt'l*rf i1't,il / tiltui e T 3Pf11'T to r ieu 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

1J4I 11*0 ,11'I1 5c'liO 11t 11 1otot 3Ttflla1 *0totlttur r I1 3ltflFr, lr .i'tic, trr 31 1lRT 1944 41t stTu 35B 1 3DTa11 

(A) 0 1e,i 311I1111r, 1994 t tlTtI 86 31t1*1T '-.i10ri .s'it t 3ff i't.efk 1/ 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

(I) oJ?(wut  ai 1.-sr mIt mi  flair ai. a1ar a'tic.1 1ri O aiet 3111t/11ar .ioii#ai *r fle. t' mIw w 2, 
3311. i. e$ 1FIt, e r .tfrfl eii( . e 1 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, IlK. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) a'/lq-ci 'iIt.e.I  1(a) * 0cUV iv 3ltftll't 3rTaT 1'l 11* 31' lItalT 'IO 3c'ltO 1T 'T31 111 311ItTIlaT .ttotllwui (fz) 
tf'tfetT, , r, 91111* slear 311ITth .3tIeIo- 3..?1 w 1* t.B aiu1 I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaurnali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

31'TItTr aimi 33tft  STt31 .i-'ito  (314t) 1ojioel1, 2001, fItarIr 6 F 3l* Iv 
V'TT EA-3 ef aiR ulIt4t * ¶,or rwi otI' I  * 0111 * OOT ew ti1 r 11111, 3TT arotc, 1 1* t 511131 1* 71 3lT 

cttI 71711 ,,11, my 5  TlT1 1r ae 1t, 5 Tt1 S1V 711 50 ,.tter my 3101 3171711 50 nta * 31*1711 lIt 0r1r: 1,000/- 
5,000!- etr* 317131110,0001- m* ott (ttftir trvrr no 1* i.i oti 1aiThr aitot ott itot, ii.ill),i 31'ft1*aj 31 1* 
Intel r oq'i. It-ci * I+l) 1* tilII.j' th oto .,tt* ),tsilci *oe t'c air I,ot .,it.ii oil! I ealild fli't  Ott 

1* 311 lITter * .ti '€n1v 33fT +t.il)i 331t1*71 31711711*3OtTOT It aiTteT I31TT I 11111131 33Il1 ( 31th) fItv 3iic.{-W5 
sitar 500/- my ott 1Itttifttr tot 31311 ottsti 'faj  I, 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise 
(Appeal) Rules, 2001 and shalt be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/-
Rs.50001-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac 
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the 
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application 
made for grant of stay shall be accompanied by a fee of Rs. 5001-. 

31t1t1*71 .-oiit1lot.tat 1111711 31l11 1trrt 311ai3r, 1994 tIlt 0111 86(1) 31/rallr aii, 1looict, 1994, 11*at 9(1) ctfcl 
¶cftlr ti'r S.T.-5 * sn olItatt * tIlt ti ifl y j  sny It*t e1*ai r l*e 3ttftlr 1* TraIt t, *04'r ct1 stiar * ok  
* oot of rvuf8ltr  aiu1v) 3i  al otar * otar oot ollt my,  teyi *tuott r siYai ,xoite tIlt aalar M( ctt0t 1101 313t3tT, v 5 
'tlta 1r ti 0171, 5 31fllt mtt a  50 311731 my 3101 3177711 50 'w 11w * 3111101 3* otoilr: 1,000/- 1117*, 5,000/-  3/1101 10,000/- 

ollt e+.i okl li 711101 on 741tt, ie11. 3ltft11lar 1* itoq, I1tcR r 
* ¶ ,+f) lIt iihie, 71131 *01 c,qtt 5n* t9tlt1 *01 i'tc c,riRi lai tt.it .ai1 I oa(1d flt'tc Ott 111171131, *01 *1 311 111311 *  

tet tre1r 334t1*ar .-ototI3mt 1* enter fai3'r I mar 1*si (r ) f  irr- r aiiar 500/- sw otT 1ltttrftr 
31 ot.it 'lirt 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy 
of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 115.5000/- where the amount of 
service (ax & interest demanded & penalty levied is more than five takhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where 
the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank 
draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal 
is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(B)  



(C) 

(I) 

(v)  

(vi)  

(D) 

(I) fri 3i1sr, 1994 t tiRT 86 *1 3-u1Tr.3fr (2) tr  (2A) * 3tc1')d 6 ST* 3ifl, Bt I1eiaiv, 1994, r lliei 9(2) ti 
9(2A) i dd 1t1ft1T t&T S.T.-7 f 311 T*Sf'i 4 i'1' TRf 3TPTsi, 3i c'BC. 1t 3TiT 3IP1 (3ttftsi), *IS c'l, 

(i titft1T 34TT l t1Rff ic'i'i si (iI ITh tiI tiS1Tl8lT f1ft Ci() 3itT 3llsisitT IF i14 3TTS1f 3RTsi1 3tiR41T, *SPt 
a-4ic, rlRT! )ei'tt, si 31'fIT1ST s-tieil1wui ri*sr si m G1nr M eTt 311r r tff srtr dj .l(T1 fl4 I / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be fited in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) 1i.iii *fzr mqrir tr ti et'i 3r41sr tn1f3wur (-&) * tii 3r4lTff *  ilsr aiic tT 3t1t1rzor 1944 
tim 35im * 3st, ui 1C41e 3T111sT, 1994 *1 tim 83 * 3 at  4/f 3ff ttTS *r , si 3fl/fr * wf 3txftffSr 

 3 31tf114 4lcl 4et a-tic Fe4rI)ef siT uSPT * 10 crfrii (10%), 3t RuSt o ,a&i1r fetI?.d , sri ,let.1r, tSt ac .1.91t 
feif~,o , siT t4T  SITIT, 4si 1* St irtsi 4/ 3TTP*T mIr f4/ St1i nieff 3T/fft7r /fsr tfit 8St  3t1IX4S si 

a-ii, tr o oi  4/ 3irPT4 RPT I4/ up r IIJ-i 1fl)1c'i 

(I) 

(ii) Tl3ff4rift 

(iii) Sf4* stm Piejeuvff 4/ Gzt j  6 4/ 34S SJ  

-44 TStfcrf14 (si. 2)3T20144/3T1ff3ri1I/f vtsits/fr 

Tr45t aruft im 3t4fsr 4* en.'j, 4f 8ll/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act. 1994, an appeal against this order shatl tie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken, 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

3n? e.e'i 4* isrffeTor 3Tl*Si: 
Revision application to Government of India: 
sr 3liTr 4* t13t/fsisT etllsil ili 3lT3T4* st, Ie acu  Ttr at111 , 1994 4* tIm 35EE 4/ 'ASTSt tITfl4v 4/ 3tTPttt RT 
tfff, 3RTi 1'N(, 4/iytvr 3rrmr f  Hii4si, sruRTf fffusr, st'tsff fIr'(, flO.'i IT 3Ru, (14T SllSt, 4 14*-1i000i, 4* 

f,qi ztrisir snfvI / 
A revision application ties to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevari Deep Building, Parliament Street, New Dethi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by firsl proviso to sub-section (1) of Section-35B ibid: 

stf sum 4/ 1ft iii 4/ eii , uy i'aeii 1O sum 4* l{1 .etwi sti st 4/ 4/ sri  umt ewi  Sit 
fllT l4l im mit  IT si 4iie1.1 4/ 4ti.i, sri filrft stag sri stattur 3f sum 4/ itui 4/ 4ti, 1)Y imi sit 
itf StaR 1 S RuSt 4/ etiii 4/ iJ4c  3f I! 
In case of any toss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

nti8 i *4*sj4l! 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or teritory outside India. 

3c4i  44i t 35T5I1Si fv fit 3tTttT 4/ 4tf, )4ie 5fl  3ff3f 3fl ¶fZf 1ir sisir i / 
In case of goods exported outside India export to Nepal or Bhulan, without payment of duty. 

si1/f1TnT a-iic 4/ .u -4ici St44t 4/ 31711w 4/ 1w t 4/d 311/115151ST tisi  )Ii 'STtITllSft * dçi sutum 3ff 4 3/it /f 
314*11 1t't 3TPTIm (31) 4/ aii ffcc1 311/1f51515t (vi. 2), 1998 *1 inTl 109 4/ Oi(i 4* 4 dil(e 3151d1 iei1t tg sir eg 
ritha I'L' 51V 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

34l4s1 31T/f3t 4* 6t TIIThST S111T tei EA-8 , u/f 3ft 4/ISt a-'iicj 1tri4i (3rftt) Iiiac?I, 2001, 4/ lqJi 9 4/ 31195171 ¶I11c , 

7131r*ei *3 s1T*3 3ft.kDSt4*V I     3fit,ft 
ei1ei siisr f *515sr arIic srtt 311151siw, 1944 4* inTl 35-EE 4/ dfd l51tñfttT 11741 4* 31711514* 4/ siTa- t 4/ t4* it TR-6 3ff 

cód 4*,ti/fSlTfVI/ 
The above application shalt be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order Sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Chatlan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

14151 3114*w * siisr i1S1i f51sltfttr rew 3ff susiruruff 3ff uiff ei1e I 
ii ic1 t41ST im anal 'u4 SIT ae  siR 4* wtt/f 200/- siT 3951111w  f,et mit .3/it st1 eci siei im sum :mutr 4* 4* 

tsr/f 1000 -/ 411 3Tt7tTSt 1ei 71tV I 
The revision appIcation shall be accompanied by a fee of Rs. 200!- where the amount involved in Rupees One Lac or less 
and ITs. 1000!- where the amount involved is more than Rupees One Lac. 

el?, TT 34*11 4  J1,11 311/fl/f 411 ic1tF /f 4* Sl7/fw 3fSt 3ff/fIr 4/ fa sit 31T191R, a'#i ast 1'ei 511511 51uf/fI sr rissr 4/ 
s/f *r 1at tit i) /f 4/ 1i1 esti15srl/f 311f3f'lff ilT)wUM 4* im 34*171 SIT *t11 *11454. 4/f 041 311*671 fei .at<11 I I 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100!- for each. 

-eieieie li* 3114115151511, 1975, 4/ 39IJift-1 4/ 3i11i1 3311 311*11 Tm 1515171 311/fIr *1 vl  sit I5Tti'tftsr 6.50 *4 sir 
-nieis'lq lr 1111*11 51511 51.11 44*511 / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of ITs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

1*srr 4/u4*lsr 3r9ir, 11541 Tm 1cli.h5 34*11/151 54TSIII4141TUI (41i4 t814t) 1iruitaaff, 1982 3f nl)lri Iti 3im tt1um ei#./f 4* 
#D51ld 415. s1ic l51utsft 1 3/ft 3/f 151151 3114*4/11 fei .1Is11 /fl / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

3511 31411/1st 'Ai1/14,i/f 4/f 31$tvr 6t15r  /f  541141, f/1T75r 3/it .1l.Idd5 11135115/f 4/ l21v, 31415115/f 1/15115f11r ')esli5c 
www.cbec.gov.in  4/f *lS 4*. * I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmenlal website www.cbec.govin 
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ORDER-IN-APPEAL 

M/s. Shiv Logistics, Office No. 66, Shakti Shopping Centre, 

Shakti Nagar, Mundra 370421 (hereinafter referred to as 'Appellant') 

has filed present appeal, against Order-in-Original No.03/ST/AC/2017-

18 dated 12.06.2017 (hereinafter referred to as 'the impugned order') 

passed by the Assistant Commissioner, Central Excise Division, 

Gandhidhangar (hereinafter referred to as 'the lower adjudicating 

authority'). 

2. The brief facts of the case are that the Appellant, a service tax 

assessee was holding Service Tax registration under the taxable 

category of "Cargo Handling Services " and "Manpower Recruitment 

Agency Service" under Finance Act, 1994 ( hereinafter referred to as 

"the Act"). It was found that Appellant had wrongly availed Cenvat 

Credit of Rs.15,21,692/- on the basis of supplementary invoices No. 

SE001 to 5E004, all dated 31.12.2013 issued by their service provider 

M/s. Shiv Enterprises after making service tax payment under VCES. 

Appellant availed Cenvat Credit on the basis of the Invoices issued by 

M/s. Shiv Enterprises towards services provided by them to Appellant 

during January, 2008 to March, 2011. Show Cause Notice dated 

22.06.2016 was issued demanding service tax of Rs.15,21,692/- under 

Section 73(1) of "the Act", interest under Section 75 of the Act, 

proposing Penalty under Section 76, Section77 and under Section 78 

of the Act. The lower adjudicating authority vide impugned order 

decided the show cause notice and confirmed demand of Rs. 

15,21,692/- under Section 73 read with Rule 14 of Cenvat Credit, 

interest under Section 75 of the Act, imposed penalty of Rs.10,000/-

under Section 77 and penalty of Rs. 15,21,692/- under Section 78 of 

the Act. 

3. Being aggrieved by the impugned order, Appellant preferred 

the present appeal, mainly on the ground that the payment of 

p 
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service tax by service provider is voluntary payment and can not be 

denied cenvat credit of such payment; that CEBC vide Circular No. 

176/2/2014-St dated 20.01.2014 allowed cenvat credit subject to 

eligibility of Cenvat Credit Ruets,2004 (hereinafter referred to as 

CCR,2004'); that CBEC vide Circular No. 170/5/2013-ST dated 

8.8.2013 at Sr No. 18 clarified the scope and admissibility of Cenvat 

Credit of Service tax paid under VCES; that Cenvat Credit on the 

basis of supplementary invoices are available as per Rule 9 (1) (bb) 

of CCR; that in their case, supplementary invoices are issued by the 

service provider, after having deposited the service tax voluntarily 

under VCES Scheme and after obtaining proper acknowledger 

under VCES scheme. 

4. Personal hearing in the matter was attended by Shri R. 

Subramanya on behalf of the Appellant, who reiterated grounds of 

Appeal; submitted that payment was made under VCES by their 

service provider; that the service provider declared under VCES on 

their own and there was no case booked against them, hence they 

are not covered under Rule 9(1) (bb) of Cenvat Credit RuIe2,2004; 

that the matter is clarified by CBEC vide Sr No.18 of Cir No. 

170/5/2013-ST dated 8.8.2013. 

J —.- 

FINDINGS  

5. I have carefully gone through the facts of the case, 

impugned order and submissions made in grounds of appeals and 

during the course of personal hearing. The issue to be decided in the 

present appeal is as to whether Appellant is eligible for Cenvat Credit 

on supplementary invoices issued by the service provider towards 

Service Tax paid under VCES scheme or otherwise. 

6. I find that the lower Adjudicating authority denied the Cenvat 

Credit on the ground that Cenvat Credit was not admissible under 
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Rule 9(1) (bb) of CCR,2004 on supplementary invoices issued 

subsequent to tax payment by the service provider as the same was 

recoverable on account of non levy by reason of fraud or collusion or 

suppression of facts etc. and in violation of provisions of the Act. The 

only argument of the Appellant is that payment made by service 

provider is Voluntary and no offense! duty evasion case was booked 

by the department! other agency against service provider. I find that 

Voluntary Compliance Encourage Scheme,2013 was an amnesty 

scheme for the tax payers who came forward to pay up their liabilities 

of service tax and participant were kept immune from penal provisions 

of the Act. Thus, the scheme was in the nature of Voluntary and self 

declaration or disclosure under the scheme and penalty for non 

payment of service tax on non reported transactions or business under 

provisions of Finance Act,1994 were waived. Declaration under VCES 

scheme does not imply that the assessee has not violated the 

provisions of the Act as the scheme itself designed to immune from 

penal action for violations under the Act. Thus, any service tax amount 

otherwise recoverable with penal action under the Act on account of 

offense committed by the assessee were part of the VCES scheme 

and the said amount was otherwise considered as recoverable on 

account of fraud, suppression of facts etc. as stated in the Rule 9(1) 

(bb) of CCR, 2004. I am, therefore, of the view that Rule 9(1) (bb) is 

applicable in present case as service tax not paid in violation of 

provisions of Finance Act, 1994 was paid by the service provider and 

hence supplementary invoices issued by the service provider under 

VCES scheme are not eligible for CENVAT credit by the Appellant 'j' ' 

under Cenvat Credit Rules, 2004. I also find that CBEC vide Sr No.18 

of Cir No. 170/5/2013-ST dated 8.8.2013, has also referred the 

provisions of CCR,2004 and had categorically clarified that Cenvat 

Credit of Service Tax paid under the scheme would be available only 

as per Cenvat Credit Rules,2004. I, therefore, hold that the appellant 

is not eligible for the Cenvat Credit and has incorrectly availed the 
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Cenvat Credit on supplementary invoices issued by the service 

provider on service tax paid under VCES scheme. I therefore find no 

infirmity in the impugned order confirming demand of Rs.15,21,692/-

under Section 73(1) of the Act along with interest under Section 75 of 

the Act read with Rule 14 of the Cenvat Credit Rules, 2004. 

7. I find that Appellant has wrongly availed the Cenvat Credit on 

the basis of supplementary invoices of service tax paid under VCES 

with malafide intent to avail financial gain and failed to disclose the 

facts. Therefore, the adjudicating authority is correct in imposing 

penalty of Rs.15,21,692/- under Rule 15 of Cenvat Credit Rules,2002 

read with provisions of Section 78 of the Act and imposing penalty of 

Rs.10,000/- under Section 77 of the Act. 

8. In view of the above, I uphold the impugned order and reject the 

Appeal. 

S 3ccfiçfl cIJ. dI 3~ TTf c.I' 3(4('ctd dl 11T 1IdI 

9. The appeal filed by the Appellant is disposed off in above terms. 

By R.P.A.D.  
To 
M/s. Shiv Logistics, 
66, Shakti Shopping Centre, 
Shakti Nagar, , IId !iIdI 

Mundra ,Kutch. ld dl1(cbc) 

Copy for information and necessary action to:- 

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 
Ahmedabad. 

2. The Commissioner, GST & Central Excise, Kutch Commissionerate, 
Gandhidham. 

3. The Assistant Commissioner, GST & Central Excise Division Gandhidham. 
4/Guard File. 
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