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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner. Central Excise / Service Tax. 

Rajkot / Jamnagar / Gandhidham 

lqc1 & i[lcii) ir ii-i tr ritr /Name & Address of the Appellant & Respondent :-

M/s. PSL Limited,Plot No. 4 & 5, Sector - 12B,,Post Box No. 113, Kandla Road, 

Gandhidham-370201 Kutch 
331r(3Ftl) wn1tr  eq1i 11.iI1i  * rei vi 1'*,it / vt)T"r 4 alRaT 3Tt1r oe edi 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

rr rr I1at'M 3jtfftltzr aenari1frai 4 ct1 3ttft, 4Ol5t sçqic, 1rt 3Ttf2fZraT 1944 t talTr 35B 
vs 1ft1'r 31al, 1994' tT talTr 86 *r 3irIir f-.t11ci .ti5 t SIT pft 1/ 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 1 Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

(i) alaflwTor ,.ei'i.,t a l,,TITr  al* titc 11oe nrr, &le sic.1 nri OSI  3rtltafPr .etetF1't,o't t Iftaliw tft, 'it-c .eiIQ w 2, 
311T. . Ia5T, 5T lFt1, aFit  *T ,,ti.ft siifv li 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii)   '4k.Ic 1(a) * ado sw 3T1'lt 3TalTnT * 3tM 'that  **ar .je.iic arte rr ar 3l1*lar .-eidi) "tn (1a*z) 
r tiffirar   , jçflt pt, aear 3rpTa 3raeaIC- 3oo?I. ft *T ,at.fl alh1V I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2fld  Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 3o*ttlar  aaaia 3t4tt tar w't. Thy 3c4tc, a1c'4' (3Tftta) ¶alaiectt, 2001, 8 fea 6 i  31a1*ar Thqpr 
W EA-3 SIlT Tt*M * 5St  ,ttdf SIT1V I fl.iJl * Tt* S  SITSP, .ett .5c4T t SI1T ,tt,a *T Pt 

aavr alaji fiar, y 5 atel an  j'ti mat, 5 ate alT 50 ate Iv SISI 3RTSIT 50 eit SI'lV * ft *,asr: 1,000/- 'i1, 
5000/- .s 315151 10,000/- .ath wr Thrfrftlr starT nrrar T 's1t  skI Thal'Ilkpt nrF51 sir tmrinar, lihi 314t1ht5t .-uietS)e'tut * 

atlId4 l2l't<R ir11l *  1f *I'112d5, 5T #51 et'ti .,tih 5I)'et #51 nfc C,ett f41 .Stdi eifv I ara1lTr  sir 
itriar, #si flr 3 niieat * p'l.a sriy ..tii C5Iftrt 3rrf1*tar aSTrStiWXsiUT *T nulsi 1a I asrarar 3u1r (T 31i#1) #1 fo 31T#5ar-ir # 

#TST 500/- sxtrr sir Th51tftar Irirsi 5131T s't.tr ft1Tr 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise 
(Appeal) Rules, 2001 and shall be accompanied against one which al least should be accompanied by a fee of Rs. 1,000/-
Rs.5000/-, Rs.10,000/- where amount of duty demandlinteresllpenalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac 
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the 
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application 
made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3P'flc#a ztTalh1ttsiTui # SISIal 3{ISI, lcd 3i51, 1994 *t wtr 86(1) # 3t1r#lr aia,'t taaic'fl, 1994, l;le&t 9(1) 4i  
uir S.T.-5 * flT * *T 't'   314tar *T alntt fl, s'ti'll 91 51151 * aeo.i ark (i.i 

at usi o1 vatIli 1,# sn1v) 3/IT ath * staT * arms, srr rsi'*"t *1 3115 ,wrl.,t *1 3*51 3/IT aidi halt RI, '4L' 5 
siist SIT .aa 505, 5 eec iv ant 50 ate 51151 srsi 315strr 50 atet srlv  ak 3rltrsi s/I 51t111: 1,000/-  5,0001-  315151 10,000/- 
anq* siT Thn*ttsr starr nrirsr T tIl eaa sikt ThttWtis rIT sit arartrrar, dd()ci 3lthtsttem .-eieit1eaui t rtrrai * 'tislear di'tctr * arias 
at  atm rrtta't' * #si oet'ti ,aitm ,ei)1 54  ntot(r ¶,ai ,,jtat sll1rT I 'tiali tc sit 151151, #51 *t 351 111011 * f'vll 
rnfy str arsfftsr 3rtftstlar .-eietlaaai *t itteat ltmnssr I 51rarar 3tkar (at 30#T) #r z,' 30#alar-W11 * anar 500/- otv sir ft/Ify parr 
15311 4'ttt t'lii 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy 
of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.50001- where the amount of 
service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000I- where 
the amount of service tax & interest demanded & penalty evied is more than fifty Lakhs rupees, in the form of crossed bank 
draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal 
s situated. I Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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(i) (9cd 31 1ztzr, 1994 r rmT 86 r 3rrc-TrU3fr 2) e( (2P) ZrlrAllf c( T e4( 31rf(w, ai'e (iaIc, 1994, r 1tnrar 9(2) r 

9(2A) 1  e  1$tnñfttT vnr S.T.-7 t 3tT 41 :'rsff; R''J 31Thirl, lT 3ttt 51e"l, 3TT41 31rZtZFtT (31rli, c4iC, ie"e 

$nrFtT 4i'id 31T8T T ia'1 w' (1i ciRl ritr ?;1-v?r ai)c') 3ft 3fl-d ciaii rcie 3Trntr 315t5tT 3'flci41, 

3c'W, nlra/ - 31flIzr eztrmlf3w4lrr f( itnrr y'et g ai  31Tr *r dt tt1'-t ci 5ft 'lf / 

The appeal under sub section (2) and (2A) of the sechori $6 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

i.inder Rule 9 (2) & 9(2A) of the Service Tax Rules. 994 artd shall be accompanied oy a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise 1ppna!e) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the csistent Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

to file the appeal before the Appellate Triburat. 

(ii) flei su.#, lsr aio nice o 1oiec 3i siwc t%l r s1 3rr(   31 rrvr 1944 T 

tHU 350tH 1 3T, f 19cç  3ll31, 1994 T 2tTrT 83 3RRilT ciiw 3 sips *r ai , T 3r n 1 
31'(lU 'M1 513151 3c4i, stw/ai s c II) o1fstsr (10%), 5tH siir ow SISinisiT  'ioi(d , rr 5IP61T, 5151 hcie afalnisiT 

¶aiS?,i , wi 14151 1rttn vie, 41t 31 OPT 315~si 5141 51 ,ae mr  3T$T ler Tt1t 451  3'118341 51 ffl 

5c4ic Tw rs *ctt51 e  31 nill "eie eps cl-c sn1sr 

(I) tTwr11(v3pj5r1we 

(ii) 5Sr&4 ear r ( zr er41 wf$1 

(iii) arz eai iweiac( 41 )1erts 6 4r cierrt fisT 

- 451fl 44 I 51151 1 ciTfTTT5T )'f--h  (sr 2) 311t)1Tcirr1 2014 e 311131 ' 
9fl (11(f 3HflT1eT 'eFteft srsps 1wiernfC 

541341 315t ips 31fl51 ei(, sr' li/ 

For an appeal to be filed before the CESTAT. undcr Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance, Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty atone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tao, "Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(0) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014, 

siete wwi w' )wnn 3118431: 
Revision application to Government of India: 

s .tsrflsr r 41rlaTnr u(twi e{IHnI siTtItfi 31, 51 3q14 51141 3Tff1f5t31, 1994 r ITiST 35EE O1TT q 3)515)51 3141 
rl)5e, nncis ewet, risit8Tur 3118451 $rfl,  f-i a 'ii ao, l-nf )345T, Ti'Mf si1sr, sf15151 8)51 315151, eec, llpni, erfi lflwsft- 110001, 84 

,vial ert1vi I 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Bufiding, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

1fl IwIIJa * vnen,1 , etii iweia ¶lsisft site s/f f/fcsft wsicsi1 1R 514 1  1 t/ftl51 Tf )('vt) 31t wsicve 41 
lw ¶lh*fl  owe 515Sf 314 4151 44 tsrsr, vrr ?4 4151 45 silifur cia 1 MIII-wV11 1 4'terer, 1Ifl wIei  SIT 
)rcfl 511 44 4151 aq,eel ae 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of fiie goods in a warehouse or in storage whether in a factory or in a 
warehouse 

31TT5T /fe  fticr/fT i% Tr 8)51 84 (3151)51 41 41 51151 51 f213131)t'r SI 3lwd w  ate ST si31' sifi 45))S5 irCic, Tiwl' s/ 141 (f)sfw) e 
aie sf, fr smc'r s/ ei  f1trtfl ic, sri th silt cstTst Of srfO f1 / 
In case of rebate of duty of excise on goods xpoited lo any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

41/f irSic, si-w aw 51srsiTsr )v )eI 111111 Or 514'r, 01441 55 5/fellS Of' ain'T (315*11 ¶'e1 SITIT fil / 
In case of goods exported outside India export to I/opal or Bhut'vn, without payment of duty, 

31Vn3Tt*13315151(3Of151)Ort(rci3f43f3151P (51.2), i99$OfoRr 109 Orc,ewietwrsTfls84413 riei(T4Telc,01  
trtftlr If,ij iv 1/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of tiils Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

sw/lea 3118451 s/r i 4131'etT 441 ~inwcl EA-8 01, oft Of acseie 81141 (310111) ncta8), 2001, 01 Cioc 9 01 tcOfsr fO131(?,c fl  
451 TilT/fIr 01 1ui 01 3 ei  01 31/Is/Sr 011 ei.O wrffitr I aw/Iw  3rr8451 Oi 5fI1 5171 311/fIr 51 310171 311/fIr 84 1c1d,'j 011 
ell'ftll /tTT fit  8518151 5r41n1 IIrw 3(31zrsr, 1944 O/t rnsi 35-EE 01 cifinl 01T*fltl'Iiee, 84 31$TZT5ft Oe slm-'zr Or -f( ST TR-6 01r eif/l 
11ci01TliOSI11fVl/ 
The above application shall be made in duplicale in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and 0rder.Iri-Appeal. It should also be accompanied by a copy of TR-6 Chaltan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

VT STT84TT 0151151(31551131131171 f31t084r rsi 84 3141431184 suH vtilltv I 
'n 11513o1 ewe sire wsi/f Sri 355/f we T cOr 551/f 200/-  nçy  5511dM ¶31,er OTTO 3f1 el/f eeae ewe owe sires  01 rtic,i 1 011 
55101 1000 -/ 511 Seeder I31dli sic' I 

The revision application shell be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lec or less 
and Rs. 1000/- where the amount involved is more than Rupee's One Lac. 

elf, 511 311831 01 sie/f 5151 311018* 45 eieiTr fi 84 48451 5171 311881 01 (fly 11/41 silT SfJ131t51, e'ekrt 4sf 01 (Serer ,,risii errfflfll sr sit 
fl/l V 84011 1/fIST wi/l 01 01 ¶II 43/1(3/5111/314585141843415314/1445 3f(71 lI 018)/fr 1514'IC 4111145311841 ( ,ej 511/IT fi I / 
In case, if the omder covers various numbers of aider in original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs 1 Iakh fee of Rs. 100/- for each. 

srsn TI/I/fl/I '-elereie I1n'#' 313111315r5r, 1975, 01 3t51d,fl-1 01 IwPTr S/fl's 311/fIr 1151 5313111 311/fIr 011 tr1 ST 1315*fllr 6.50 ewn) 511 
senerness nine fflfc visiT e/Inrr en(fvi / 
One copy of application or 0.1.0. as the case may be, arid the order of the adjudicating authority shall bear a Court fee stamp 
of Re. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

18341 lln'w, 'Or10I'nT ,rcsiinl  Iln'si 0 4jwe 31t11141'sr ,-orerlSte'sur (wi') 18(1I) 1esiieef1, 1982 0' 41tlT 541 313151 113114141 511315* 4/1 
51(411(31151 n1 arrf fl/ne/f 3/ft s/f toii,j 31151l5f (Orsti ,vrar fit 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

pser 31n115*sr r1llwi/f 5* 384rvr cr11/si  01 siwl5tsr cv0451, 18315(11 sits sinfl,in'r 1/111415* 01 f/5v, 31015113(1 f8slTsthzr /ni+ri 
www.cbec.gov.in  si/f ace iw/l fi I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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ORDER-IN-APPEAL 

M/s. PSL Limited, Plot No. 4 5, Sector 12/B, Kandla Road, 

Gandhidham, Dist. Kutch (hereinafter referred to as 'Appellant') filed the 

present appeal against Order-in-Original No. Refund/14/2017-18 dated 

30.06.2017 (herein after referred to as 'the impugned order'), passed by the 

Assistant Commissioner, Central Excise Division, Gandhidham (hereinafter 

referred to as 'the lower Adjudicating Authority") 

2. The brief facts of case that the Appellant held Central Excise Registration 

No. AAACP2734KXMOO9 for manufacture of excisable goods, namely falling 

under Heading 7304 a 7305 of the first schedule to the Central Excise Tariff 

Act, 1985, vide their letter No. PSL/CEX/PCD-2/2016 dated 10.10.2016 (received 

on 13.10.2016 in the Division office) filed a Rebate claim of Rs. 45,75,79,555/-

under Section 11 B of the Central Excise Act, 1944 (hereinafter referred to as 

'the Act") with the jurisdictional Assistant Commissioner for Cenvat credit lying 

unutilized in balance at the time of closure of production and subsequent 

surrender of registration on 14.01.2017. Vide the impugned order the lower 

adjudicating authority rejected rebate/refund claim umler Rule 5 of the Cenvat 

credit Rules, 2004 (hereinafter referred to as "the Rules') read with Section 11 B 

of the Act. 

3. Being aggrieved by the impugned order, the Appellant preferred this 

appeal, inter alia, on the grounds that they had claimed refund of unutilized 

amount of Cenvat credit lying in their balance, which they were not able to 

utilize for payment of duty on final products cleared for home consumption on 

account of closure of their factory w.e.f. December, 2016; that Cenvat credit 

got accumulated on account of deemed export where the finished goods were 

exempted from payment of duty and Cenvat Credit availed on inputs was not 

required to be reversed; that they had surrendered their Central Excise 

Registration; that the rejection of the appellant's request by the Department 

to surrender Central Excise Registration is legally incorrect, as the Department 

cannot reject the appellant's request merely on the ground that certain cases 

against them are pending to be attained finality; that in the present case they 

were claiming refund of accumulated Cenvat credit on account of closure of 

factory and surrender of registration certificate; that the appellant relied on the 

decision of the Hon'ble High Court, Karnataka in the case of UOI Vs. Slovak India 

Trading Co. Pvt. Ltd. -2006 (201) ELT 559 (Kar.); that in the said case the refund 
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was sanctioned to the assessee by holding that there is no express prohibition in 

Rule 5 of the Cenvat Credit Rules, 2004 to sanction refund in case of closure of 

factory and accordingly, the Hon'ble High Court held that refund is correctly 

available to the assessee in the case of closure of the factory; that the aforesaid 

decision of the Hon'ble High Court was subsequently affirmed by the Hon'ble 

Supreme Court in 2008 (223) ELI A170 (SC); that they relied on the following 

judgements also wherein Cenvat credit was refunded on account of the closure 

of the factory 

(a) Jam Vanguard Polybutylene Ltd. reported as 2009 (247) ELT 658 (T); 
(Maintained by High Court reported as 2010 (256) ELT 523 (Born.)) 

(b) Gauri Plasticulture Pvt. Ltd. reported as 2006 (202) ELT 199 (Tri-LB); 

(c) Shalu Synthetics Pvt. Ltd. Vs. CCE reported as 2017 (346) ELT 413 (1); 

(d) Bangalore Chemicals Pvt. Ltd reported as 2017 (347) ELI 100 (1). 

3.1 It was submitted by the appellant that the tower Adjudicating Authority 

wrongly stated in the impugned order that Cenvat Credit Scheme nowhere 

envisaged refund of excise duty on inputs used in the manufacture of finished 

products; that in this case, the accumulation of Cenvat credit was not solely 

on account of export of goods and in such case, the scheme does not envisage 

refund of Cenvat credit in cash; that the lower Adjudicating Authority has retied 

upon Hon'ble Commissioner (Appeals) OIA No. 

185/2013(RAJ)CE/AK/Commr(A)/Ahd dated 25.04.2013 passed in case of M/s. 

Suraj Ropes, Rajkot; that the lower Adjudicating Authority has wrongly stated 

that filing of refund claim under Section 11 B of Central Excise Act, 1944 is 

time barred; that the appellant cannot claim refund of accumulated Cenvat 

credit lying balance on account of unit closed/surrender of Central Excise 

Registration, filed under Section 11B of Central Excise Act, 1944 read with 

Rule-5 of the Rules, as there is no legal provision for refund from the Cenvat 

account except when the same relates to credit attributable to inputs which 

have gone into the manufacture of final product exported; that the instant 

refund claim is filed only on account of unutilized Cenvat credit lying in balance 

at the time of surrender of central excise registration/unit closed and not dUe to 

goods exported; that the lower adjudicating authority has wrongly found that as 

per Rule 5 of the Rules, the case of the appellant was not fit in any manner for 

granting refund of Cenvat credit; that the Lower Adjudicating Authority has 

held that the judgemnt in the case of M/s. Slovak India Irading Co. Pvt. Ltd, is 
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squrely applicable to their case and in number of cases refund has been 

sanctioned to the assessee on the basis of the decision of the Hon'ble High Court 

and Supreme Court in th case of M/s. Slovak India Trading Co. Pvt. Ltd. 

4. Personal hearing in the matter was attended by S/Shri Ishan Bhatt, 

Advocate and Shri A.C. Abraham, General Manager of the Appellant, who 

reiterated the grounds of Appeals and submitted written submission stating that 

Cenvat credit accumulated due to export of their final products; that Rule 5 has 

no time limit; that Rule 5 allows refund of Cenvat credit; that their unit is 

closed since December, 2016 and registration was surrendered on 11th  January, 

2017 and refund claim was made in October, 2016; that addendum to Refund 

Claim was made in December, 2016; that Hon'bte Supreme Court in Slovak India 

Trading Co. Pvt. Ltd. upheld Hon'ble CESTAT's Order reported as 2006 (205) ELT 

956 (Tn); that they rely on the Hon'ble Bombay High Court and CESTAT Order in 

case of Jam Vanguard Polybutlene Ltd. Ltd. reported as 2010 (256) ELT 523 

(Bom) duly affirmed by the Hon'ble Supreme Court and Shalu Synthetics Pvt. 

Ltd. reported as 2017 (346) ELT 413 (Tri-Ahmd); that the Hon'ble CESTAT in case 

of Deepak Spinners Ltd. reported as 2014 (302) ELT 132 (Tn-Del) has decided on 

meril:s as well as on limitation of time; that in view of above, they submitted 

t.hat appeal should be allowed. 

4.1 In the Written submissions made at the time of personal hearing the 

Appellant has submitted that they stopped manufacturing operations at the 

Pipe Coating Division-Il in the month of December, 2016 and cleared all their 

closing stock on payment of duty and thereafter surrendered their registration 

certificate to the Central Excise Department on 11.01 .2017; that on the date of 

surrendering their registration certificate they had unutilized balance of Rs. 

45,48,07,037/- lying in their Cenvat Credit account; that they filed refund claim 

under Rule 5 of the Rules as they were not in position to utilize the unutilized 

balance of Cenvat credit of Rs. 45,48,07,037/- in any manner; that Cenvat credit 

accumulated due to physical exports made under Bond/LUT without payment 

of Excise Duty, and also for supplies made to Deemed Export where the 

finished goods were exempted from payment of duty and the Cenvat credit 

availed on inputs was not required to be reversed; that they produced the 

following Table given below: 

Page No.5 of 12 
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Financial Year 

Ratio of 

domestic 

sales to 

total sales 

Ratio 

Export 

sales to 

total sales 

Ratio of 

Deemed 

Export 

sales to 

total sales 

Accumulated 

Cenvat credit 

balance lying 

unutilized at the 

end of each 

financial 

year (Rupees) 

2004-05 1% 99% 0% 2,34,62,372 

2005-06 13% 87% 0% 20,27,88,369 

2006-07 95% 5% 0% 13,57,56,783 

2007-08 8% 92% 0% 29,22,92,331 

2008-09 66% 18% 18% 51,38,56,290 

2009-10 99.7% 0.3% 0% 45,16,84,036 

2010-11 100% 0% 0% 42,16,57,509 

2011-12 43% 50% 7% 42,52,17,575 

2012-14 (2 years 

combined) 

54% 0% 46% 

45,51,19,241 

2014-15 4% 0% 96% 45,55,06,415 

2015-16 0% 0% 0% 45,62,62,723 

2016-17 0% 0% 0% 45,48,07,037 

4.2 The Appellant submitted that from the Table appended above, it can be 

seen that Cenvat credit got accumulated primarily during the Financial Years 

from 2004-05 to 2013-14 on account of Physical Exports Et Deemed Export; 

that there is no dispute regarding the quantum of amount of Cenvat Credit 

balance lying unutitized in their account as genuineness of accumulated cenvat 

credit has never been questioned by the lower Adjudicating Authority during 

the proceedings, and records and documentary evidences for the same has been 

submitted to the Department during the course of proceedings; that the 

records of the Appellant have been periodically audited by the Departmental 

auditors and no irregularity with respect to accumulated Cenvat credit has 

been observed by the Departmental officers/auditors; that the Appellants 

produced on record copy of Last Audit Report for the year 2013-14; that 

supproting evidences have been produced to the original Adjudicating Authority 

in order to establish that they were elgible to cash refund of accumulated 

credit under Rule-5 of the Rules and therefore, the lower Adjudicating 

Authority erred in holding that the decision in the case of M/s. SLovak India 
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Trading Co. Pvt. Ltd. supra cannot be made applicable to the present case as 

the citation refers to the case of Refund under Rule 5 of the Cenvat credit Rules 

whereas in the instant case claim is under Section 11 B of the Central Excise Act, 

1944 and even if the claim is considered under Rule 5, the same is time barred; 

that regarding the issue of limitation, the appellant submitted that as per Rule-

5 the appellant is required to submit application to the jurisdictional 

Deputy/Assistant Commissioner for cash refund of accumulated cenvat credit on 

meeting the condition specified in the said rule "that where for any such 

adjustment is not possible, the manufacturer or the provider output service 

shall be allowed refund of such amount subject to such safeguards, conditions 

and limitation, as may be specified, by the Central Government, by 

notification"; that the notification issued under Rule-5 of the Rules states that 

the refund application under such circumstances shalt be submitted before 

expiry of the period, specified in Section 11 B of the Central Excise Act, 1944; 

that there is no provision in Section 11B of the Act as to from which date the 

limitation period prescribed under Section 11 B the Act is to be counted; that 

the relevant date for the purpose of counting limitation period under section 11 

B is defined in Explanation B to Section 11 B, but it does not cover the claims for 

cash refund of accumulated credit under Rule 5 of the Cenvat Credit Rules; that 

if the date from which limitation period is to be counted is missing, it would 

amount to not prescribing any limitation period; that the appellant filed 

application for refund of balance amount of accumulated cenvat credit at the 

time of surrender of Registration Certificate and on closure of unit; that the 

Appellant become incapable to utilize the accumulated cenvat credit for 

payment of duty on final products cleared for home consumption, from the 

date when they surrendered the Registration Certificate / Closed the unit and 

therefore, the limitation period for granting refund under Rule-5 as 

prescribed under section 11 B is required to be counted from the date when 

the Appellant surrendered the Registration Certificate/Closed the Unit and 

therefore, the findings of tower Adjudicating Authority that even if the claim is 

considered under Rule 5, the same is time barred, is incorrect. 
>- 

4.3 The appellant submitted that Rule 5 of the Rules has been amended with 

effect from 01 .04.2012; that on comparing Rule 5 of the Rules before 01 .04.2012 

and after the amendment, it is clear that the condition for allowing refund due 

to incapability to utilize or adjust the input credit has been done away with for 

exports made after 01.04.2012; that the appellant relied upon the following 
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case Laws :- 

(a) Salonah Tea Company Ltd. reported as 1988 (33) ELT 249 (SC); 

(b) Joshi Technologies International reported as 2016 (339) ELT 21 (Gui); 

(c) Hind Agro Industries Ltd. reported as 2008 (221) ELT 336 (Del); 

(d)Alar Infrastructure Pvt. Ltd. reported as 2015 (40) STR 1066 (Del). 

That they claimed refund claim under Rule-5 of Cenvat Credit Rules, for the 

reason they have become incapable to use the accumulated cenvat credit for 

payment of duty on final products cleared for home consumption, or for export 

on payment of duty; or for payment of service tax on output service, 

consequent upon surrender of registration certificate/closure of unit. 

Therefore, the ratio judgment in the case Slovak Trading Co. Pvt. Ltd. shall be 

squarely applicable in the instant case of Appellant. 

DISCUSSIONS & FINDINGS:  

5. I have carefully gone through the facts of the case, the impugned 

order, the appeal memorandum and the written as well as oral submissions 

made by the Appellant. The issue to be decided in the present appeal is 

whether Appellant is eligible for refund claim of unutilized Cenvat Credit under 

Section 11 B of the Act, read with Rule 5 of the Rules, on surrender of Central 

Excise Registration Certificate and closure of unit or not. 

6. Rule 5 of the Rules, as it prevailed during the period, is reproduced 

below :- 

(i) Prior to 01.04.2012 :- 

"RULE 5. Refund of CENVAT credit. - Where any input or input service is 

used in the manufacture of final product which is cleared for export 

under bond or letter of undertaking as the case may be, or used in the 

intermediate product cleared for export, or used in providing output 

service which is exported, the, CENVAT credit in respect of the input or 

input service so used shall be allowed to he utilized by the manufacturer 

or provider of output service towards payment of, 

(i) duty of excise on any final product cleared for home consumption 

or for export on payment of duty; or 

(ii) service tax on output service 

and where for any reason such adjustment is not possible, the 
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manufacturer or provider of output service shall be allowed refund  of 

such amount subject to such safequards,  conditions and limitations, as 

may be specified, by the Central Government, by notification." 

(ii) From 01.04.2012 onwards --:- 

"Rule 5 : Refund of Cenvat credit, 

(1) A manufacturer who clears a final product or an intermediate product 

for export without payment of duty under bond or letter of undertaking, 

or a service provider who provides an output service which is exported 

without payment of service tax, shall be allowed refund of CENVAT 

credit as determined by the following formula subject to procedure, 

safeguards, conditions and limitations, as may be specified by the Board 

by notification in the Official Gazette: 

Refund 
amount 

(Export turnover of Net 
goods + Export x CEN VAT 

= turnover of services) credit 
Total 
turnover 

Where, - 

(A) "Refund amount" means the maximum refund that is admissible; 

(B) "Net CENVAT credit" means total CENVAT credit availed on inputs 

and input services by the manufacturer or the output service provider 

reduced by the amount reversed in terms of sub-rule (5C) of rule 3, 

during the relevant period; 

(C) "Export turnover of goods" means the value of final products and 

intermediate products cleared during the relevant period and exported 

without payment of Central Excise duty under bond or letter of 

undertaking; 

(D) "Export turnover of services" means the value of the export 

service calculated in the following manner, namely :- 

Export turnover of services = payments received during the relevant 

period for export services + export services whose provision has been 

completed for which payment had been received in advance in any period 

prior to the relevant period - advances received for export services for 

which the provision of service has not been completed during the 

relevant period; 

(E) "Total turnover" means sum total of the value of - 
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(a) all excisable goods cleared during the relevant period including 

exempted goods, dutiable goods and excisable goods exported; 

(b) export turnover of services determined in terms of clause (D) of 

sub-rule (1) above and the value of all other services, during the relevant 

period; and 

(C) all inputs removed as such under sub-rule (5) of rule 3 against an 

invoice, during the period for which the claim is filed. 

(2) This rule shall apply to exports made on or after  the 1st April, 2012  

Provided that the refund  may be claimed under this rule, as existinq,  

prior to the commencement of the CENVAT Credit (Third Amendment)  

Rules, 2012, within a period of one year from such commencement:  

Provided further that no refund of credit shall be allowed if the 

manufacturer or provider of output service avails of drawback allowed 

under the Customs and Central Excise Duties and Service Tax Drawback 

Rules, 1995, or claims rebate of duty under the Central Excise Rules, 

2002, in respect of such duty; or claims rebate of service tax under the 

[Service Tax Rules, 1994] in respect of such tax. 

Explanation 1. - For the purposes of this rule, - 

(1) "export service" means a service which is provided as per [rule 6A 

of the Service Tax Rules, 1994]; 

[(lÀ) "export goods" means any goods which are to be taken out of India 

to a place outside India.] 

(2) "relevant period" means the period for which the claim is filed. 

Explanation 2. - For the purposes of this rule, the value of services shall 

be determined in the same manner as the value for the purposes of sub-

rules (3) and (3A) of rule 6 is determined.]." 

[Emphasis supplied] 

6.1 I need to examine the issue taking into account both the period as Rule 5 

existed before 01 .04.2012 and w.e.f. 01.04.2012 onwards. 

6.1.1 I find that Rule 5 of the Rules had specific proviso regarding time frame 

to be followed for claiming refund. For better appreciation of the relevant 

portion of Rule 5 of the Rules is reproduced as under :- 
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"Provided that the refund may be claimed under this rule, as existing, 

prior to the commencement of the CENVAT Credit (Third Amendment) 

Rules, 2012, within a period of one year from such commencement" 

6.1.2 I also find that at the time of amendment of Cenvat Credit Rules called 

the Cenvat Credit (Third Amendment) Rules, 2012 dated 17.03.2012 vide 

Notification No. 18/2012-CE(NT) dated 07.03.2012, specific proviso has been 

introduced by the Central Government for claiming refund under Rule 5 of the 

Rules. As per this proviso the claim of refund under the Rule 5 of the Rules for 

the period prior to 01.04.2012 was required to be filed within one year 

(emphasis supplied), meaning thereby that for refund of Cenvat credit 

accumulated as on 31.03.2012, was statutorily required to be filed on 

01.04.2013 or before. It is undisputed fact that the instant refund claim under 

consideration was filed by the Appellant on 13.10.2016. I, therefore, find that 

the lower adjudicating authority has correctly held the refund claim as time 

barred and therefore, refund claim of Cenvat credit of Rs. 42,52,17,575/-

shown to be existed as on 31 .03.2012 is time barred without doubt. I, therefore, 

uphold the rejection of refund claim of Rs. 42,52,17,575/- on the ground of 

limitation of time. 

6.2 Now deciding the issue of refund claim of Cenvat credit of Rs. 

2,95,89,462/- { i.e. Rs. 45,48,07,037/- (-) Rs. 42,52,17,575/.] for the period 

after 01.04.2012 and accumulated since then till 31.03.2015, I find that as 

stated by the Appellant with effect from 01 .04.2015, there is no production and 

sales by the Appellant. Therefore, the stipulations contained in Notification No. 

18/2012-CE(NT) dated 17.03.2012 laying down period of limitation to file refund 

claim within one year under the amended Rule 5 of the Rules, would also be 

applicable to the period after 01.04.2012. No production or sales activity has 

been carried out by the appellant since 01 .04.2015 and therefore, in order to be 

valid refund claim the Appellant ought to have filed refund claim of Rs. 

2,95,89,462/- latest by 01 .05.2016. So, having filed the instant refund claim on 

13.10.2016, that is beyond period of one year, the instant refund claim for the 

period after 01 .04.2012 is also time-barred and the same has been correctly and 

legally rejected by the lower adjudicating authority on the ground of time 

barred. 
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7. Notwithstanding, rejection of the instant refund claim on the ground of 

limitation of time, I also find that the Appellant for the period under 

consideration from 2004-05 to 2013-14 accumulated huge Cenvat credit, 

maintaining balance of over Rs. 10 crores and they were also maintaining very 

healthy ratio of export sales vis-à-vis domestic sales and therefore, the 

appellant had knowledge that they were not utilizing Cenvat credit and/or were 

not in position to utilize/adjust accumulated Cenvat credit and therefore, they 

were required to respect the Central Excise Law and should have filed refund 

clairri in time in accordance with law rather than allowing accumulation of 

Cenvat credit for period of over ten long years. 

8. Since the refund claim does not pass the test of limitation, I do not find it 

fit to go into the other issues and case-laws cited by the appellant. 

9. In view of above, I uphold the impugned order and reject the appeal filed by 

the appellant. 

S.1. 3i.fIoici,di $3rTl4cRI i'cIci c11' IT11T9Tl 

9.1 The appeal filed by the appellant is disposed off in above terms. 

By Registered Post A.D.  
To, 
M/s. PSL Ltd., 
Plot No. 4 a 5, Sector 12/B, 
Kandla Road, Gandhidham, 
Dist. Kutch. 

(vii '1ci4) 

3ild (3r'1r) 

Copy for kind information and necessary action to:  

1) The Chief Commissioner, CGST a CX, Ahmedabad Zone for his kind 
information. 

2:) The Commissioner, CGST a CX, Gandhidham, Kutch Commissionerate. 
3' ,i The Assistant Commissioner, CGST, Division, Gandhidham. 

Guard File. 
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