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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

g dieredt & 9fdard) & A Ud gar /Name & Address of the Appellant & Respondent :-
M/s. Adani Wilmar Ltd.,Village : Dhrub,,Mundra - Kutch 370 421,

38 wRAEde) ¥ aa F¥ wftw fafle afd & sugea wRed / wREer § g wde gE Fasar i
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

AT e T 37 YoF  UF Ao HANT SraiiEor & of e, S seue go HiOfaaw 1944 i 358 F e
N T e HRTA, 19947 $ URT 86 & add MEATIRAT FE & o awd & 1

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance

Act, 1994 an appeal lies 10:-

0] FAlEtor e § T W AR WA od, FEET 3eNEd Yo U9 Jare el smenfieer B Ry dis, dwe wate A 2,
IR e [WH, 75 Redt, :H Fwr awe v

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.

(i) o aRede 1(a) F warw we el F sronar aw wf s B gew, FAT 0w Yo 1@ FarEw ST mraiRemeT (ReT)
1 oRaA A Wi, | afada o, SgaEell e 3 sgweae- 3coote F A1 SN TR I
To the West regional bench of Custdms, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

(iii) el =RnftEer F gAe Wi SR W F AT 0T 3o ges () g, 2001, & Aaw 6 & sidda RuiRa e
nﬁmaaaﬂmmﬂaﬁﬁmmm|3ﬂﬁ#wﬁmwwﬁ#¢m.mm§wﬁnﬁw,s $ #hr 3k
AT T FHAT, TIC 5 ARG A AR FH, 5 AW T A7 50 AW IC 7F IREAT 50 9@ T & FOF g www 1,000/ 39,
SOOOI-WW10000/-ma:rﬁtﬁﬁaamgw£rwﬁrmﬁl R e 51 3, gafia srfel st &
YT & g Wokel F A% ¥ 6 o gdfowd &7 F ¥F g oy Wifrd 3F give a@r fRar S O | s gwe @+
T, F Y 37 A A QT TRT T wEe i AT #7 arn fRud ¥ | @ 3Ry (R HKR) § Re 3kea-T F
arr 500/ TC F UG e FT He g |/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Ceniral Excise
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/
Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penaity/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application
made for grant of stay shall be accompanied by a fee of Rs. 500/-.

(B) maﬁumma:mmﬁaaﬁwﬁwwmﬁwaem?m frgaarey, 1994, % @@ 9(1) ¥ @B
RAUIRT guT S.T.-5 & ax vt &F & o1 g v 3uF gy ow Iy ¥ R ydw g, suh wfy s # dene w1 (3ad
¥ vF IR WA Qe TR) 3R S & FH A O Wi ¥ WY, S Qa1 Af s S #ie AR eemar @ g, 9 5
W I1 309 F, smmmsommaﬁmsomm#m%wmw1000/@5000/—%@%10000/—
mwmﬁamaﬁﬁwﬁmﬁ|ﬁmawwmmmmﬁﬁm M@ F TETH (R & AT
F R o TR 87 & &% qur il Y@ith #F 3R qERT ReAT SN AR | WEMA g o s, d% &1 3@ e # e
TRT et AT AT =TT BT 4R T § | BT wRy (2 ) F W wdeA-ag F @Y 500/- F9w 1 PR gew
S ey gew |

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy
of the order appealed against {(one of which shall be cenified copy) and should be accompanied by a fees of Rs. 1000/
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of
service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where
the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank
draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal
is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.




(i) Rca #RGT, 1994 & arw 86 i 3u-urml (2) vd (2A) F 3FAY gof Hr Y Iy, Vo Pmmany, 1994, & W 9(2) W
9(2A) ¥ Fea ifE guF S.T-7 & $r 1 WAl 0F IF TRI IGFA, Fedld IeIE Yok I HIFT (WD), Feh T 3T Yok
wmﬁa&néﬁrﬁqﬁmmﬁ(mﬁ&w:ﬁwm%gﬁﬁﬁ)mmaﬁmmmmyw g
3eTE Yol WA, F 3 FARITREROT S AT Tt w HTEN A A AT A7 9T Ay e F e wd @t | )
The appeal under sub seclion (2) and (2A) of the section 36 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.

(ii) WA ok, FA 3cUE Yok U9 Farw Il wiftEe (3e) & o adel & Ave F S 3o qow wftfwm 1944
orT 3506 ¥ s, S 47 T AR, 1994 #r 7 83 & AT Ware W M wwp H S E, wsm*wﬁ:qﬁrznﬁ?ﬁu
wtETor A Hfie A WA 3eIE YeRAar OART F 10 afded (10%), airmuaaﬂ‘mrﬁaﬁ?r% a1 A, T FAT FAT
faried &, & sare e e, T B 8w URT & HadtE @ R o el T X9 O 6w T 9T § N 7 8

FET 3 R T VAT F e A R e et & e aifder ¥

@) o 11 & % e e
(if) Jade AT @ & A Awd Uy
(iii) ddT & FEEd & fRal 6 & aeld &g @

- god 9% T 3W U & WEue Med @ 2) #OFew 2014 F aws & qf B ardcl wftewdt & @erer o
w2 #A vd her @ anp A aey
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1394, an appeal against this order shall lie before the Tribunai
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

0] amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; U
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

YR FIHR & GAEIOT TG ¢

(C) Revision application to Government of India:
5 MY I GAURTY AT PRt RAT Aol #, HAT 3eme few AR, 1994 aﬁum35EEa:qzm F AT I
afem, WA EHR, AR e $HIS, e s, Usred AEmE, et #@fe, sed A9 New, @6g A a%'%—o‘nnoomaw
oy ST =rRw) /
A revision application lies to the Under Secreiary, to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

0 g AT & faell qEa F A A, Sl A B e @ R FRae @ S8R I8 F IROAG F e ar Bl ST sRan a
R fordlt T HER IE U g8Y HER I URIAA ¥ Y, o7 Rl HER IE & I HSWUT # Al F TEER F e, R aRam 4
Mmm#m#wé:mm/
in case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

(i) m%m%&hmmmaﬁm‘mmﬁmmfaﬁﬁmﬁmﬁmwmmémmawtm(ﬁ%)?
A H, S ANE F AR e o7 @ oy w1 Tl & o i
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any countsy or territory outside India.

(iii) T 3eute Yo F I U [T HRE & AT, AWe a1 NS B A e R
In case of goods exponed outside India export to Nepal or Bhutan, without payment of duty.

(iv) ﬂﬁ‘f%ﬁm%mawtwaﬁﬁv.arﬁfm%wmwmmmﬁmmﬁwé%m@ Q
%w%mag(m)tmﬁ?mﬁm (. 25, 1993 #¥ urr 109 & 2@ fawa v % ailrw yryar g W gy g #
aT

Credit of any duty allowed to be utilized towards payment of excise duty on fina! products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner {Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.

v) m\w&nﬁaﬁﬁammm&a#m#mmam(ﬁrﬁmm2001é:fﬁuwQﬂ?mﬁﬁﬁw?

TH W F W & 3 WE F Hadd & S WRC | SRS e F WY A Y g 3 3w B & 9 doweT B i
aRUl T T IeNg Yo wRREH, 1944ﬁm°5EE$mﬁmﬁHaﬁﬁmﬂ$mw F dt | TR6 1 ofy
daae f A= wiRe /
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(vi) AT HideA & @ eaiafld FuiRa oqew @ sl B s i )
aamwwmmﬁmmﬁmaﬁmﬁzooﬁﬂmm e HR AR T W T oORd §9F d SamEr g ar
w1 1000 -/ 7 AW BRar s |

& The revision appTlcanon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One lac or less

¢ ) : and Rs. 1000/- where the amount involved is more than Rupees One Lac.

S (D) I W Y H F AT LW F FARY ¥ of vedw W & AT Yok P, S90S G & Frar e wid| 5w aew &
A gu o fr Fwr wdl F @ aE & A wnfRufy AMOFTOT T UF IO T T WEX A UF AT A e & |/
- In case, if the order covers various numbers of order- in Original, fee for each O.1.0. should be paid in the aforesaid manner,

not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

(E) mm%ﬂﬁammmzmmﬁw1975*mlxmermmmmﬁqﬁrwﬁzﬁﬂaehomw
AT Yo EFRe & gt anfgwt /
One copy of application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Count Fee Act, 1975, as amended.

(F) AT AcF, FFET UG Yoh U VA FAT it (@ R) Raaed, 1982 § aftlg e s dafua mmet &
aiEnfda == ater fraet 4 3R ot waer ameiE R S ¥/
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribuna! (Procedure) Rules, 1982.

(G) sea 3fel TRwd &1 ade afte $@ @ W6E oow, Rega 3R adeas sl e, srhonlf Rl dwaee
www.cbec.gov.in & & Fd & | /
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer to the Departmental website www.cbec.gov.in
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:: ORDER-IN-APPEAL ::

M/s. Adani Wilmar Limited, Village : thub, Mundra — Kutch — 370 421
(hereinafter referred to as “Appellant”) filed an appeal against Orders-In-Original
No. ST/166/2017-18 dated 22.05.2017 (hereinafter referred to as “impugned
order”) passed by the Assistant Commissioner, Service Tax Division,
Gandhidham- Kutch (hereinafter referred to as “the lower adjudicating

authority”).

2. The brief facts of the case are that the appellant had filed application
seeking refund of Service Tax paid by them on the services utilized for export,
under Notification No. 41/2012-ST dated 29-06-2012, as amended (hereinafter
referred to as “the said notification”), before the Lower Adjudicating Authority.
The lower adjudicating authority has rejected refund of Rs. 2,51,756/- in respect
of “SBC” and "KKC” vide impugned order with reason that refund of SBC and
KKC are not admissible as there is no clarification for refund of SBC & KKC in
the said notification.

3. Being aggrieved with the impugned order, the appellant filed this appeal,
inter-alia, on the grounds that :-

0) The Lower Adjudicating Authority has already sanction SBC & KKC
involved in their previous months refund claims and same were not

appealed by the department.

(ii) Without affording any opportunity to present their case and the lower

adjudicating authority violated the principal of natural justice.

(iii) The adjudicating authority has rejected refund in respect of SBC & KKC
only reason in the impugned order that therein no clarification in the said

notification was based on assumptions and presumptions. \/\,\NQ/
ot

(iv) SBC & KKC have been introduced vide Sub section (5) of Section 119
of Finance Act, 2015 and Sub Section (5) of Section 161 of the Finance
Act, 2016 respectively, shall be levied and collected as Service Tax and
therefore, eligible for exemption / rebate under the provisions of said

notification.

(v) In the past Education Cess and Higher Education Cess imposed under
Finance Act, 2004 and Finance Act, 2007 respectively and both have
been refunded to exporters along with Service Tax. The appellant also

submitted case laws of M/s. Cauvery Coffee Traders reported as 201f?;
Page 3 of
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(31) STR 126 (Tri. Bang.), M/s. Kundremukh lron Ore Co. Limited
reported as 2013 (31) STR 633 (Tri. Bang.) and M/s. Tumkar Minerals
P. Ltd. reported as 2016 (41) STR 434 (Tri. Mum.) wherein it has been
held that refund of Education Cess and Higher Education Cess is also
admissible under the provisions of Notification 41/2007-ST dated

06.10.20117. The case laws are squarely applicable to present case.

4, Personal hearing in the matter was attended by Shri Shridev Vyas,
Advocate, wherein he, inter alia, reiterated the grounds of appeal and submitted
that the services have been used in the export of goods under Notification No.
41/2012-ST; that the Government intention is not to export tax and hence refund
of SBV & KKC is to be allowed; that in a similar case of Automobile Cess, the
Hon'’ble High Court has allowed refund of Automobile Cess in the case of TVS
Motor Co. Limited reported as 2015 (323) ELT 57 (Karnataka), though
Notification No. 19/2004- CE (N.T.) also did not specifically said refund of
Automobile Cess; that CESTAT, Banglore also allowed refund of AED on HSD
exported under Notification No. 22/2003-CE dated 31.03.2003 in a similar case
of M/s. Transworld Garnet India P. Ltd. reported as 2017 (10) TMI 341 (Tri.
Bang.); that in view of above, refund of SBC & KKC paid on services used in

export of goods should be allowed.

FINDINGS:

5. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum and the submission of the appellant. The issue to be
decided in the present case is as to whether the appellant is entitled for refund
of SBC & KKC paid on services used for export of goods under Notification No.

41/2012-ST dated 29.06.2012 or otherwise. Q@J\’\“{(\/

6. | find that the lower adjudicating authority has held that refund of SBC &
KKC is required to be rejected as there is no clarification regarding refund of
SBC & KKC in Notification No. 41/2012-ST, whereas, the appellant has
submitted that Notification No. 41/2012-ST is clearly stating to grant refund of
service tax paid on the services used for export of goods and sub-section (2) of
Section 119 of the Finance Act, 2015 and sub-section (2) of Section 161 of the
Finance Act, 2016 clearly stipulate SBC and KKC as service tax respectively;
that sub-section (5) of Section 119 of the Finance Act, and sub-section (5) of the
Section 161 of the Finance Act, 2016 also stipulate that all provisions related to

refund of service tax under Finance Act, 1994 shall be applicable to refund of
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SBC & KKC. | find that above provisions were not taken into consideration by

the lower adjudicating authority in the impugned orders.

7. | find it relevant to refer to Notification No. 41/2012-ST dated 29.06.2012
which allows refund of Service Tax, and opening Paragraph reads as under: -

In exercise of the powers conferred by section 93A of the Finance Act,

1994 (32 of 1994} (hereinafter referred to as the said Act) and in

supersession of the notification of the Government of India in the

Ministry of Finance (Department of Revenue) number 52/2011-Service
Tax, dated the 30th December, 2011, published in the Gazette of India,
Extraordinary, Part ll, Section 3, Sub-section (i) vide number G.S.R.
945(E), dated the 30th December, 2011, except as respects things done
or omitted to be done before such supersession, the Central
Government, on being satisfied that it is necessary in the public interest

so to do, hereby grants rebate of service tax paid (hereinafter referred to

as rebate) on the taxable services which are received by an exporter of

goods (hereinafter referred to as the exporter) and used for export of

-goods, subject to the extent and manner specified herein below,

namely.-

(Emphasis supplied)
7.1 In view of above, | find that Notification No. 41/2012-ST dated 29.06.2012
grants refund of service tax paid on the taxable services received by an exporter
of goods and used for export of goods. | find that SBC is leviable by virtue of
insertion of Section 119 of Finance Act, 2015, as service tax on the value of
taxable services at the rates notified by the Central Government. | would like to
reproduce Chapter VI inserted vide Section 119 of the Finance Act, 2015, which
is as under:- O -
Chapter VI @VM/

Swachh Bharat Cess
119. Swachh Bharat Cess. —

(1) This Chapter shall come into force on such date as the Central

Government may, by notification in the Official Gazette, appoint.

(2) There shall _be levied and collected in accordance with the

provisions of this Chapter, a cess to be called the Swachh Bharat Cess,

as _service tax on all or any of the taxable services at the rate of two per
cent. on the value of such services for the purposes of financing and
promoting Swachh Bharat initiatives or for any other purpose relating

thereto.

(3) The Swachh Bharat Cess leviable under sub-section (2) shall be in
addition to any cess or service tax leviable on such taxable services
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under Chapter V of the Finance Act, 1994 (32 of 1994), or under any

other law for the time being in force.

(4) The proceeds of the Swachh Bharat Cess levied under sub-section
(2) shall first be credited to the Consolidated Fund of India and the
Central Government may, after due appropriation made by Parliament
by law in this behalf, utilise such sums of money of the Swachh Bharat
Cess for such purposes specified in sub-section (2), as it may consider

necessary.

(5) The provisions of Chapter V of the Finance Act, 1994 and the rules

made thereunder, including those relating to refunds and exemptions

from tax, interest and imposition of penalty shall, as far as may be, apply

in relation to the levy and collection of the Swachh Bharat Cess on

taxable services, as they apply in relation to the ievy and collection of tax

on such taxable services under Chapter V of the Finance Act, 1994 or
the rules made thereunder, as the case may be.
(Emphasis supplied)
7.2  |find that KKC is leviable by virtue of insertion of Section 161 of Finance
Act, 2016, as service tax on the value of taxable services at the rates notified by
the Central Government. | would like to reproduce Chapter VI inserted vide
Section 161 of the Finance Act, 2016, which is as under:-
CHAPTER VI
KRISHI KALYAN CESS

SECTION 161. Krishi Kalyan Cess. — (1) This Chapter shall come into
force on the 1st day of June, 2016.

(2) There shall be levied and collected in accordance with the

provisions of this Chapter, a cess to be called the Krishi Kalyan Cess, as

service tax on all or any of the taxable services at the rate of 0.5 per
cent. on the value of such services for the purposes of financing and
promoting initiatives to improve agriculture or for any other purpose

relating thereto.

(3) The Krishi Kalyan Cess leviable under sub-section (2) shall be in
addition to any cess or service tax leviable on such taxable services
under Chapter V of the Finance Act, 1994 (32 of 1944), or under any

other law for the time being in force.

(4) The proceeds of the Krishi Kalyan Cess levied under sub-section
(2) shall first be credited to the Consolidated Fund of India and the
Central Government may, after due appropriation made by Parliament by

law in this behalf, utilise such sums of maoney of the Krishi Kalyan Cess
Page 6 of 9
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for such purposes specified in sub-section (2), as it may consider

necessary.

(5) The provisions of Chapter V of the Finance Act, 1994 (32 of 1944)

and the rules made thereunder, including those relating to refunds and

exemptions from tax, interest and imposition of penalty shall, as far as

may be, apply in relation to the levy and collection of the Krishi Kalyan

Cess on taxable services, as they apply in relation to the levy and

collection of tax_on such taxable services under the said Chapter or the

rules made thereunder, as the case may be.
(Emphasis supplied)

7.3 | find that Section 119 of Finance Act, 2015 levied SBC on taxable
services and Section 119(2) of the said Act specifies SBC as Service Tax and
Section 119(5) of the said Act specifies that the provisions of refund of Service
Tax under Finance Act, 1994 shall apply to refund of SBC; and Section 161 of
Finance Act, 2016 levied KKC on taxable services and Section 161(2) specifies
KKC as Service Tax and Section 161(5) specifies that the provisions of refund of
Service Tax under Finance Act, 1994 shall apply to refund of KKC. | also find
that Section 119(1) of the Finance Act, 2015 stipulated that SBC shall be levied
from the date as notified by the Central Government and the Central
Government issued Notification No. 22/2015-ST dated 06.11.2015 under
Section 93(1) of the Act and fixed rate of SBC @ 0.5% of the value of taxable

services.

7.4 It is clear that SBC has been levied as service tax only as has been
stated to in Section 119(2) of the Finance Act, 2015 and the rate of SBC @ 2%
of value of taxable services proposed under the Finance Act, 2015 has been
reduced to @ 0.5% of value of taxable services vide notification issued under
Section 93(1) of the Finance Act, 1994 which enables central government to
grant exemption from service tax. Therefore, | am of the considered view that
SBC has been given status of service tax levied under the Finance Act, 1994 for
the purpose of refund/rebate. In view of discussions held above, | also find
ample force in the arguments of the appellant that SBC & KKC though called
cess but have been given status of service tax as is evident from Section 119(2)
& Section 119(5) of Finance Act, 2015 and Section 161(2) & 161(5) of Finance
Act, 2016 respectively.

7.5 | find that it is settled position that the Government of India has
consistently adopted policy not to export taxes. If the contention of the lower

adjudicating authority is accepted then refund of SBC & KKC, even if imposed
Page 7 of 9
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as Service Tax vide Section 119(2) of Finance Act, 2015 and vide Section
161(5) of Finance Act, 2016, shall not be allowed, which will mean that intention
of legislation is to export taxes and the stated policy of the Government shall be
reversed by such an interpretation. It is settled position of law that any provision
of law can’t be interpreted in such a way to make other provisions of law

meaningless or to reverse the intention of the legislation.

8. | find that Notification No. 41/2012-ST dated 29.06.2012 has been issued
under Section 93A of the Act which gives Central Government power to grant
rebate. The said Notification No. 41/2012-ST grants refund of service tax paid
on the taxable services used for export of goods by an exporter. Since SBC &
KKC, both have been treated as service tax, as detailed above, the rebate of
SBC & KKC is allowable under Notification ibid.

8.1 | also find that Notification No. 39/2012-ST dated 20.12.2012 granting
refund of service tax paid on services used in providing export of services has
been amended vide Notification No. 3/2016-ST dated 03.02.2016 and
Notification No. 29/2016-ST dated 26.05.2018, so as to allow refund of SBC and
KKC; similarly, Notification No. 12/2013-ST dated 01.07.2013 allowing refund of
service tax paid on specified services used in SEZ has also been amended vide
Notification No. 2/2016-ST dated 03.02.2016 and Notification No. 30/2016-ST
dated 26.05.2016, so as to allow refund of SBC & KKC, however no such
amendment has been made in Notification No. 41/2012-ST dated 29.06.2012

because no amendment is required as explained below:- W/
P

8.2 Notification No. 39/2012-ST dated 20.12.2012 had allowed refund of

service tax and cess and Explanation 1 was as under —

Explanation-1

(a) service tax means service tax leviable under Section 66 or Section
668 of the Finance Act, 1994;

(b) education cess means education cess on taxable service
levied under section 91 read with section 95 of the Finance (No.2) Act,
2004 (23 of 2004);

(c) Secondary & Higher Education Cess means Secondary & Higher
Education Cess on taxable services levied under section 136 read with
section 140 of the Finance Act, 2007 (22 of 2007).

(Emphasis supplied)

Page 8 of 9




Appeal No: V2/162/GDM/2017
Appellant: M/s. Adani Wilmar Limited

9

8.3  Therefore, there was need to add SBC & KKC as clause (d) and clause
(e) vide Notification No. 3/2016-ST dated 03.02.2016 and Notification No.
29/2016-ST dated 26.05.2016 as because only Service Tax leviable under
Section 66 or Section 66B of the Finance Act, 1994 had been covered under
clause (a) and not Service Tax as imposed under Section 119 of the Finance

Act, 2015 and Service Tax imposed under Section 161 of Finance Act, 2016.

8.4  Notification No. 12/2013-ST dated 01.07.2013 had specifically provided
refund of service tax leviable under Section 66B of the Finance Act, 1994
whereas SBC & KKC have been levied as Service Tax under Section 119 of the
Act inserted vide Finance Act, 2015 and Section 161 of the Act inserted vide
Finance Act, 2016, respectively, hence there was legal requirement to amend
Notification No. 12/2013-ST vide Notification No. 2/2016-ST and Notification No.
30/2016-ST dated 26.05.2016 to include SBC & KKC for refund under
Notification No. 12/2013-ST as SBC & KKC are not leviable under Section 66B
of the Finance Act, 1994; whereas Notification No. 41/2012-ST dated
29.06.2016 has allowed refund of service tax without specifying whether leviable
under Section 66 or Section 66B of the Finance Act, 1994 and hence, no
amendment in Notification No. 41/2012-ST wasl/is legally required to be
undertaken.

9. In view of above factual & legal position, | set aside the impugned order
and allow appeal filed by the appellant.

RQ.  Uiciemdl gRI oo &1 TS iUl &1 ATeRT IWIed aiie A forar srar g1

9.1 The appeal filed by the appellant is disposed off in above terms.

AT, B
Wy {"@,wii Qﬁ‘\“f/ \?\‘
;?‘1 v (AR Gy
TAT AL
Lo s (T ) SHTgdd (G{Cﬂ?ﬂ)
By Speed Post
To,
M/s. Adani Wilmar Limited, 9Y el ffamR s,
Village : Dhrub,
Mundra - Kutch — 370 421 RIRER-SE
13_32! -ty — 390 ¥R?

Copy to:
1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise, Kutch.
3) The Assistant Commissioner, GST & C.Ex, Gandhidham Urban Division,
Gandhidham
Guard File
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