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Arising out of above mentioned 010 issued by Additional/Joint]Deputy/Assistant Commissioner, Central Exciae / Service Tax, 

Rajkot I Jamnagar / Gandhidham 

E1 3ci1i & ,i11cii r .ii -i t!i qaT /Name & Address of the Appellant & Respondent :- 

MIs. Adani Wilmar Ltd.,Village : Dhrub,,Mundra - Kutch 370 421, 

fl5r 3TTr(3rEft) mi1r .t,'l1 ni1i  nM, titF1't'i I ut1lwni 5T5T 3tttrt ct w 1#,i1 l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

1flT nra , ,.-4k ic nrt tt 1oI'I  3f4YZr .-lIeiT0'*,(uI i1 3pl1r, tats -'ic nr 3TlR 1944 t trm 35B 3TPPttT 
(A) ¶ac,i 31jTlT, 1994   'I T1 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

(i) ni4kvr * swItipr eiicl fl -ii tt,., tslsr ,-'to.t o 1oiw  3T4ttsr .-ttetlle&ni r fw i-c cT'' / 2, 
3tTt. . 'Wt, 51 1FP1t, i't t "ttl m1 li 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation, 

() MTT  1(a) *  SIlT 3Jtft4t 3rsrlflT tlw :11* 3rtM *flett nrv, tRr  nrwr t )nii,.& 311(tttlsr aljlThwInr ()r) 
ntt ctsri etsr 'lfwr, ,fl1e a, 9strett slesr 3mIt1' 31 ntelc- 3netE w't t .aifl vntr I! 
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 3ft1li o-eIeI1l4'tw I 1I8T 3l4tfr ',41-cd ' liv *5lSl c'li, trpwt (3s'tli) oac1, 2001, I ¶ieJ1 6 t 31BS)1T tII'tI'IfttT l,v 
etr EA-3 t sijt dn/t fu ,ai.ij vn1v I $i sr w t isr, rt ,,"i,o nr t stiar ,wita 4t siiar it 

citiiI STarr atsftatT, etiv 5 ita lT ,ae sr, 5 iiec qar saT 50  qv TR 3TaraT 50 nlus v * 3rlf1eI at wenr: 1000/- 
5,000/- '1 31-IeT 10,000/- 's'-i SIT fftaftftlr arvar fra *T ar1   tti ¶m'tftr tl,* sat sirrnar, *i.lrt 31f'rvtlsl .-etei4i,.tut r 
ITTIST t eflie#,  1ct( a snr *  sIt th neio ,iifl i-c citi foI .u.it sully I 1T1t1tXST 19.0 SIT 

t 3y thea * .1I sully yi 11e(lc1 3ltfttltzr .-oiFwur sIt Illiat fIts-apr I sis-rvr 3hTtT (T 3)iT) * f4v 3TIt5sTrt i 
tn'r 500/- srtv sat 18111'thsr tsaw arsti ea.ii ldtI I, 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise 
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/-
Rs.5000/-, Rs.10,000/- where amount of duty demand/interestipenalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac 
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the 
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application 
made for grant of stay shall be accompanied by a fee of Ps. 500/-. 

3IlI41I -eIet(4,ni r 115581 3PIt1T, 51,-cl 3Tl1115r, 1994 sIt tmT 86(1) * 3i115'iTT ctI4"i ¶J1Oir'fl, 1994, 5 ¶lie 9(1) 

* 1sa kfl sanIty) 3lT p$) * sass * sass usa  s sal's, r 1oisa  sIr ssis-r ,ti.cl sIT ss'fsr 3Thr cuei 'Tall sss*ei, e'tv 5 
N11a TT -a'i1+ SIST, 5 cilIa 55W SIT 50 cilIa 55W ItSI 3tSl6T 50 cii -iir st 35W155 pIt SISTIt: 1,000/-  5,000/- e5 31s-111T 10,000/- 

 sat fItsjtftpr ,iit tnsa *1 q1 ecI.i wItI ltIsa)ftpr srpsa sat ssatpnar, a51ci 3ltftlItlT ,-etet1fla,tut nIlt triter epiesa Ct-ci  * 
* fTaft sIr 11Icl1l4 8T Itsa oR1 'nt ),eaiRci 55 i'rc C,nINI 51'41 li.lT 5111131  I sralflpr is-c SIT slSTInIT, *SI sIt tIBeT * l.iI 
sitiv ,vti e51d 3ttftTItSt ,-eieii1f1saut sIr triter fIts-I's I 5s-T'TST 3hlIttr (st 31*5) fv 3n 51s-f-'t * susr 500/- '-tp sat Ills-rIft's trslal; 

31317 ecl..li fl'lti I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
qusdruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy 
of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of 
service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where 
the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank 
draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal 
is situated. I Application made for grant of stay shall be accompanied by a fee of Rs.5001-. 

(B)  



(C) 

(I) 

(v)  

(vi)  

(i) (i 311fl141r, 1994 y tm 86 r 3-tll4T3t (2) Q 2A) 3rtcc o( 4fr edi 3tfl, wi G1eeeit, 1994, r fee 9(2) iza 

9(2A) r  d1 fI'riift?r i' S.T.-7 r art trtmfy 3ar 4lir 34141r, atar ai-wc hf. 3Tt4T 3lTiTeSr (3TtfFl4), -çlrt 3r4k 11541 

0R1 th1r 31TriT r wtrzif ii rik (ar) 1147 t f)1 1lari17i  i{) xfTfv) 3f(T 3114414 ail ftfllrw  HIT 315(141 3tlIi#cI, i3f14 

3cI  11441/ 41414, /F 3Trfl1T tikT41oT t HITk314 (131 S14 41 4Iv  3IT1T 1 S 4151 4J1  (11'ft / 

The appeal under sub section (2) and (2A) of the section 36 the Finance Act 1994, shatl be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules. 19i1 and shalt be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise 'Appeals) (one of which shall be a certified copy) and copy of the order 

oassed by the Commissioner authorizing the Assistsnt Commissioner or Deputy Commissioner of Central Excise! Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) flw tw, iar 3Irfl31lar ai1f1rtci (T) v1  3tfli r   ii 3it1rar 1944 T 
11151 351141 r 3415151, 15 T firfle 3r1I1I3THI, 1994 T RuT 83 1 31195)51 5141514 4 t 5114 t , 9T 3111r 1 M1l 311(131)51 

3rl4r w a-wc 4c"4./Ot w lIt q1Tt14 (10%), ar siiar t OISI1SIT foI1?d , zrr 1551)41, 155  

flari?.i , 41151 Ti T413411Tfj  ewl) 3 T(19Twf v 513r1l415r(l 
13ja1j-qi 351rJTH,viW 51i-.i 1rIfIl4 

(I) 

(ii) 5145151 .rei *1 511 ul lc'ic1 Trf9T 

(iii) 51515151 iiir  51s t)zrzr €1 4j 39195114 5151  

7515(51 315)1 1151 3111151 5)1 ei 51( l-/Fi/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of  ths Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would he subiect  to a ceiling of lls. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 

(I) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Canvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pe'iding before 

any appellate authority prior to the commencement of the Finance (No2) Act, 2014. 

iRate at.wis 5)1 qsktlwr 39151(151: 
Revision application to Government of India: 
614 3115114 5)1 1151(htlur eiGiwr 1U-iC1 tart iatc51 51, rzr 3rt1(1 111511 3l51315t5t, 1994 5)r 11141 35EE 5) 115114 5141141 *1 31195114 3141 
srl51tw, smyr etwit, 515111811]T 31T514vr 4, 1ti-rt earete, hal-a ¶Htsiizr, I/Mt 11)sr, aflarar lt iR91a4, eaic Jl5, w15151l-ii0ooi, 5)1 
15)41 oiIlI 4l1Vl / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by firrit proviso to sub-section (1) of Section-356 ibid: 

cia 51i ¶eI) iweia 5) craw  51, ft1I i#,#ia )5)I51 rrar 5)1 151) wittar 51 51arr 5t14 5) 'rticrt cTha zrr R*(1 3T iai1 41 
(h 15)4(1 t141 3417 51 45) 59114 5(14 'lRIJlf 5) ftii, ITt 15)I(1 11117 51 41 111175151 ,Eflcl 5) 5) 514151, 15)l-t 4'RtaI  ll 
1fl i 4(1 51 crc 5) i4ahid 5)3913951 51W 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

591411 5) ert ¶4,efl  41 s)ar ¶8151'1lT 514 14 39115 5) 1i1iat)4 51  w-) arc 517 14(1 5)5))iT a'-arc 1t -w 5) i (k51ar) 5) 
zrrsr51 51, ait arsr 5) airat (5)511  siT 5)t (Hlrit)4 5)t r(1 (II / 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable malarial used in 
the manufacture of the goods which are exported to any country or territory outside India. 

11k ar-arc iri41 511 513119151 15)ir fci 511714 *1 elfil, 5151151 siT 5114151 1951 31114 Itrii)sr (5)ai T5T1 i / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

4151 riclil, 5) jc'IIC,,d 51c'l, 5) 59514114 511 (51151 351 $ji(I 5111151(191 3515)1511171 1151 (1395) ¶3l21 -c 11111411551 5) clfd JlI-1 5)1 3117 5151 
3115111 41 31151414 (3M(sr) 5) casti fti-rt 3tl5)lael (Sr. 2). 1993 5)r 11141 109 5) arhr l51srsr *r 5(511915)71  3T91r iai(FH q Tr 51 
trt151sr 15)11 5(51 511/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeai) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

wear 5) i51a-çj 31151751 5)1 a51 cil51tmr '5114 EA-8 51, 151 5)r 51115113r a-arc,c sra (311(171) 1wciai51, 2001, 11ac 9 5) 3415191 fil1c 51, 
3115151 5) 5) 3 5(1(1 51; 341(1T 5)1 ifl vtil51v I iq51'tii 31151611 5) 99151 35)4 aIT51IT 14 31415r 3115111 5)1 t ciftlsu 1rasr 5)r .aiol) 

411(5111 1 41151 51w5)TZ1 3141(1 19c"  31IT5(, 1944 5)1 IIRT 35-EE 5) (517515191  ltc-# 5)1 3f413151 5) 41414 5) 51(7 '44 TR-6 5)r vl1 
99r1d 5)r r?l Int51vl / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

qar5)arur 31151(1515)4151 IlI3rt (51151(1451117415)1 3k,iaJft 5151 anvft arnl51t  I 
1l1o1heJl1141aital51T35114151ta420O/-4r51514171f5)ar ,ai;3f17a1999eijhwal1141arw51ai(1jf41 

.t'4'51 1000 -/ 51111 11541151 15)111 olil I 
The revision appI(cation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One [ac or less 
arid Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) a151 (191 3115191 51 w$ 511 aai51ar 5141 594141 3(34  3115)11 5) flv 11741 511 115119151, aiale<ri (1T 51 15)ei ccii 511151511  (111 4541 5) 
51 sly 5)r (51711 qit) wrt) 51 5) ¶1tj 451115151(51 3111'rlllar Il91wh11i 451 1141 31t5r rr 515119zr  ait,t,rt 451 1141 31151(151 ¶5)at 'aidi 51 I / 
In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

51511914f1f8191 -4rITjc'ati llc'4' 3115)1515134, 1975, 5) 3159711111-I 5) 3171434 3334 3115151 111 75rsllr ati51ar 5)r q151 rtt (5141)15151 6.50 11151 aIr 
1}a, (t  4111 41cr wril51vI / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

511cr 11741, 51451151 i-11I(1 llc'#' 1551 51arw  394(13141 -aiarlOe'r (eei) (51t) 1acrai51, 1982 51 al91lsr oar iar 51ar1HIti rtiCc51 4/F 
we 11ri  fkecl 31(7 sIt 115151 3115(1*51 15)er .arrtt 511 / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise arid Service 
Appellate Tribunal (procedure) Rules, 1982. 

3411 341(51114 rl5)wi51 aft 394(171 51151411  51 41115)ar carve, (51arsl11 3117 cflccc 111413141 4/ C9, 314(1511551 ¶515115)151 51eaic 
www.cbec.gov.in  at/F 51w .u'e51 51 I / 
For the elaborate, detailed and latest provisions elating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  

* 
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:: ORDER-IN-APPEAL::  

M/s. Adani Wilmar Limited, Village : Dhrub, Mundra — Kutch — 370 421 

(hereinafter referred to as "Appellant") filed an appeal against Orders-In-Original 

No. S1116612017-18 dated 22.05.2017 (hereinafter referred to as "impugned 

order") passed by the Assistant Commissioner, Service Tax Division, 

Gandhidham- Kutch (hereinafter referred to as "the lower adjudicating 

authority"). 

2. The brief facts of the case are that the appellant had filed application 

seeking refund of Service Tax paid by them on the services utilized for export, 

under Notification No. 41/2012-ST dated 29-06-2012, as amended (hereinafter 

referred to as "the said notification"), before the Lower Adjudicating Authority. 

The lower adjudicating authority has rejected refund of Rs. 2,51,756/- in respect 

of "SBC" and "KKC" vide impugned order with reason that refund of SBC and 

KKC are not admissible as there is no clarification for refund of SBC & KKC in 

the said notification. 

3. Being aggrieved with the impugned order, the appellant filed this appeal, 

inter-a/ia, on the grounds that :- 

(I) The Lower Adjudicating Authority has already sanction SBC & KKC 

involved in their previous months refund claims and same were not 

appealed by the department. 

(ii) Without affording any opportunity to present their case and the lower 

adjudicating authority violated the principal of natural justice. 

(iii) The adjudicating authority has rejected refund in respect of SBC & KKC 

only reason in the impugned order that therein no clarification in the said 

notification was based on assumptions and presumptions. 

(iv) SBC & KKC have been introduced vide Sub section (5) of Section 119 

of Finance Act, 2015 and Sub Section (5) of Section 161 of the Finance 

Act, 2016 respectively, shall be levied and collected as Service Tax and 

therefore, eligible for exemption / rebate under the provisions of said 

notification. 

(v) In the past Education Cess and Higher Education Cess imposed under 

Finance Act, 2004 and Finance Act, 2007 respectively and both have 

been refunded to exporters along with Service Tax. The appellant also 

submitted case laws of M/s. Cauvery Coffee Traders reported as 2013 
Page 3 of 9 
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(31) STR 126 (Tn. Bang.), M/s. Kundremukh Iron Ore Co. Limited 

reported as 2013 (31) STR 633 (Tn. Bang.) and M/s. Tumkar Minerals 

P. Ltd. reported as 2016 (41) STR 434 (Tn. Mum.) wherein it has been 

held that refund of Education Cess and Higher Education Cess is also 

admissible under the provisions of Notification 41/2007-ST dated 

06.10.20117. The case laws are squarely applicable to present case. 

4. Personal hearing in the matter was attended by Shri Shridev Vyas, 

Advocate, wherein he, inter alia, reiterated the grounds of appeal and submitted 

that the services have been used in the export of goods under Notification No. 

41/2012-ST; that the Government intention is not to export tax and hence refund 

of SBV & KKC is to be allowed; that in a similar case of Automobile Cess, the 

Hon'ble High Court has allowed refund of Automobile Cess in the case of T\JS 

Motor Co. Limited reported as 2015 (323) ELT 57 (Karnataka), though 

Notification No. 19/2004- CE (N.T.) also did not specifically said refund of 

Automobile Cess; that CESTAT, Banglore also allowed refund of AED on HSD 

exported under Notification No. 22/2003-CE dated 31 .03.2003 in a similar case 

of M/s. Transworld Garnet India P. Ltd. reported as 2017 (10) TMl 341 (Tn. 

Bang.); that in view of above, refund of SBC & KKC paid on services used in 

export of goods should be allowed. 

FINDINGS:  

5. I have carefully gone through the facts of the case, the impugned order, 

appeal memorandum and the submission of the appellant. The issue to be 

decided in the present case is as to whether the appellant is entitled for refund 

of SBC & KKC paid on services used for export of goods under Notification No. 

41/2012-ST dated 29.06.2012 or otherwise. 

6. I find that the lower adjudicating authority has held that refund of SBC & 

KKC is required to be rejected as there is no clarification regarding refund of 

SBC & KKC in Notification No. 41/2012-ST, whereas, the appellant has 

submitted that Notification No. 41/2012-ST is clearly stating to grant refund of 

service tax paid on the services used for export of goods and sub-section (2) of 

Section 119 of the Finance Act, 2015 and sub-section (2) of Section 161 of the 

Finance Act, 2016 clearly stipulate SBC and KKC as service tax respectively; 

that sub-section (5) of Section 119 of the Finance Act, and sub-section (5) of the 

Section 161 of the Finance Act, 2016 also stipulate that all provisions related to 

refund of service tax under Finance Act, 1994 shall be applicable to refund of 

Page 4 of9 
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SBC & KKC. I find that above provisions were not taken into consideration by 

the lower adjudicating authority in the impugned orders. 

7. I find it relevant to refer to Notification No. 41/2012-ST dated 29.06.2012 

which allows refund of Service Tax, and opening Paragraph reads as under: - 

In exercise of the powers conferred by section 93A of the Finance Act,  

1994 (32 of 1994) (hereinafter referred to as the said Act) and in 

supersession of the notification of the Government of India in the 

Ministry of Finance (Department of Revenue) number 52/2011-Service 

Tax, dated the 30th December, 2011, published in the Gazette of India, 

Extraordinary, Part II, Section 3, Sub-section (I) vide number G. S. R. 

945(E), dated the 30th December, 2011, except as respects things done 

or omitted to be done before such supersession, the Central 

Government, on being satisfied that it is necessary in the public interest 

so to do, hereby qrants rebate of service tax paid (hereinafter referred to 

as rebate) on the taxable services which are received by an exporter of 

goods (hereinafter referred to as the exporter) and used for export of 

goods, subject to the extent and manner specified herein below, 

namely.- 

(Emphasis supplied) 

7.1 In view of above, I find that Notification No. 41/2012-ST dated 29.06.2012 

grants refund of service tax paid on the taxable services received by an exporter 

of goods and used for export of goods. I find that SBC is leviable by virtue of 

insertion of Section 119 of Finance Act, 2015, as service tax on the value of 

taxable services at the rates notified by the Central Government. I would like to 

reproduce Chapter VI inserted vide Section 119 of the Finance Act, 2015, which 

is as under:- 

Chapter VI 

Swachh Bharat Cess 

119. Swachh Bharat Cess. — 

(1) This Chapter shall come into force on such date as the Central 

Government may, by notification in the Official Gazette, appoint. 

(2) There shall be levied and collected in accordance with the 

provisions of this Chapter, a cess to be called the Swachh Bharat Cess,  

as service tax  on all or any of the taxable services at the rate of two per 

cent. on the value of such services for the purposes of financing and 

promoting Swachh Bharat initiatives or for any other purpose relating 

thereto. 

(3) The Swachh Bharat Cess leviable under sub-section (2) shall be in 

addition to any cess or service tax leviable on such taxable services 

Page 5 of 9 
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under Chapter V of the Finance Act, 1994 (32 of 1994), or under any 

other law for the time being in force. 

(4) The proceeds of the Swachh Bharat Cess levied under sub-section 

(2) shall first be credited to the Consolidated Fund of India and the 

Central Government may, after due appropriation made by Parliament 

by law in this behalt utilise such sums of money of the Swachh Bharat 

Cess for such purposes specified in sub-section (2), as it may consider 

necessaiy. 

(5) The provisions of Chapter V of the Finance Act, 1994 and the rules 

made thereunder, includinq those relatinq to refunds and exemptions 

from tax, interest and imposition of penalty shall, as far as may be, apply 

in relation to the levy and collection of the Swachh Bharat Cess on  

taxable sen/ices, as they apply in relation to the levy and collection of tax 

on such taxable services under Chapter V of the Finance Act, 1994 or 

the rules made thereunder, as the case may be. 

(Emphasis supplied) 

7.2 I find that KKC is leviable by virtue of insertion of Section 161 of Finance 

Act, 2016, as service tax on the value of taxable services at the rates notified by 

the Central Government. I would like to reproduce Chapter VI inserted vide 

Section 161 of the Finance Act, 2016, which is as under:- 

CHAPTER VI 

KRlSHl KALYAN CESS 

SECTION 161. Krishi Kalyan Cess. — (1) This Chapter shall come into 

force on the 1st day of June, 2016. 

(2) There shall he levied and collected in accordance with the 

provisions of this Chapter, a cess to he called the Krishi Kalyan Cess, as 

service tax on all or any of the taxable services at the rate of 0.5 per 

cent. on the va/Lie of such services for the purposes of financing and 

promoting initiatives to improve agriculture or for any other purpose 

relating thereto. 

(3) The Krishi Kalyan Cess 1ev/able tinder sub-section (2) shall be in 

addition to any cess or service tax 1ev/able on such taxable services 

under Chapter V of the Finance Act, 1994 (32 of 1944), or under any 

other law for the time being in force. 

(4) The proceeds of the Krishi Ka/yan Cess levied under sub-section 

(2) shall first be credited to the Consolidated Fund of India and the 

Central Government may, after due appropriation made by Parliament by 

law in this behalf, utilise such sums of money of the Krishi Kalyan Cess 
Page 6 of 9 



Appeal No: V21162/GDM/2017 
Appellant: M/s. Adani Wilmar Limited 

7 

for such purposes specified in sub-section (2), as it may consider 

necessary. 

(5) The provisions of Chapter V of the Finance Act, 1994 (32 of 1944)  

and the rules made thereunder, includinq those relatinq to refunds and 

exemptions from tax, interest and imposition of penalty shall, as far as 

may be, apply in relation to the levy and collection of the Krishi Kalyan  

Cess on taxable services, as they apply in relation to the levy and 

collection of tax on such taxable services under the said Chapter or the 

rules made thereunder, as the case may be. 

(Emphasis supplied) 

7.3 I find that Section 119 of Finance Act, 2015 levied SBC on taxable 

services and Section 119(2) of the said Act specifies SBC as Service Tax and 

Section 119(5) of the said Act specifies that the provisions of refund of Service 

Tax under Finance Act, 1994 shall apply to refund of SBC; and Section 161 of 

Finance Act, 2016 levied KKC on taxable services and Section 161(2) specifies 

KKC as Service Tax and Section 161(5) specifies that the provisions of refund of 

Service Tax under Finance Act, 1994 shall apply to refund of KKC. I also find 

that Section 119(1) of the Finance Act, 2015 stipulated that SBC shall be levied 

from the date as notified by the Central Government and the Central 

Government issued Notification No. 22/2015-ST dated 06.11.2015 under 

Section 93(1) of the Act and fixed rate of SBC @ 0.5% of the value of taxable 

services. 

7.4 It is clear that SBC has been levied as service tax only as has been 

stated to in Section 119(2) of the Finance Act, 2015 and the rate of SBC @ 2% 

of value of taxable services proposed under the Finance Act, 2015 has been 

reduced to @ 0.5% of value of taxable services vide notification issued under 

Section 93(1) of the Finance Act, 1994 which enables central government to 

grant exemption from service tax. Therefore, I am of the considered view that 

SBC has been given status of service tax levied under the Finance Act, 1994 for 

the purpose of refund/rebate. In view of discussions held above, I also find 

ample force in the arguments of the appellant that SBC & KKC though called 

cess but have been given status of service tax as is evident from Section 119(2) 

& Section 119(5) of Finance Act, 2015 and Section 161(2) & 161(5) of Finance 

Act, 2016 respectively. 

7.5 I find that it is settled position that the Government of India has 

consistently adopted policy not to export taxes. lithe contention of the lower 

adjudicating authority is accepted then refund of SBC & KKC, even if imposed 
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as Service Tax vide Section 119(2) of Finance Act, 2015 and vide Section 

161(5) of Finance Act, 2016, shall not be allowed, which will mean that intention 

of legislation is to export taxes and the stated policy of the Government shall be 

reversed by such an interpretation. It is settled position of law that any provision 

of law can't be interpreted in such a way to make other provisions of law 

meaningless or to reverse the intention of the legislation. 

8. I find that Notification No. 41/2012-ST dated 29.06.2012 has been issued 

under Section 93A of the Act which gives Central Government power to grant 

rebate. The said Notification No. 41/2012-ST grants refund of service tax paid 

on the taxable services used for export of goods by an exporter. Since SBC & 

KKC, both have been treated as service tax, as detailed above, the rebate of 

SBC & KKC is allowable under Notification ibid. 

8.1 I also find that Notification No. 39/2012-ST dated 20.12.2012 granting 

refund of service tax paid on services used in providing export of services has 

been amended vide Notification No. 3/2016-ST dated 03.02.2016 and 

Notification No. 29/2016-ST dated 26.05.2016, so as to allow refund of SBC and 

KKC; similarly, Notification No. 12/2013-ST dated 01.07.2013 allowing refund of 

service tax paid on specified services used in SEZ has also been amended vide 

Notification No. 2/2016-ST dated 03.02.2016 and Notification No. 30/2016-ST 

dated 26.05.2016, so as to allow refund of SBC & KKC, however no such  

amendment has been made in Notification No. 41/2012-ST dated 29.06.2012  

because no amendment is required as explained below:- 

8.2 Notification No 39/2012-ST dated 20.12.2012 had allowed refund of 

service tax and cess and Explanation 1 was as under :— 

Explanation-i 

(a) service tax means service tax 1ev/able under Section 66 or Section 

66B of the Finance Act, 1994; 

(b) education cess means education cess on taxable service 

levied under section 91 read with section 95 of the Finance (No.2) Act, 

2004 (23 of 2004): 

(c) Secondary & Higher Education Cess means Secondary & Higher 

Education Cess on taxable services levied under section 136 read with 

section 140 of the Finance Act, 2007 (22 of 2007). 

(Emphasis supplied) 

Page 8 of 9 



Appeal No: V2/162/GDM/2017 
Appellant: M/s. Adani Wilmar Limited 

9 

8.3 Therefore, there was need to add SBC & KKC as clause (d) and clause 

(e) vide Notification No. 3/2016-ST dated 03.02.2016 and Notification No. 

29/2016-ST dated 26.05.2016 as because only Service Tax leviable under 

Section 66 or Section 66B of the Finance Act, 1994 had been covered under 

clause (a) and not Service Tax as imposed under Section 119 of the Finance 

Act, 2015 and Service Tax imposed under Section 161 of Finance Act, 2016. 

8.4 Notification No. 12/2013-ST dated 01.07.2013 had specifically provided 

refund of service tax leviable under Section 66B of the Finance Act, 1994 

whereas SBC & KKC have been levied as Service Tax under Section 119 of the 

Act inserted vide Finance Act, 2015 and Section 161 of the Act inserted vide 

Finance Act, 2016, respectively, hence there was legal requirement to amend 

Notification No. 12/2013-ST vide Notification No. 2/2016-ST and Notification No. 

30/2016-ST dated 26.05.2016 to include SBC & KKC for refund under 

Notification No. 12/2013-ST as SBC & KKC are not leviable under Section 66B 

of the Finance Act, 1994; whereas Notification No. 41/2012-ST dated 

29.06.2016 has allowed refund of service tax without specifying whether leviable 

under Section 66 or Section 66B of the Finance Act, 1994 and hence, no 

amendment in Notification No. 41/2012-ST was/is legally required to be 

undertaken. 

9. In view of above factual & legal position, I set aside the impugned order 

and allow appeal filed by the appellant. 

s.. 1icii1 i'  c1rwr [ii qIci d'fl 1tn Udl 

9.1 The appeal filed by the appellant is disposed off in above terms. 
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