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DateofOrder: Dateofissue: 

J1I'( *d, 31Ic1cfc1 (3-t4'Ie-.i), ilct cciI,u '-lIic1 I 
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

3fTT 3t1R/ O'td 3TP.1li 5'li1'tiI i1 3TTlf, .iclK rF4I k,lc I fi4.1'i I iirftc.iiri coii 1IRI 'tit 
3ilttl •  I 

Arising out of above mentioned 010 issued by Additional/JointlDeputylAssistant Commissioner, Central Excise I Service Tax, 
Rajkot I Jamnagar I Gandhidham 

Er I4,çj & 11c4I) T 1Id-1 I fdT /Name & Address of the Appellant & Respondent :- 

MIs. Shiv Logistics.,Office no. 66,,Shakti shopping centre, shakti nagar Mundra-370421 

3T1tT(3f4) C.4(1 .i;t  G4ld 1II2c1 tTf4 j'11Ic1 ',ii1,i I i1l, Ui * 1T 3Tft C,iF( *i'l'cli lI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

fIFT tTF ,çl-4 c4V.. t1F di4,1 3ltftt 1TZTPfToT * ticl 3tl, O5T c4i trtR 311Thr 1944 ft rim 35B 
(A) im fc,i 3f1tt, 1994 T tiTU 86 3tTPlTT 111C1 ,,idi IT  I/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
Act. 1994 an appeal lies to:- 

(i) cl$11,(Ui Jc 1 Jw)tTr tl* .iii  flii tr, olr ici tfl tr 6T 3rtftt4P iil.*'i *t ¶tl fta, +c .el' '* 2, 
3tTt. . 1?., t t 1i  TiIiT li 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

jqlq-i  1(a) ecilu aiv 3ltflft e 3rT6T * TTst 3ttftt fDu tr, ic'.iic', t1 ITU Oi4i, 3ttftZ  (1T) 
r '.ilii lr ulfr, , im, 3ffl 't t  rifv W 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 3t4tTt1 -iii1ftui tT 3tft imr 1v *sr jcic tic.1' (31tft) tiac, 2001, IOJI 6 3jO Ii't 1V 
EA-3 * fi iioii rrIv I m, i-ii, tr r ar t iTr 

*3 fta'i'1: 1,O00I-*, 
5,000/- * 31'mr 10,000/- r iTtMr ITT tr *t tt1r 1'i'd l 11Ift1T tF t Tair, leFd 3Pft?ter .-itii1,(ui T 

*ii-i'  fti * 1*l tt iil1t14. C.Oi(l ,,li 5if,c1 t .dii li .,lI.11 1TI I 1llld i'4 F 
f 31T tTTT * i liIv TT ie11i 3tsr  t tniai t51TT I jsr 31TT ( 3th) 3Timtt 

Ta 500/- 1V r 1tIftT t TT 4,lMi fl'tdli li 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 I as prescribed under Rule 6 of Central Excise 
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/-
Rs.5000/-, Rs.10,000/- where amount of duty demand/interestlpenaltylrefund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac 
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the 
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application 
made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

31ft?rzr Ti1tvr i&iei 3Ttftr,  3iiir, 1994 *f t4TU 86(1) * 3lRr eT ¶oiaic'tY, 1994, r 1tsTT 9(1) d6c1 
irlr   31 i*i4l  TU*ii (3* 

tr jiilii t1Tt ii1) 31tr ii e i1 ,,ii  t ffsr ,,,i t ?fr 3tt ri'iili aran ,,iii, v 5 
('li'a TU ti r, 5 c'iia nv iT 50 'iia v c 3Wr 50 cliOl 'rlV * 3iIt ft Ttr: 1,000/-  5,000/- q* 3raT6T 10,000/- 

T T trF *1 1c'iJi l t tBTST l4 lCi 
* 1,*fl ili,*, C.UI(i ,,til lil'd *   Oi(i 1oi oli1iTV I TT1ft ic er ttiR1iT, t 311 tlii * ffMT 
oil,' it iel1rt 3Tft1r volui *1 fl15T I apisr 3l1tr ( 31th) Ilu 3T3sr- 11151 500/- 'TT r 1c)'l1kd trr 
1r ir ftsrr 1 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy 
of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the jmount of 
service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where 
The amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank 

-. draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal 
is ituated. I Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(B)  



(C) 

(I) 

(vi) 

(D) 

(I) lcI 3fItfp, 1994 t tIm 86 r 3rqiti (2) (2A) 31r r ft 3T41r, TT fiauft, 1994, i lui 9(2) 

9(2A) * ci6d 11tttfr crr S.T.-7 rr B*7ft i*r  mT 3ii. ftlT  trr 3iT 31TzIT (31),  

ORI iftar 34Tftr t   t (io o t1r 1IIid 'IT nv) 3ht 3Imt aii iiw 3I1Z4tT 3T11T lid, 

jc9IC I Ot"4, 3tftYtst i11ui t 3rfsr )  r ~. ot  3tlttr t u aft nr ii'i ifl  i I 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excisel Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) 11I t1, ftR jcYI, t O TT 3ffItZr I(,4uI (T&) t1l 3Ttftft jI jç  frr 3jjIjft 1944 t 

tIflt 35 3t, 5ft T ¶cc  3lIdz, 1994 t tIm 83 3 +'lo  tt aft  r si , r tittr 3tftl 

 * 3141W 4( 1ó-4 ic'1I arr/ai T RTT * 10 &1ttr (10%), 3W nT v ,1'l.1I floii , IT oU1.1I, 3W 4ac'  

1rt , T u 30V, t1 i1 W tITU 3tU T f     3141ITT TItliT 3t1 

.ic9I tt 1W 31ttTT '3IPT fv iV t' * fi t1IIa 

(i) 

(U) ic 3Wr T ?ft 4 dI1d ifT 

(Ui) 3rft stt S J4lol St  6 31W11U ftzr *i 

2)3r2014 9fft WtTTitftr 

3ilS1W3141Wf     $'l\lI 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispule, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 

(I) amount determined under Section 11 D; 

(U) amount of erroneous Cenvat Credit taken; 

(ui) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

$m  ft ' cftct uzi 
Revision applicatIon to Government of India: 

r 3llktr t urftt9vr i11i -i1i 9I61e *, 4rj .j -' 3IaSft, 1994 r cm 35EE 1 T1t tmtr 1 3tU*r 3Tfl 
II1ct, 811ThT %(4,i(, 1WfttTvr 31TT ¶cd ,W-Q 5TPT, s/tuft -ic.i, ,,f1cirr I'T iic 1Tk 1a-ii000i, t 

ri1I ulliftlrl / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

S .jtJc 1T 9n*l 3i d'R5Il IT 
 I  1T W1T * 4 Tt 'R'I11 ctu1, SIT I+) UISIT * SIT tRUr j  1  1Zfl 4R(3I SIT 

Ift fTt * SITI i s ji 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

 Sft  

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

-m i arjtisr f,v lti aimr ai,  nr ajisr t 'iir fs*r Ii rr i I 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

icll 1 3r4IC,ol ThSI1 UiTlWf 5 I  /t SIt ftt U 311f11IS1W 1W , I3S3l-i TSIttTfr c1d 513W *t 4 3f1T ft 
3flfttr5ft3U(314lW)QW1cd 3t1t11ST (r 2), 1998 ItITTT 109 i1tii *r4SITT513i  rieiiII1 qTSITSIW* 
tllft3I I.v w ii 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

(v) iY*c1 3{1ftW t 6't 1SIT tIIT Ii1I EA-8 *, 3ft 1 1S1W .c4lc1 tI  (3141W) lioioft, 2001, Io 9 i 31TSST  , 
3tlktr   *r 3 SITE 1 3ITTJSTT *1 ii  1iif1T I 3')c1 31146W * UTr TU 3llfttr 3141W 31T ut 't 1it df r ifl 

SITtvl nT t i-'.iic tf1 31SIW, 1944 T InTl 35-EE r  I4tñftSI' tr 1 316r514t 1 i l'tT qT TR-6 t 
i1,,iifts11Vl/ 

The above applidation shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

SITUT 31146W nur I-I1ICI fttIiftas tr t  snl%v I 
,,1 lrd1 4,41 vw eflOt s9f SIT 31l 1 t ft '4t 200/- 1l TTt91W IftztT 51W 3/tT 1?. 1c'dol W tT1 WT it 'rII t fr 

 1000 -/ t UITIT1 Iii 51W I 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

l? T 3TTftr *4 j,c'i 3llfttl't T 1Iitl ft SIT 31TtU 1 fIV SIT a1InnT, ikrt * Iii 311W ii1l W UUT 1 

aft t Isr ¶ftiv StSIrfftSI1 3ITt1Tftsr WSITfft4Tor SI1 31W SIT T ii#*i, 31146W f1t 511W I I 
In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

-LII41 tle  3/t11W, 1975, 1 31-1 3ISIThT  3tittr o TT1 31Tr r It1ISU 6.50  
 tF1 fftI WTl lii STI1Vl I 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

lloii tr. li i -qic r1W 1W oi'a 3ttft/t1Tl SI1TUfft6W°T (i) 1T) I1 ijac1, 1982 * s/fUc s 3tur fft1t1W 1IJ1e( /f 
 w  oi 1ui'l 3ftT aft tssrxr 3ml/tr ¶i  fti / 

Attention is also invited to the rules covering these and other related mattets contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

36W 31414151 11TIftIft t 3141W 6I1r '1 iialT1i  Iftaqr Thr iflicti ln3STius/ 1 lV, 314151141 5ft3n5fr51 àaiic 
www.cbec.gov.in  t ft51 +i"'cl I / 
For the elaborate, detailed and latest provisions telating Va filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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ORDER-IN-APPEAL 

M/s. Shiv Logistics, Office No. 66, Shakti Shopping Centre, Shakti Nagar, 

Mundra 370421 (hereinafter referred to as 'the appellant') filed present appeal against 

Order-in-Original No.04/ST/AC/2017-18 dated 12.06.2017 (hereinafter referred to as 

'the impugned order') passed by the Assistant Commissioner, Central Excise Division, 

Gandhidhangar (hereinafter referred to as 'the lower adjudicating authority'). 

2. The brief facts of the case are that the appellant, was holding service registration 

under category of "Cargo Handling Services " and "Manpower Recruitment Agency 

Services" under Finance Act, 1994 ( hereinafter referred to as "the Act"). During audit it 

was found that there was difference in value of services reported in 'Profit & Loss 

account' and value of services reported in ST-3 Returns in respect of Cargo Handling 

Services. Show Cause Notice dated 7.10.2014 was issued demanding service tax of 

Rs.17,92,729/- under Sectio 73(1) of "the Act", interest under Section 75 of the Act and 

proposing Penalty under Section 77 & Section 78 of the Act. The lower adjudicating 

authority vide impugned order confirmed demand of Rs. 17,92,729/-, ordered to pay 

interest under Section 75 of the Act, imposed penalty of Rs.10,000/- under Section 77 

and penalty of Rs.17,92,729/- Section 78 of the Act. 

3. Being aggrieved by the impugned order, the appellant preferred the present 

appeal, inter-alia, on the following grounds: 

(i) Cargo Handling Services, provided for handling of agricultural produce for 

export purpose, are exempted as clarified vide CBEC Circular dated 1.8.2002. 

(ii) With effect from 01.07.2012, under negative list regime, loading and 

unloading of agricultural produce were also exempted under Clause d(v) of Section 

66D of the Act read with Section 66B of the Act; that period covered in the SCN is 

from April,2009 to March,2013 when these services were not taxable. 

(iii) Difference in the balance sheet figures and ST-3 return figures varied due to 

the exempted services provided for Cargo Handling of Agricultural produce and 

other difference was due to miscellaneous incomes not pertaining to the services 

and they had correctly filed service tax returns. 

(iv) The Appellant was a partnership firm and was under legal obligation to 

maintain profit and loss account as also to prepare a balance sheet; that 
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maintaining of Books of Accounts is compulsory on actual basis and required to 

consider all income, whether actually received in the past financial year or to be 

received in the next financial year; that prior to 2012, service tax was required to be 

paid only on receipt of the consideration; that income shown in profit & loss account 

in reported balance sheet cannot match with the taxable value reported in ST-3 

returns and hence, no malafide can be attributed to the appellant to invoke penal 

provisions. 

4. Personal hearing in the matter was attended by Shri R. Subramanya on 

behalf of the appellant, who reiterated the grounds of appeal; also submitted that 

CBEC vide Circular No. B11/1/2002 -TRU dated 1.8.2002 exempted service tax on 

Cargo Handing Services for Agriculture produce and detailed at Annexure II to 

Notification 10/2012-ST dated 1.8.2002; that they had provided Cargo Handling 

Services to M/s. Adani Port & SEZ for export of wheat etc., which are agriculture 

produce. 

FINDINGS  

5. I have carefully gone through the facts of the case, impugned order, Appeal 

Memorandum and submissions made during personal hearing. The issue to be decided 

in the present appeal is as to whether the appellant was required to pay Service Tax on 

differential value worked out in the Show Cause Notice or the services provided were 

exempted? 

6. I find from the impugned order that the appellant had not submitted any reply to 

the Show Cause Notice nor could attend personal hearing and the adjudicating 

authority confirmed the demand on the basis of facts narrated in the Show Cause 

Notice. However, the appellant has stated that the difference was due to the exempted 

services provided by them and other income not attributable to the supply of provision 

of services. The appellant has also contended that they have provided services in 

respect of Agriculture produce, which were exempted under Notification No. 10/2012-

ST dated 1.8.2012 read with CBEC Circular No.B11/1/2002 -TRU dated 1.8.2002. 

However, the appellant did not submit any evidence in support of their claims: 

Notification 10/2002-ST dated 1.8.2002 reads as under:- 

"In exercise of the powers conferred by section 93 of the Finance Act, 1994 

(32 of 1994), the Central Government, being satisfied that it is necessary in 

the public interest so to do, hereby exempts the taxable seivice provided to 
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any person by a cargo handling aqency in relation to, agricultural produce 

or goods intended to be stored in a cold storage, from the whole of the 

seriice tax leviable thereon under section 66 of the said Act. 

2. This notification shall come into force on the 16th day of August, 2002." 

7. I find that Notification No. 10/2012-ST dated 1.8.2012 allowed exemption to 

the services provided in relation to agricultural produce or goods intended to be 

stored in a cold storage and to claim this exemption, evidence was required to be 

produced before the adjudicating authority and if not done during adjudication then 

during appeal before this Appellate authority. However, the appellant has neither 

produced any evidence justifying their claim of differential value being income other 

than towards provisioning of services nor produced any documents showing that 

services were in fact provided in respect of Agricultural Produce or goods. I find 

that appeal filed by the appellant is not supported with facts in absence of any 

supporting documents! evidences. I, therefore, have no option but to hold that the 

appellant failed to justify contentions raised by them in the grounds of appeal and 

hence, appeal is required to be rejected. 

8. In view of above, I uphold the impugned order and reject the appeal filed by 

the appellant. 

S 3i'-1)ci I'U c 4r dt 3tTf4'&I 54c1-ci d' '.'llcll 

9. The appeal filed by the Appellant is disposed off in above terms. 

By R.P.A.D.  
To 
M/s. Shiv Logistics, frr 
66, Shakti Shopping Centre, 
Shakti Nagar, , 11 -I ITidl 

Mundra ,Kutch. dj-jcI (ci) 

Copy to:- 
1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad. 
2. The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham. 
3. The Assistant Commissioner, GST & Central Excise Division Gandhidham. 
4"Guard File. 
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