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Date of Order: 01.06.2013 Date of issue: 04.06.2013

SHN FHalsT, gad (rdies), TSR GarT urika /
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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Avising out of above mentioned O!O issued by Additional/lJoint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

HREFAT & wfdardr &1 A vd gar /Name & Address of the Appellant & Respondent :-

Mls. Kandla Agro & Chemicals Pvt. Ltd.,,"Maitri Bhavan®, Plot No. 18,,Secior- 08,
Gandhidham

0 aneer(adie) ¥ =@a W% cafFa R=Rma oy & s WA/ wifERer & aaar adle e s aEa g
/\ny person aggrieved by this Order-in-Appeal may file an appedl to the appropriate authority in the following way.

AT e FeglT 36UG Yooh T FAET JNNT AANGRROT & 9 HNS, Fai0 3euie Yo NQEIH 1944 & urr 358 & iand
g e w0, 19947 Y o1T 86 F st Me=RRa sow N 5w gHN Ll

Appeal to Customs, Excise & Service Tax Appeliate Tribunal under Section 353 of CEA, 1944 / Under Scction 86 of the Finance
Act, 1994 an appeal lies to:-

AT TEiFeT O weEafug wal AnTel WA geF, AR Seuies ged ud Darmy (dha snanfEer A RO Ws, dre w@m |G 2,
T F. tmT & ey, @ e @R |

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block Mo. 2, RK. Puram, Mews Delhi in all
matters relating to classification and valuation.

syl 9t 1(a) F ST aw arhal & Jrauar O wely e W e, dRer 3ewE e vd ek ardiel srmimr (M)
Hr afeas T tm’&m , afFElr oW, SEIell e IR AR 3doote N AT SIRN R |/
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

IR et & @R 3 SR S & BT ey 3eae yow (3rfe) Remae, 2001, & fmar 6 & sidee @i P
T g EA-3 Y AR 9t 9F g9 BRaT ST TIRT | gl @ & F WA ud aflr o, S@i e o A A warer & A s
AT AT S, TIC 5 T AT 30 FA, 5 o9 FIC I 50 W@ TUC aF HYAr 50 9@ T ﬁaiﬁTg"hzrmr 1,000/ T3k,
5,000/- T 2@y 10,000/~ s9% 1 WU oAt yew A1 9 "o w1 WURE geF FoapaE, ddia W s &
AT A7 WETUA AT F A PR % DETEF AR % A% zarr oy YwifeT S Lz ("ﬂ“(T Rur FET MRT | GEWDT 39T F
s, 36 A 38 & @A TR g sdnd w0 =nmEer f arer T § o e amy (@ S F A andea-uy §
WJOOI-WWﬁmﬁ?aﬁmmgbﬂ 0

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 5 of Central Excise
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1.000/-
Rs.5000/-, Rs.10,000/- where amount of duty demandlinterest/penaltyfrefund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asst. Registiar of branch of any nominaled public sector bank of the
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application
made for grant of stay shall be accompanied by a fee of Rs. 500/-.

el FarmRETe F wey adE, Red 3Q@gw, 1004 4 anr 86(1) & 3iada Qamw Memard, 1994, & B o) % agd
PMURE 99T S.T.-5 & @it uled @1 A sy vAal vd ok W A ey F Bwr arhd & el g 3wy qfY mer A werr Y (7aat
o s ufd v gMT W) T ZAN N FH QA F wR 9T F ower, Fgl Darer HT A st A oaier 3 e e gEn, s b
W@ AT IEW TH, 5 A TIC AT 50 NF TAC % AT 50 @ wwr N i el waren 14,0000 Fad, 50000 Fud 33@r 10,000/
s @ uiE ‘\‘ﬂ?ﬂ e A 9y wewer w Bl yo w0 oprenT, §ET AT AR S F anas fdrFer &
& Pl o oefe AT & S ganr Sy Y@ifra 4% T (\TRT Rrur @R i | G srre AT AR, J% A s A P
TR el T ISR AR B A U ¥ R ARy (R 38 ¥ AT HAEA-uR & e 500/ svv s i e
FAT LT B N

The appeal under sub section (1) of Seclion 86 of the Finance Act, 1994, lo the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy
of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/
where the amount of service tax & interest demanded & penally levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of
service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10, 000/~ where
the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed Bank
draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where thp be‘n Y i
is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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faca sfafauw, 1994 &1 URT 86 & IT-UWIBT (2) TS (2A) ¥ AT aot H i avhie, Qarwr el 1994, & faw 9(2) v

9(2A) & aga Tt wow ST.-7 A 41 S @3eR od 3UF WY ARYFT, FEad SCUE YEF IaET g (3rdie), FE 30E gee
gurr Wit gy & ufen| wowa & (3 & ve ofg waiorg moﬁ ?ﬂﬁv) 3R 3mﬁﬁr ganT HERI?F I AT 3, 37;’:1?
Sl e G, 1 T FianfeERer 9 3 st aed F s aa arer I fr qfF o @ F g I e |
The d[)[)8u| under sub section (2) and (2A) of the section 88 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Ceniral Excise or Commissioner, Central Excise (Appeals) (one of which shall be a cerified copy) and copy of the order
passed by the Commissioner authoiizing the Assistant Commissioner or Deputy Comimissioner of Ceniral Excise/ Service Tax
to file the appeal before the Appellate Tribunal.

WAT oF, FeArd UG YeH U daEt awdiehm wmitestor (@) ¥ ol anhel F Ama A S seae e w1944 &
arr 36U% & e, s 4 Feay 3ffear, 1994 41 aRr 83 & sigda darer ar S @ ar| dr T E s;q:r W & uir rde
WO H Il F TS 09 e SO F 10 widud (10%), F A ve ol Rafe § @ e, Sig e el
@i &, 1 spew fear s, mﬁfxwm%mhm%mmmﬁahnﬁaﬂamgmtrﬂaﬁhvaa‘n
FAONT 3T UFh UF VAR F siala AT BT e 4w @ e wnfee ¢

(i) arr 11 9 & enfa G

(ii) gwde SAr & & 3 wera ofdr

(iii) ¥ede S Swady & {aw 6 ¥ o &v W

- gud uE T 3W a4 & waanr el (@ 2) affw 2014 F amer & qd fRE anhhe witedy & waer Remoeder

FE IS va e s ) A @ty
For an appeal to be filed before the CESTAT, under Section 35F of the Central Exuse Act, 1944 which is alsc made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on paymeant of 10% of the duty demanded where duly or duty and penalty are in dispute, or penally, where penally alone is in
dispute, provided the amount of pre-daposit payable would be subject to a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, "Duty Demanded" shall include :

(i) ainount determined under Section 11 D;
(ii) amount of emonecus Cenvat Credit taken;
(iii) armount payable under Rule 6 of the Cenvat Credit Rules

- provided fuither that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,

A UG &Y QERaOr deet

Revision qpplu,aklon 10 Goveranierit of lndia:

E g B Grliarer e PEATTE A , W8 SeaE ek wTew, 1994 & unr 35EE F vud waw ¥ iy v
wRa, G G, el AT dwg, e dHeR, USd fagnar, e Afrer, Shasr T srawT, GaE W, A ed-110001, @
Taur sitar arigul

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

Ay e F fodli aeaa & Haer #, Siel A TRl miT S Rl FREE T SR aE F urerHa F GRie ar R 3 sRany ar
T foll e 31T I8 W GOV AW U WG & ERE, o7 TR SIS o A AT SEROT F A F WEROT F e, TR sRany o
Y $13R I 97 AT T F wHd AU

In case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse 10 another during the course of processing of the goods in @ warehouse or in storage whether in a factory or in a
warehouse

SIRA % At feel e WAy W felie @ e ¥ REEY F wgEe 7R oA w sl o S s oo § oge (o) &
AT H, SiT SR & &gl Rl weg oy s faTa Ay oy g/

In case of rebate of duty of excise on goods exported to any country or teritory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.

Iie 37UIg Yo & AP U e sma F AR, A9 ar §E & A SEa B o g/
In case of goods exporied outside india export to Nepal or Bhutan, without payment of duty.

FiafRer seute & 3cUies Yo & e & fo s ggd HEie gu afifead v s et ueat & awa A & ad § o3k
Siier it JUgRT (Irfen) & T facar yffAar (o 2), 1998 7 uRT 109 & qunT AT & uS AfE nEr weiEaR a @ e o
wifier fase v gy

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.

SrdFa e $1 a1 gl gquT gear EA-8 F, S T IS sTwiEa dew (arde) fwmael, 2001, & et 9 % aiele fafaidee
SU MW & WYL & 3 wmig & ada 4 AR RT | IS dideT F g HeT HEY @ 3N ey &1 aferr waser 1 ey
el vy 8 Fody soure e Inaf@aw, 1944 &1 arr 35-EE ¥ dgd Wi oew fr ameel & wew ¥ it w TR6 i ufy
Ferest &1 AT wriRat /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OlO and Order-In-Appzal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

EE T et & ard rsfalr fnﬁﬂc{ Sy £ rergufr @ SnElr arfze o

‘16T YOS CHI TH T ST AT I @t B ol ¥9F 200/~ w1 spiaEr e S 3t afy Wonw W@ weh arg w9 § SuEr A
WU 1000 - @i apudia fwar sne |

The revision apphcahon shall be accomipanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.

Il 30 WGy T FE 3nﬁ%ﬁwmwﬁ@léﬁrmmr¢ﬁv:@'mmmm#msrmm%mwmwﬁw
A 7o o &y o ot &R § awer & fare wafuiy ¥ TRV S U I AT FERT GET F OF ST Ay sner ¥ 1/
In case, if the o:du covers various nunbers of order- in Original, fee for each O.1.0. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/~ for each.

N FaTaeRr Yo NRIGRLT, 1975, % IqEE-l ¥ @O HF Y vd WO IRY 7 9y w WuiRg 6.50 w9 @
FARTeRT Yo fefae @ g =R /

One cop/ of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedide-l in terms of the Court Fee Act, 1975, as amended.

W e, FET 3G Uew Ud QA ndea smarfteRer (wRr ) faemaeh, 1982 F aftter ve sew walewa mwret @
afifd wy A Brawd 61 3T ofr oy i Rear siar &/

Altention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.

sea s Wl @ oade afve W @ g sauw, RArga i adeaw gaast & fo, arhenf el dawmse
www.cbec.gov.in #¥ &W Hehd & |/

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer to the Deparimental website www.cbiec.gov.in
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1 ORDER-IN-APPEAL ::

The appeals listed herein below have been filed by M/s. Kandla
Agro and Chemicals P. Ltd., “Maitri Bhavan”, Plot No. 18, Sector 08,
Gandhidham — 370 201 (hereinafter referred to as “Appellant”) against Orders-in-
Original shown against each appeal number (hereinafier ielerred 1o as

‘impugned orders”) passed by the Assistant Commissioner, CGST Gandhidham

(Urban Division), Gandhidham-Kutch (hereinafter referred 1o as “the lower

adjudicating authority”).

Sr. Appeal No Order-in-Original Rejected Refund of -
No. Date Swachh Krishi Kalyan Total
Bharat Cess Cess
01 | 183/GDM/17 | 11/UrbanRef/2017-18 11,056/- 11,056 | 22,112/~
: 01.09.2017 |
02 | 184/GDM/17 | 12/UrbanRefi2017-18 8,379/- 8,379/~ | 16,758/~
01.09.2017 ]
03 | 185/GDM/17 | 25/UrbanRef/2017-18 62,801/- 62,801/~ | 1,25,602/-
09.10.2017
04 1186/GDM/17 | 10/UrbanRef/2017-18 4,368/- 4,368/- 8,736/-
01.09.2017
05 | 215/GDM/17 | 29/UrbanRef/2017-18 9,831/- 9,831/- 19,662/-
08.11.2017 B B B
06 | 216/GDM/17 | 31/UrbanRef/2017-18 20,165/- 20,165/- 40,330/-
22.11.2017 B .
07 | 217/1GDM/M7 | 44/UrbanRef/2017-18 1,02,360/- 1,02,360/- | 2,04,720/-
~106.12.2017 ) -
08 | 218/GDM/17 | 45/UrbanRef/2017-18 58,308/ 58,308/- | 1,16,616/-
06.12.2017 B o
09 | 219/GDM/17 | 55/UrbanRef/2017-18 10,010/- 10,010/- 20,020/-
14.12.2017 i - o
10 | 252/GDM/17 | 65/UrbanRef/2017-18 1,724/- 1,724/- 3,448/-
29.01.2018 N
11 253/GDM/17 | 66/UrbanRef/2017-18 1,564/- 1,564/- 3,128/-
| 29.01.2018 _ o
2. Since the issue involved is identical, all these appeals are being
taken up together for decision.
3. The brief facts of the case are that the appellant had filed

applications seeking refund of Service Tax paid by them on the services ulilized
for export, under Notification No. 41/2012-ST dated 29-06-2012, as amended
(hereinafter referred to as “the said notification”), before the Lower Adjudicating
Authority. In case of Appeal No. 183 to 186/2017, the lower adjudicating auihority
had reject claim of refund of Swachh Bharat Cess (hereinafter referred to as
“SBC”) and Krishi Kalyan Cess (hereinafter referred to as “KKC”) by stating
reason that the same is not admissible as per Notification No. 41/2012-5T datcd
29.06.2012, without giving show cause notice to the appellant. In case of Appeal

No. 215 to 219, 252 and 253/2017 the lower adjudicating authority has issued
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letters to the appellant asking the appellant as to why refund claim of “SBC” and
“KKC” should not be rejected; that refund of SBC and KKC are not admissible as
there is no provision for its refund in the said notification. The Lower Adjudicating

Authority rejected refund of SBC and KIKC vide impugned orders.

4, Being aggrieved with the impugned orders, the appellant filed these

appeals, inter-alia, on the grounds that .-

(1) The Lower Adjudicating Authority has erred in law and on facts in
rejecting / denying refund of SBC & KKC to them without assigning any

cogent reason.

(i) Without affording any opportunity to present their case and the lower

adjudicating authority violated the principal of natural justice.

(iii) The adjudicating authority ignored Sub section (5) of Section 119 of
Finance Act, 2015 and Sub Section (5) of Section 161 of the Finance
Act, 2016 wherein it is stated that all provisions of the Act and rules of
Finance Act, 1944 including refund and rebate would be mutatis

mutancis applicable to SBC & KKC.

{iv) The adjudicating authority ignored various Notifications, FAQ etc. issued
by CBEC wherein refund of SEC & KKC paid by Service Exporter and

unit situated in Special Economic Zone is allowed by them.

5. The appellant has submitted letter dated 05.05.2018 requesting for
carly fixation of hearing in case of above mentioned similar issue in present
appeals. The lower adjudicating authority fails to deal with the submissions made
by them. The appellant also submit that the lower adjudicating authority has also
submit that the issue involved is already decided vide OIA No. KCK-EXCUS-
QOO-APP-114 to 121-2017-18 dated 06.12.2017 in the case of M/s. SRK
Chemicals Ltd. Gandhidham. The department preferred appeals against the
aforesaid Order-in-Appeal before Additional Secretary (Revision Authority) and
the same were dismissed vide order No. 114-129/2018-ST(WZ)/ASRA/MUMBAI

dated 05.04.2018.
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w1

FINDINGS:

6. I 'have carefully gone through the facts of the case, the impugned
orders, appeals memorandum and the submissions of the appellant. The issue to
be decided in the present case is as to whether the appellant is entitled for refund
of SBC & KKC paid on services used for export of goods under Notification No.
41/2012-ST dated 29.06.2012 or otherwise.

7. [ find that the lower adjudicating authority has held that refund of
SBC & KKC is required to be rejected as there is no clarification regarding refund
of SBC & KKC in Notification No. 41/2012-5T, whereas, the appellz;;ni has
submitted that Notification No. 41/2012-ST is clearly stating to grant refund of
service tax paid on the services used for export of goods and sub-section (2) of
Section 119 of the Finance Act, 2015 and sub-seclion (2) of Section 161 of the
Finance Act, 201G clearly stipulate SBC and KKC as service tax respeclively:
that sub-section (5) of Section 119 of the Finance Act, and sub-section (5) of the
Section 161 of the Finance Act, 2016 also stipulate that all provisions related to
refund of service tax under Finance Act, 1994 shall be applicable to refund of
SBC & KKC. I find that above provisions were not taken into consideration by the
lower adjudicating authorily in the impugned orders and hence, the impugned

orders are not correct, legal and proper.

7.1 I find it relevant to refer to Notification No. 41/2012-ST dated
29.06.2012 which allows refund of Service Tax, and opening Paragraph reads as
under: - ‘

In exercise of the powers conferred by seclion 93A of lhe Finance Acl,

1994 (32 of 1994) (hereinafier referred to as the said Acl) and in

supersession of the notificalion of the Government of India in the Ministry
of Finance (Depariment of Revenue) number 52/2011-Seivice Tax, dated
the 30th December, 2011, published in the Gazelte of India,
Extraordinary, Part Il Section 3, Sub-section (i) vide number G.S.R.
945(E), dated the 30th December, 2011, except as respects things done
or omitted o be done before such supersession, the Central Government,
on being salisfied that it is necessary in the public inlerest so to do,

hereby grants rebate of service tax paid (hereinafter referred to as rebate)

on the taxable scrvices which are received by an expoiler of yoods
(hereinafter referred to as the exporter) and used for export of goods,
subject to the extent and manner specified herein below, namely:-

(Emphasis supplied)
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7.2 In view of above, | find that Notification No. 41/2012-ST dated
29.06.2012 grants refund of service tax paid on the taxable services received by
an exporter of goods and used for export of goods. | find that SBC is leviable by
virlue of insertion of Section 119 of Finance Act, 2015, as service tax on the
"~ value of taxable services at the rates notified by the Central Government. | would
like to reproduce Chapter VI inserted vide Section 119 of the Finance Act, 2015,
which is as under:-
Chapter Vi
Swachh Bharat Cess
119. Swachh Bharat Cess. —
(1) This Chapter shall come inlo force on such date as the Central

Government may, by notification in lhe Official Gazette, appoint.

(2) There shall he levied and collected in accorcdance with the provisions

of this Chapter, a cess to be called the Swachh Bharat Cess, as service

tax_on all or any of the taxable services at the rate of two per cenl. on the
value of such services for the purposes of financing and promoting

Swachh Bharat initiatives or for any other purpose relating thereto.

(3) The Swachh Bharat Cess leviable under sub-section (2) shall be in
addition to any cess or service tax leviahle on such taxable services
under Chapter V of the Finance Act, 1994 (32 of 1994), or under any

other law for the time being in force.

(4) The proceeds of the Swachh Bharat Cess levied under stib-section
(2) shall first he credited to the Consolidated Fund of India and the
Central Government may, after due appropriation made by Parliament by
lavr in this behalf, utilise such sums of money of the Swachh Bharat Cess
for such purposes specified in sub-section (2), as it may consider

necessary.

(5)  The_ provisions of Chapler V of the Finance Act, 1994 and the rules

made. thereunder, including those relating to refunds and exemptions

from tax, interest and imposition of penalty shall, as far as may be, apply

in_relation to _the levy and collection of the Swachh Bharat Cess on

taxable services, as they apply in relation to the levy and collection of tax

on such taxable services under Chapter V of the Finance Act, 1994 or the
rules made thereuncler, as the case may be.
(Emphasis supplied)
7.3 | also find that KKC is leviable by virtue of insertion of Section 161

of Finance Act, 2016, as service tax on the value of taxable services at the rates
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notified by the Central Government. | would like to reproduce Chapter VI inserted
vide Section 161 of the Finance Act, 2016, which is as under:-
CHAPTER VI
KRISHI KALYAN CESS

SECTION 161.  Krishi Kalyan Cess. —- (1) This Chapter shall come into
force on the 1st day of June, 2016.

(2) There shall be levied and collected in accordance with the provisions

of this Chapter, a cess to be called the Krishi Kalyan Cess, as seivice lax

on all or any of the taxable services at the rate of 0.5 per cent. on the
value of such services for the purposes of financing and promoling

initiatives to improve agriculture or for any other purpose relating therelo.

(3) The Krishi Kalyan Cess leviable under sub-seclion (2) shall be in
addition lo any cess or service tax leviable on such taxable services
under Chapter V of the Finance Act, 1994 (32 of 1944), or under any

other law for the time being in force.

(4) The proceeds of the Krishi Kalyan Cess levied under sub-section (2)
shall first be credited to the Consolidated Fund of India and the Central
Government may, after due appropriation made by Parfiament by law in
this behalf, ulilise such sums of money of the Krishi Kalyan Cess for such

purposes specified in sub-section (2), as it may consider necessary.

(5) The provisions of Chapter V of the Finance Act, 1994 (32 of 1944)

and the rules made thereunder, including those relaling to refunds and

axemptions from tax, inferest and imposition of penally shall, as far as

may be, apply_in relation to the levy and collection of the Krishi Kalyan

Cess on laxable services, as lhey apply in _ielation lo the levy and

collection of tax on such taxable secivices under the said Chapler or the

rules made thereunder, as (he case may he.
(Emphasis supplied)

7.4 | find that Section 119 of Finance Act, 2015 levied SBC on taxable
services and Section 119(2) of the said Act specifies SBC as Service Tax and
Section 119(5) of the said Act specifies that the provisions of refund of Service
Tax under Finance Act, 1994 shall apply to refund of SBC; and Section 161 of
Finance Act, 2016 levied KKC on taxable services and Section 161(2) specifies
KKC as Service Tax and Section 161(5) specifies that the provisions of refund of
Service Tax under Finance Act, 1994 shall apply to refund of KKC. | also find that

Page 7 of 10




Appeal No: V2/183 {o 186, 215 1o 219, 252 & 253/GDM/2017
Appellant: M/s. Kandla Agro and Chemicals P. Ltd.

8

Section 119(1) of the Finance Act, 2015 stpulated that SBC shall be levied from
the date as notified by the Central Government and the Central Government
issued Notification No. 22/2015-ST datad 06.11.2015 under Section 93(1) of the

Act and fixed rate of SBC @ 0.5% of the value of taxable services.

7.5 It is very clear that SBC has been levied as service tax only as has
been stated to in Section 119(2) of the Finance Act, 2015 and the rate of SBC @
2% of value of taxable services proposed under the Finance Act, 2015 has been
reduced to @ 0.5% of value of taxable services vide notification issued under
Section 93(1) of the Finance Act, 1994 which enables central government to
arani exemption fron service tax. Thereiore, | am of the considered view that
SaC has been given status of service tax levied under the Finance Act, 1994 for
the purpose of refund/rebate. In view of discussions held above, | also find ample
force in the arguments of the appellant that SBC & KKC though called cess but
have been given status of service tax as is evident from Section 119(2) & Section
119(5) of Finance Act, 2015 and Section 161(2) & 161(5) of Finance Act, 2016

respectively.

7.6 | find that it is settled position that the Government of India has
consistently adopted policy not to exporl taxes. If the contention of the lower
adjudicating authority is accepted then refund of SBC & KKC, even if imposed as
Sarvice Tax vide Section 119(2) of Finance Act, 2015 and vide Section 161(5) of
Finance Act, 2016, shall not be allowed, which will mean that intention of
legislation is to export taxes and the stated policy of the Government shall be
reversed by such an interpretation. It is settled position of law that any provision
ol law can’_t be interpreted In such a way to make other provisions of law

meaningless or (o reverse the intention of the legislation.

L R AN
i) i .
RN

8. I find that Noitification Mo. 41/2012-ST dated 29.06.2012 has been
issued under Section 93A of the Act which gives Central Government power to
grant rebate. The said Notification No. 41/2012-ST grants refund of service tax
paid on the taxable services used for export of goods by an exporter. Since SBC
& KKC, both have been treated as service tax, as detailed above, the rebate of

SBC & KKC is allowable under Notification ibid.

8.1 | also find that Notification No. 39/2012-ST dated 20.12.2012
granting refund of service tax paid on services used in providing export of
services has been amended vide Notification No. 3/2016-ST dated 03.02.2016

and Notification No. 29/2016-ST dated 26.05.2016, so as to allow refund of SBC
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and KKC; similarly, Notification No. 12/2013-ST dated 01.07.2013 allowing
refund of service tax paid on specified services used in SEZ has also been

amended vide Notification No. 2/2016-ST dated 03.02.2016 and Notification No.

such _amendment has been made in Noftification No. 41/2012-5F dated

29.06.2012 because no amendment is required as explained below:-

8.2 Notification No. 39/2012-ST dated 20.12.2012 had allowed refund

of service tax and cess and Explanation 1 was as under —

Explanation-1

(a) service tax means service lax leviable under Section 66 or Section
668 of the Finance Act, 1994,

(b) education cess means education cess on laxable service
fevied under section 91 read with section 95 of the Finance (No.2) Adt,
2004 (23 of 2004);

(c) Secondary & Higher Education Cess means Secondary & Higher
Educalion Cess on taxable services levied under section 136 read wilh .

section 140 of the Finance Acl, 2007 (22 of 2007).
(l=mphasis supplied)

8.3 Therefore, there was need to add SBC & KKC as clause (d) and
clause (e) vide Notification No. 3/2016-ST dated 03.02.2016 and Notification No.
29/2016-ST dated 26.05.2016 as because only Service Tax leviable under
Section 66 or Section 66B of the Finance Act, 1994 had been covered under
clause (a) and not Service Tax imposed under Section 119 of the Finance Act,

2015 and Service Tax imposed under Section 161 of Finance Act, 2016.

8.4 Notification No. 12/2013-ST dated 01.07.2013 also had specilically
provided refund of service tax leviable under Section 66B of the Finance Act,
1994 whereas SBC & KKC have been levied under Section 119 of the Act
inserted vide Finance Act, 2015 and Section 161 of the Actinserlcd vide Finance
Act, 2016, respectively, hence there was legal requirement to amend Notification
No. 12/2013-ST vide Notification No. 2/2016-ST and Notification No. 30/2016-ST
dated 26.05.2016 to include SBC & KKC for refund under Notification No.
12/2013-ST as SBC & KKC are not leviable under Section G6B of the Finance
Act, 1994; whereas Notification No. 41/2012-ST dated 29.06.2016 has allowed
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refund of service tax without specifying whether leviable under Section 66 or

Section 66B of the Finance Act, 1994 arnd hence, ho amendment in Notification

No. 41/2012-ST waslis legally required to be undertaken.

9. In view of above factual & legal position, | set aside the impugned
orders and allow all 11 appeals filed by the appellant.
%.2 srfteraral gRT el @1 1 sidler &1 ey IRiad adies ¥ fdar ST g
9.1 The appeals filed by the appellant stand disposed off in above terms.
N N
TR, RNV
(PR Tdl)

S (3rCIe)

R R R s et e

M/s. Kandla Agro and Chemicals P. Ltd., | TRf epiger unl & SBitrarer U, oL,

l\\-/lan_n }ft?avan ,ql?lot I\J'o. 18, Sector 08, A L “ GlE ¢, e — ¢,
Gandhidham — 370 201

Copy o
1) The Chief Commissioner, GST & Central Excise, Ahimedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise, Kutch.
3) The Assistant Commissioner, GST & C.Ex, Gandhidham Urban Division,
: Gandhidham
4)  Appeal File No: V.2/184/GDM/2017
5)  Appeal File No: V.2/185/GDM/2017
6) Appeal File No: V.2/186/GDM/2017
7) Appeal File No: V.2/215/GDM/2017
3) Appeal File No: V.2/216/GDWM/2017
9) Appeal File No: V.2/217/GDM/2017
10) Appeal File No: V.2/218/GDM/2017
) Appeal File No: V.2/219/GDM/2017
12) Appeal File No: V.2/252/GD\W/2017
13) Appeal File No: V.2/253/GDM/2017

Wuard File.
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