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Arising out of above mentioned OlO issued by Addilional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

Fhiereral & ufdardy &1 &7 Ud 9ar /Name & Address of the Appellant & Respondent

Mls. Bharat Chemical,3hah Avenue- 1,0ffice Mo, 2, Ward 128, Gandhidharn Kuich

zw Imer(HNE) ¥ onfia w1 erfaw et a3 sepe aftmd - m@Eser & g wde 2w e gy
Any person aggrieved by this Order-in-Appeal may file an aap@al 1o the appropriate authority i b= lollowing way
AT ojew AT W AT Ud BEET AR aapnwen A afT arhia. deder sema eem WEer 1944 A aar 260 4
Yada ua  faed FRGEA. 1994 $ uwr 86 & ada Memffie dag W owr wwar y 0
Appeatl to Customs, Excise & Service Tax Appeliate Dibunal unites Seclion 308 of CEAC 19400 1 Under Section 86 of the
Finance Act, 1994 an appeal lies to:-
AT qemiwa O Fraud waly ArEe mn 4o, FENT ITWET 9Fw vd At 3idide =appiaasTer Y DRy e, Jre s A
2, 3T ¥ o, wi§ e, w B Sl e o

The special bench of Customs, Excise & Service Tax Appellate Tribunal of Wesl Rlock Mo. 2, R.K. Puram

. Mew Deliv in ol
matters relating to classification and valuation.

SREFT aREDE 1) F Faw aw 3wl F ywwar @l et Do ooem, $07 3o yew vd damt adBa s
(Rreee) &7 uias aif Nfse, | gfadm a, agmﬁh Heel JETET HETEIT- 3¢oots, A AT SN TR 1

To the Wesl regional bench of Customs, Excide & Service Tax Appellate Tribunal (CESTAT) at, 2" Floer, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

e EmarRer & wrer e T T & BT A seng o (nda) Peramad, 20010, 4 o 6 % mm Puiig e
T I EA-3 F i ufdEt @ gor Reu iem WiV | gAd I RF O &F va a9 & wier se ﬁwr o Ay T @ Eiiesd
3R AR R A, FHC 5 G A FHY FH, 5 A@ FAC AT 50 @ FAC GF HAAr 50 Arr ww F yRE § A w1000/
TOA, 5,000/~ T 3ewEr 10,000/ T F G S qeF A uf wEIH i AT TN HIA, qaEfa 2w
SRR B anEr ¥ wErE Tee & A @ PRl o aRSew a7 % i AT Sy YmIfERT Fa arre ?‘dm forar ST RT
TETd FUT I FTCET, §F A 3w #F g wiee s wEwa 3Ry S A maEr Fua ) mrmr IR (T 3EY ¥
U 37 & @ 500/ T w5 Hufa Ao THT FTAT BT N

The appeal to the Appellate Tribunal shall be filed in quadiplicate in form EA-3 [ as prescribed under Rule 6 nf Centyal
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least shounld be accompanied by a lee of Rs
1,000/- Rs.5000/-, Rs.10,000/~ where amount of duty demand/interest/penally/refund is upto 5 Lac., 5 lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registiar of branch of any nominated public
sector bank of the place where lhe bench of any nominated public sector bank of the place where the hench of the Tribunal
is situated. Application made for grant of stay shall be accampanied by a fee of Rs. 500/

Jrdrena Fzrrmma:m F mwer wdver, Aed 3B, 1994 A arr 86(1) F dta 9ame Mmmah, 1004, % R o) W awd
e avg S.T.-5 3w afl A Ay owowdAl va zad wen 31r‘;«1 A g aha A oepl /L suf uf e Ay s
FH T ue gfa qmﬁ‘r 2l i) il s @ owa O ww e 9 B oy, SR Aman A m‘n w3ty mene anr
sm‘l‘n FUT 5 o AT I HA, 5 T TAT AT 50 W FUT AR ham oo arE Fr oy HEER § oAl awrer 1000~ sad. 5,000/
R daar 10,000/~ T & Uil star e #Hy afa waEa w1 MOANE AEm AR, wafa ey mronfamiur & am &
Fgrrg Worrew & sy o Bl efy WAl AT % A% IR 5 ) iR A% = dm T G mife | 9 2w A A,
¥ A 33 om@r A Qe v wal gAf whdA srmitEe fi oo e o TAAE MA@ 3iid1) A FAT MrEge-uT F i
500/~ Taw & PN aFw S aRar g 1

The appeal under sub section (1) of Section 8G of the Fmanze Act, 1931 do lhe Appeltate fribunal Shatl be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shalt be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and  should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demandad & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is  maore than five lakhs but not evceeding Rs. Fifty ‘alhs,
Rs.10,000/- where the amount of service tax & interest demanded & penally lovied is more than fifly Lakhs rupees. in the
foem-of-mrosged bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
ere i(i bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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9(2A) % e TR wug ST-7 @ & S Wl U9 3UG W NG, FEHU I Aew iwer wgEa (gfien, S seue gew
camd wifeer suder @ wfcRif gond &t 341 ¥ v uid wniid g@nfr aifey) v YR garT WERIES JMER 0 3UREd, g

- Ul wedd Ay, w1 3Ty FaranfGaRor @7 sideer ad e w1 B & ard snaw &1 9T oft war & et sl gl o/

The appeal under sub seclion (2) and (2A) of the section 86 the Finance Act 1934, shall be filed in For ST.7 as prescribed
under Rure 9 (2) & 9(2A) of the Service Tax Rules. 1994 and shall be acconpanied by a copy of order of Commissioner
Cenlial txcise o Commissioner, Cental Excise (Appeals) {one of which shail be a cerlified copy) and copy of the otder
pasued by the  Commissioner authorizing the Assisiant Conmussioner or Deputy Cotamissioner of Central Excisel Service Tax
1o file the appeal before the Appeliate Tiibunal.

i wear, 3N el Yeen Vb AT ididEr arftscor (GRee) S ouTa ahen & amee I S seuig aeen st 1944 R
Rl sSuw & TANE, Sh T faha aHAE, 1994 1 e 83 F Heela Faidt F1 oo awy A AT E, 30 ey F ufa wdeRr
WTERAROE T 3106 & WA 3UiE /AT FY AT # L0 WA (10%), S A e s;n‘f?n Tqanfeer & a1 Spiar, S@ = sg«‘rm
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For an appeal to be filed before m«, CESTAT. under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duly demanded where duty or diuty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount ot pre-deposit payable would bie subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, "Duty Demanded” shall include :

(i) amount determined under Section 11 D,
(i) amaount of erroneous Cenvat Credil taken;
(Hi) amount payable under Rute 6 of the Cenvat Credit Rules

provided further that the provisions of this Section shall not apply to tive stay application and api’)eals pending before
any appellate authorily prior to the commencement of the Finance (No.2) Act, 2014

SINE Ve & YerliaTor 3maEd

Hevision apphcauon 0 Governnment of India:

gl snde da Yo lsgur i Weatarad e A, S5 3o gew aiftlemn, 1994 #1 amr 35EE & v Tige & o ot
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A revision application lies to the Under Secretary, io the Government of India, Revision Application Unil, Ministry of Finance,
Department of Revenue, d4th Floor, Jeevan Deep Building. Parliament Streel, Mew Delhi-110001, under Section 35EE of the
CtA 1944 in respect of the following case, governed by firs. proviso to sub-section (1) of Seclion-35B8 ibid:

AT T AT AT W amer 3. SE AU T e @ Tl mTene W As g F e F e el srew sread
St Tt v sigid AE 0 AT s g G & alum, ar fandl siEiv aE of W AERT W I & awiennor & gluw, Tl arae ar
el sl g R T & BERIL] & WHd Il

In v ot any luss of good: where th2 loss occurs in transit from a factory 1o a warehouse or lo another factory or from one
warehouse o anhother during the course of processing of thie goods in a warehouse or in storage whether in a factory or in a
viglchousz

HRE & gl Tl e ur e @l Ml
AT O, T 8T W arEd R USE ur &% W fardier 5 udy @/

In case of rebate of duty of e on goods exported to any country or territory outside India of on excisable material used in
the manufaciure of the goods which ale exported to any country ar territory outside India.

SO oA & fattndor A YgFA FE A 97 ST TS FA Beurg doh & ge (fEe) &

Ufe FearE e H A U /AT SN F arR, JUr A seel w Aw Gtk f s #
in case of ygoods exporied outside India export to Mzpal or Shutan, without payinent of duty.

SIS F FETEA FH & DA & 1T S srdy R su yfafrw ve 3w R mawt & aga A f g @ s ow
ST NREE (NN & gans facd stalram (¢ 2), 1998 v wrm 109 % ey Givd $1 ad andn siwar wInafafy oW ag o
o fer ol B

 Credit of any duty allowed to be utilized towards payment of excise duty on final producls under the provisions of this Act or

the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998,

EEKERS 3udm @ it aaw wear EA-8 I, S S sewieer Yo (e feramard, 2001, & i 9 % Jaaa Rfaftse &,
B N F WIOT F 3 AR F HAAG T IEh @ifer | swea Mdzet & mry e 3R @ Wi gy 7 o ufdar wewd dv o
aAfge] él FediA 3ee Yook JGRTEH, 1944 F anr 35-EE F Fwd Sieffg dew & el & e F Jiv v TR-6 T 9fi
welwst @ S i) /

The above application shall be made in duplicate in Forni Mo, EA-8 as specified under Rule, 9 of Cential Excise (Appeals)
Rules, 2001 within 3 months fiom the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OI0 and Order-In Appeal. It should also be accompanied by a copy of TR-G Chalian
evidencing payment of prescribed fee as prescribed under Siection 35-EE of CEA, 1944, under Major Head of Account.

Tl uT st & W vt Ruiia g @ srmnh & i wmie

'Ibl' WU I U W WY AT 3 @i &1 el wud 200/- Al I T SIe 30T R WEde @ uF N w94 H SAeRT @1 ar
WA K000 -/ SErEET faSar sng |

The revision apprication shall be accompanied by a fee of Rs. 200/- wheie the amount involved in Rupess One Lac or less
and Ks. 1000/~ where the amount involved is more than Rupeses One Lac

QI U SnAY E W N 3uaen s WG & ar
SIET U Ferar Gl wid @ ads & e

e w3 & THE g w1 sprdin, 3UEE @ 8 fRur s g sw e &
fEafa SN BRI 3 v 3TTE 2 SRR BCRIC @ U 30dEeT TR oial g/
In case, if the order covers various numbers of order- in Criginal, fee for each O.1.0O. should be paid in the aforesaid manner,
nol withistanding the tact that the une appeal to the Appellant Tiibunal or the one application to the Ceniral Govt. As the case
mzy be, is filled 1o avoid scriptoria work i excising Rs. 1 lakh fee of Rs. 100/- for each.

ayEaitg Fawd gew 3FEA, 1975, F el & OEER qW WY ve ruwa ey f ufa or Feifa 6.50 wwd @
ST {ed feftne o1 grAT mifRw] /

One copy > of application or O.1.O. as the case may be. and the crder of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Couwnt Fee Act, 1975, as amended.

Wl e, G SO Yo Ud QA sy snaifawor (@ R Seonads, 1982 ® ity vd 3w deleua st w
wfFEnier wor ard ot &3 3 off cumr Jrstea mea snar i/

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982

o ahichiy w1 aa e e @ wuing v, firge ot adview gewmer & oo, ardeneft Rweha e
www.Ccbet.gov.in T & Fad & |/

For the elaborale, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer to the Departmental website www.cbec.gov.in
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:: ORDER IN APPEAL ::

M/s. Bharat Chemical, Shah Avenue-l, Office No. 2, Ward-12/8B,
Gandidham, Kutch (hereinafter referred to as “Appellant”) has filed
appeals against Orders-ln-Original No. ST/270 to 273/2017-18 all dated
16.06.2017 (hereinafter referred to as “the impugned orders”) passed
by the Assistant Commissioner, Service Tax Division, Gandhidham
(hereinafter referred tp as “the lower adjudicating authority”™). Since
the issue involved is common in nature and connected with each other,

the same are taken up together for disposal.

Amount of o
ﬁ{r} Order-in-Original No. & Date regljnd Period Involved
01 b ST/270/2017-18 dated 16.06.2017 5i\2;061 /- | August, 2016
02 | S5T/271/2017-18 dated 16.06.2017 291,128/ | June, 20156
03 | ST/272/2017-18 dated 16.06.2017 299,707/- | November, 2016
04 |ST/273/2017-18 dated 16.06.2017 411,634/ | August, 2016

2. Briefly stated facts of the case are that the Appellant filed
refund applications of service tax paid under Notification Mo. 41/2012-
Service Tax dated 29.06.2012 being services consumed for export of
salt which was exempted. The lower adjudicating authority rejected
refund claims inter alia, on the following grounds that (i) The LEO date
is not mentioned in Shipping bills; (ii) copy of bill of lading not
submitted; (iii) details of relevant export invoices are not matching
with the relevant shipping bills; (iv) supplied Fuel (bunker) to the
vessel which arrived at the port and (v) On going through relevant
invoices and shipping bills it was found that no goods were exported,
The lower adjudicating authority, accordingly, rejected the aforesaid
refund claims under Notification No. 41/2012-5T dated 29.06.2012

3. Being aggrieved with the impugned orders, the appellant preferred
the present appeals on the grounds that the impugned orders rejecting
refund claims cannot be sustained as the same have been passed without
serving defect memo, without issuing Show Cause MNotice and without

granting personal hearing in violation of principles of natural justice
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Shri Vikas Mehta Consultant, during personal hearing reiterated the
orounds of ﬁxppeal and submitted that the said letter dated 15.03.2017
was not given to them/received by them; that they did not get any defect
Memo or Show Cause Notice from the Department; that no personal
hearing  nctice was received by them nor they were called for personal
hearing even verbally; that orders have been passed in violation of
principles of natural justice; that the services were provided for export of
goods by procuring the services from Service Providers; that they have
borne Service Tax incidence; that the appeal should be allowed as neither
payment of Service Tax is in doubt nor export of goods is disputed.
Personal hearing notice was also sent to the jurisdictional Division,

however, none appeared from the Department.

FINDINGS: -

b

5. i have carefully gone through the facts of the case, impugned order,
grounds of appeal and submissions made by appellant. The issue to be
decided in the present appeal is as to whether the impugned orders
passed by the adjudicating authority rejecting the refund claims of Service
Ta paid on procuring services by the Appellant for export of the goods
under Notification No. No. 41/2012-St dated 29.06.2012 is proper or

otherwise,

. The Appellant has vehemently contended that before rejecting the
refund claims they were neither issued defect memo / Show Cause Notice
nor personal hearing notice and therefore, the principles of natural justice

have been violated.

7. it is very evident from the impugned orders that neither show cause
notice has been issued nor opportunity of personal hearing granted to the
Appellant before rejecting the impugned refund claims. The lower
adjudicating authority has stated that they had issued letter F. No.
ST/Ref/BC/GIM/Div/2016-17 dated 15.03.2017, however, the Appellant
has stated that they did not receive any such letter or any defect memo. |
find that issuance of Show Cause Notice and granting of personal hearing
are obligatory on part of the department / adjudicating authority before
passing quasi-judicial order. Even if it is considered that the said letter
has been issued non issuance of show cause notice and non-grant of
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personal hearing by the adjudicating autharity are serious lapse on part of
the adjudicating authority. Thus, the rejection of refund claims has to be
considered as violation of the principles of natural justice. | rely on the
judgment of the Hon’ble Madras High Court in the case of VASTA BIO-TECH
PVT. LTD. reported as 2018 (360) E.I..T. 234 (Mad.) wherecin at Para b to 7
it is held as follows :-

“5. The petitioner’s case is that, had a show cause notice been
issued to them, they would have exploined to the Authority, as
regards the discrepancies between the imported goods and the
sale invoice, and would have extended full cooperation, and to the
said effect, the reply affidavit has been filed to justify their
stand. Since the partial rejection of the petitioner’s claim for
refund results in civil consequence, the principles of natural
justice demands that the petitioner be afforded an opportunity.
The explanation sought to be given by the respondent, in Para No.
10 of the counter affidavit cannot be countenanced, as the statute
does not put a bar for an opportunity beiig granied, and if statute
is silent, then, principles of natural justice has to be read into the
statute, so that the assessee has reasonable opportunity to pui
forth this case. :

6. Hence, for the above reasons, the petitioner is directed to
treat the impugned order-in-original, insofar as it _rejects the
petitioner’s claim for refund of Rs. 1,85,586/- is concerned, as
show cause notice, submit their objections within a peried of 30
days from the date of receipt of a copy of this order. On receipt of
the objections, the respondent shall afford an opportunity _of
personal hearing to the authorized representative of the
petitionetr and consider the case, as projected by the petitioner
and examine as to whether they are entitled for refund of balance
amount of Rs. 1,85,586/-. The above direction shall be complied
with, within a period of 60 days from the date of receipt of the
objections.

7. Accordingly, the Writ Petition stands disposed of. No costs.”
[Emphasis supplicd]
7.1 1 also find that irregularities have been committed by ithe
adjudicating authority by not following the principles of natural juﬂsticc
and the same can be cured only by the adjudicating authority, who
flouted it as has been held by the Hon’ble CESTAT in the case of Jagir
Singh reported as 1987 (28)ELTH21(Tri)

“ Natural justice- Peficiency of natural jusiice bejore originalf
Authority not curable in subsequent_proceedings - Principles of
natural justice complied with when case remanded not to lower
appellate authority but to original authority.

- There can be no quarrel with the cherished proposition of taw
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that deficiencies of natural justice before the trial Tribunal cannot
be cured in_subsequent proceedinvs. Accordingely, as and when
occasion _has _arisen _and whenever it _has been found by the
Anpellate Tribunal that an opportunity to defend was not afforded
by the trial Tribunal to decide the case de novo after affording a
reasonable and proper opportunity to defend. In the instant case,
when the appellant filed his appeal against the order of the lower
Appellate Authority, i.e. the Board’s Order confirmino the Order-
in-Original_and complained that he was not given an opportunity to
prove his case regarding the ownership of the contraband wold in
question, the Appellate Tribunal immediately set aside that part of
the _order, which relaced to _the ownership of the oold, and
remanding the case to the Adjudicatine Authority, that is to say, to
the ¢rial Tribunal and not to the lower Appellate Authority.
............. . [para 91"

|Emphasis supplied]

7.2 In view of above, the deficiency of the impugned order crept in at

T <rm
e stag

6]

of lower adjudicating authority cannot be cured or set right by
the subsequent authority and will have to be corrected by the

azdjudicating authority only.

g. In the backdrop of non-compliance of principles of natural justice by
the lower adjudicating authority, | have no option but to set aside the
impugned order and remand back the proceedings to the jurisdictional
adjudicading authority, who shall after complying the principles of natural

pmiice nass the appropriate order within 4 months from the date of

recetpt of this order. |rely upon the judgment of the Hon’ble Madras High
Court in the case of Confidence Petroleum India Ltd. reported as 2015

(322) ELT 237 (Mad.) wherein it has beeiy held as under ;-
¢ 4

learned Counsel for the petitioner is correct in her submission that
the respondents have passed the impugned order behind the back
oj the petitioner, without affording an opportunity of personal
hearing. When the unit at Coimbatore was closed down way back
in the year 2009, and thereafter, they have been functioning only
from office at Bombay, the respondents were not correct in
sending show cause notice to the Coimbatore address and then
passing an _ex_parte order, behind the back of the petitioner
therefore, the Order-in-Original dated 30-11-2011 is quashed.

Consequently, the recovery notice dated 4-2-2015 is also
quashed.”

[Emphasis supplied]
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9. In view of above, | set aside the impugned oiders and allow all four
appeals by way of remand with direction to the jurisdictional ajudicating
authority to decide the cases within 4 months of receipt of this order and
with directions to the appellants to submit their defence reply within 2
months from the receipt of this order treating the allegations contained in

Para 2 to 9 of the impugned orders as Show Cause Notices.

- O O

9. dieiadl AT goF 1 AF AN B AT IET TS T R

T & |
9. The appeals filed by the appetlant are disposed off in above terims.

“\ZA" ‘ mi

(A7 N
Srfra R, TR AT (2THieT)
it (wdied)

y

By R.P.A.D.

lo,

I;/\h/sr.] [I\Sharat (Iihemical, A, WG SiAed,

Shah Avenue- . .

Office No. 2. MF 2WAAT-1, T Fin 2,
. b

Ward-12/8, g AL 2, mue, S

Gandidham, Kutch.

Copy for_information and pecessary action fo;

1) The Chief Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad for his kind information.

2) The Commissioner, GST & Central Excise, Gandhidharm, Kutch.

3) The Assistant Commissioner, G5T & Central Excise, Gandhidham,
Kutch.

//lg: Guard File.
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