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ORDER 1 APPEAL:: 

M/s, Bharat Chemical, Shah Avenue-I, Office No. 2, Ward-12/B, 

Gandidham, Kutch (hereinafter referred to as "Appellant") has filed 

appeals against Orders-In-Original No. ST/270 to 273/2017-18 all dated 

16.06.2017 (hereinafter referred to as "the impugned orders") passed 

by the Assistant Commissioner, Service Tax Division, Gandhidham 

(hereinafter referred tp as "the lower adjudicating authoril:y"). Since 

the issue involved is common in nature and connected with each other, 

the same are taken up together for disposal. 

Sr. 
No. 

Order-in-Original No. Date 
Aniount of 

refund 
fts. 

Period Involved 

01 ST/270/2017-18 dated 16.06.2017 512,061/- August, 2016 

02 ST/271/2017-18 dated 16.06.2017 291,128/- June, 2016 

03 ST/272/2017-18 dated 16.06.2017 299,707/- November, 2016 

04 ST/273/2017-1 8 dated 16.06.2017 411,634/- August, 2016 

2. Briefly stated facts of the case are that the Appellant filed 

refund applications of service tax paid under Notification No, 41 12012-

Service Tax dated 29.06.2012 being services consumed for export of 

salt which was exempted. The lower adjudicating authority rejected 

refund claims inter alia, on the following grounds that (i) The LEO date 

is not mentioned in Shipping bills; (ii) copy of bill of lading not 

submitted; (iii) details of relevant export invoices are not matching 

with the relevant shipping bills; (iv) supplied Fuel (bunker) to the 

vessel which arrived at the port and (v) On going through relevant 

invoices and shipping bills it was found that no goods were exported. 

The lower adjudicating authority, accordingly, rejected the aforesaid 

refund claims under Notification No. 41/2012-ST dated 29.06.2012 

3. Being aggrieved with the impugned orders, the appellant preferred 

the present appeals on the grounds that the impugned orders rejecting 

refund claims cannot be sustained as the sanie have been passed without 

serving defect memo, without issuing Show Cause Notice and without 

granting personal hearing in violal:ion of principles of natural justice 
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1. Shri Vikas Mehta Consultant, during personal hearing reiterated the 

grotds ol Appeal and submitted thai: the said Letter dated 15.03.2017 

Was not given to them/received by them; that they did not get any defect 

Memo or Show Cause Notice from the Department; that no personal 

hearing notice was received by them nor they were called for personal 

hearing even verbally; that orders have been passed in violation of 

principles of natural justice; that the services were provided for export of 

goods by procuring the services trom Service Providers; that they have 

borne Service Tax incidence; that the appeal should be allowed as neither 

payment oi Service Tax is in doubt nor export of goods is disputed. 

Personal hearing notice was also sent to the jurisdictional Division, 

however, none appeared from the Department. 

N ti) i N i3 5: 

have carefully gone through the facts of the case, impugned order, 

grounds of appeal and submissions made by appellant. The issue to be 

decided in the present appeal is as to whether the impugned orders 

passed by the adjudicating authority rejecting the refund claims of Service 

ia paid on procuring services by the Appellant for export of the goods 

under Notification No. No. 41/2012-St dated 29.06.2012 is proper or 

othor'vv se, 

6. The Appellant has vehemently contended that before rejecting the 

renind claims they were neither issued defect memo / Show Cause Notice 

ror personal hearing notice and therefore, the principles of natLiral justice 

h:ve been violated. 

7. ft is very evident from the impugned orders that neither show cause 

notice has been issued nor opportunity of personal hearing granted to the 

ppellant before rejecting the impugned refLilid claims. The tower 

adjudicating authority has stated thail: they had issued letter F. No. 

ST/Pef/BC/GM/Div/2016-i 7 dated 1 503h20i 7, however, the Appellant 

has stated that they did not receive any such letter or any defect memo. I 

find that issuance of Show Cause Notice and granting of personal hearing 

are obligatory on part of the department / adjudicating authority before 

passing quasi-judicial. order, Even if it is considered that the said letter 

has been issued non issuance of show cause notice arid non-grant of 
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i:er50na1 hearing by the adjudicating authority are serious lapse on Part of 

the adjudicating authority. Thus, the rejection of refund claims has to be 

considered as violation of the principles of natural justice. rely on the 

judgment of the Hon'ble Madras High Court in the case of VASTA O-TLCH 

PVT, LTD. reported as 2018 (360) E.LJ. 234 (Mad) wherein at Para 5 to 7 

it is heW as foUows :- 
U5,  The petitioner's case is that, had a show cause notice been  
issued to them, they would have  eplained to the Authority_, as 
regards the discrepancies between the imported qoods and the  
sale invoie, and would have extended full cooperation, and to the 
said effect,  the reply affidavit  has been filed to justify their 
stand. Since the partial rejection of the petitioner's claim for 
refund results in civil consequence, the principles of natural 
justice demands that the petitioner be afforded an opportunity. 
The explanation sought to be given by the respondent, in Pam No. 
10 of the counter affidavit cannot be countenanced, as the statute 
does not put a bar for an opportunity beiiio granted, and if statute 
is silent, then, principles of natural justice has to be read into the 
statute, so that the assessee has reasonable opportunity to put 
forth this case. 

6. Hence, for the above reasons, the  petitioner is directed to 
treat the irnpuned order-in-origal  insofar  as it rejects the  
petitioner's claim  for refund  çf Rs,  j,586/- is concerned as 
show cause notice, submit their ofjections within aperiod oj 30 
days from the date of receipt of a copy of this order. On receipt 2f 
the objections, the respondent shall afford an opportuiy of 
pçrsonal hearing to the authorized representative of the  
petitioner and consider the cas: as prçjected h' the petitioner 
and examine as to whether they are entit(e_for refund  of balance 
amount of Rs, 1,85,586/-. The above direction shall be complied 
with, within a period of 60 days from the date of receipt of the 
objections. 

7. Accordingly, the Writ Petition stands disposed of. No costs." 
[Emphasis supplied] 

Li I also find that irregularities have been committed by the 

adjudicating authority by not foflowing the principles 01 naWral justice 

and the same can be cured only by the adjudicatin authority, who 

flouted it as has been hel.d by the Hon'ble CESTAT in the case of Jagir 

Singh reported as 1987(28)ELT521 (in) 

Natural justice- De(iciencyf natural justice bej ore  
Authority .not curablein  subseguent proceedinqs -Principles o 
natural justice complied with when case remanded not to lower 
appellate authority but to c mat authority. 

- There can be no quarrel with the cherished proposition of law 
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that deficiencies of natural  justice before  the trial Tribunal cannot 
be cured in subsequent poceeciijg. Accordinqly, as and when 
occasion has arisen and whenever it has been found by the  
AopeUate Tribunal that an opportunity to defend  was not afforded 
h/ the trial Tribunal to decide the case de novo after affordinq a  
reasonable and proper opportunity to defend. In the instaht case,  
when the appellant filed his appeal aqaJnst the order of the lower 
Aopeilate Authority, i.e. the Board's Order con firminq the Order- 
if Oriincil  cmcl complained that he was not given an opportunity to 
prove his case regarding the ownership of the contraband gold in  
(lucstion, the Appellate Tribunal immediately set aside that part of 
tMC oi4eç which re/uteri m the ownership of the okl, uric! 
renianding the case to the AcijLIdiicatip  Authority, that is to say, to  
the trial Tribunal and not to the lower Appellate Authority. 

 /paru 9]" 

[Emphasis supplied] 

72 !ri view of above, the deficiency of the impugned order crept in at 

stage of lower adjudicating authority cannot be cured cii set right by 

the subsequent authority and will have to be corrected by the 

adjudicating authority only. 

1. hi the backdrop of non-compliance of principles of natural justice by 

the towei adjudicating authority, I have no option bUt to set aside the 

impugned order and remand back the proceedings to the jurisdictional 

: jftJi(ring authority, who shall after complying the principles of natural 

cc aess the appropriate order within .4 nonths from the date of 

rcchpt of this order. I rely upon the judgment of the Hon'ble Madras High 

Court in the case of Confidence Petroleum India Ltd. reported as 2015 

(322) ELI 237 (Mad.) wherein it has been held as tinder ;- 

"4. After hearing the parties, this Court is of the view that the 
iearned Counsel for the petitioner is correct in her submission that 
the respondents have passed the impugned order behind the back 
of the petitioner, without affording  an opportunity of personal 
hearing. When the unit at Coimbatore was closed down way back 
in the year 2009, and thereafter, they have been functioning only 
from office at Bombay, the respondents were not correct in 
sending show cause notice to the Coimba tore address and then  
passing an cx parte order, behind the back of the petitioner 
therefore, the Order-in-Original dated 30-1 1-201 1 is quashed. 
Consequently, the recovery notice dated 4-2-2015 is also 
quashed." 

[Emphasis suppliedj 
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. In view of above, I set aside the impugned orders and aflow all four 

appeals by way of remand with direction to the jurisdictional ajudicating 

authority to decide the cases within 4 months of receipt of this order and 

with directions to the appellants to submit their defence reply within 2 

months from the receipt of this order treating the allegations contained in 

Para 2 to 9 of the impugned orders as Show Cause Notices. 

9 tflc4- dti LW i 1 3Pf  I'FIHU  FET IT 

' I 

9. The appeals filed by the appellant are disposed off in above terms. 

1rr , 

(fl 

iTz; (i) 

By R.P.A.D. 
To, 
MIs. Bha,rat Chemical, 

!-L lItd - 1L 
Shah Avenue-I, 
Office No. 2, 
Ward-12/13, 

r 2, 

2, -ne'-, 
Gandidham, Kutch, 

Copy for information and necessary action to: 

1) The Chief Commissioner, GST it Central Excise, Ahmedabad 
Zone, Ahniedabad for his kind information, 

2) The Commissioner, GST Central. Excise, Gandhidham, Eutch. 
3) The Assistant Commissioner, GST Central Excise, GancUiidhani, 

Kutch, 
, Guard File, 
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