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Date ol Order: 
nr 01 llAf / 

iJiti e oF ssttc: 

'l(-& 311°IAc! (3f4171T), Roich /111R[ t[1'I[ I 

Passed by Shil Kurnar San11osh, Commissioner (Appeals), Rajkoi 

3r0110 31101999.' 1Tolid 3110190/1/ 30)10119-lI 1T11P1 3n'19yr. /9071101 0101111 11900 111>0979, 11001/1 / OTT010IOIT / ouoflllr,ri y,orc.1r 3eiNl111r1:,111) 

O1,,el 3117101 A 11)71199; I 

Ariiriq out of above ereirlioned 010 issed by Additior I/Jnl/fle-oritv/Aosistorr,t Coirrrnisirrrrer, Central Excise / Ser'icp Too. 

1t5j101 / Jarrinagar / Gandhidliam 

E{ 31ft1 & T1aT 5T T3T 1fdT INarne & Address of the .AppoiF3n /0'), RCSPOI1I'ient 

MIs. Ratnamani Metal & Tubes LW.,Survey No. 474, Anjar Fhimaisotr Rorid..Villpo: 

Bhirnasar, Tal; Anjar,, Dist: Kutch 

719 3)0710117111101) 01 OOI('AT °n/A OOI171TT (13S1171/9lyr y/9171; 01 3]O190r  er111aoi71 / qtf1loror't A ocrrrir jtrflyr 91011 90f yptoyll 71i/ 
Any person aggrieved by this Order-in-Appeal nay file an appexi ID tlr appropriate airtirority in the lollowinq way. 

411iT 09099 .0071111 a,o01 niv'n roor 71xtptc 3107171111 rtm)utvptrr A ct121 31/9199, /l'71lsr ,j,-orr 1iiwro 31/11/ol-OT 9r4 Ar c.rri onE> A 
3fyf11yt rpr  1171oyr 3/971(315939, 1994 Ar RIOT Ill') A optAyr 17i/9lp psr Ar ott iorpff /0 1 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 356 ot CEA, 19'14 / [Iroter Section 50 of tire 
Finance Act, 1994 an appeat lies to:- 

9917909Ut 0e->ll'191 A raA&r,ip r71) stror11t 1/loll otyolo Olow/lor 300tT7011 01091 cocr 71viron 310f1/9Pr ;o'iroi!f1tpur Ar )3iAri 1pt,  Ap of 

2, 3)010 01. q°roi, a 171Dr117, Ar Ar otrs(r ni'71i It - 

The special bench of Customs, Excise & Service Tax AppellatE Tribunal of West Flock Ito. 2 11.120 l'rrrarr,, New Delhi iii all 
matters relating to classification and valuation. 
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To the West regional bench of Customs, Exci/0e S Service Tax Aapellai Tr,lrunal (CESIAT) at. 2' Floor. lflianrrrrali Dlra'voirr, 

Asarwa Alrmedabad-3800 6 in case of appeals ollirci than as meirbioned iii palo- 1(a) alrrrve 

(iii) 3frfI4lnt -01ioIl/990{orr A 910130 39r1151 04.1-0101 otsoA /7 (AIIO Ao71po yyrr x;pto (3111191) (3Dootri°1l, 21)111, /; flOors> a A :.p71p l5lcrr(/ lAo' 
5171 01115 EA-3 907 01110 cr171011 01 /1,3) 1110011 310011 0111/NT I 701>) 71 IfOof  7') 901 1997  'If/I 110 71101, 31/0 0. bIT-i'. 'Fr 711°f ,O'IO°f 1,, 0110'! 
31)9 0101°lr '1911 opt/ott, 17110 5 01091 011 30101 9051, 5 iIlfiI 31110 'I 541 01110 90110 0117 ironer 51) 1010°r'-T>' 71 rrf1r'r; F p1 e,oior. I liii!!- 

13171, Sf100/- oajo7 3110011  0,000/- TriAl so lllcSllo'r 31711 5)317 /T 1(21 OTOIIOI 1211 1711111119 01919 171 1b5I97l1 111117111 311101111 
9aloil(1011'ur Ar 111101 01 19511.17)0 1('71R31T1 Il 19111 17 1710/ 913 511717115190 5>01 /1 /(oio T9l'7 51)3) /oon>1/pt  4 /10110 1111101 (°n'rr 31>311 oI5/ry I 

ITOTI/IrT onrie so opiotior, //90 Ar 399 ff1511 s) 'totT 99)/fr 3131 51°I/9/9 3ti)01l97 09111111(lor19rlr o171  011011 fi°tyr 71 I 3511151 3117101 (371 311/10) 11; 
171cr 3111)501-109 01 911'f 51)11/- 901110 1101 1310)13/1-  010-90 011011 909011 /1011 lI 

The appeal to tIre Appellate 'Tribunal small he filed in qrradirrilrcnte ill form EA-3 / as prescriber) eider f/rile 6 'of Crorrlronl 
Excise (Appeal) Rules, 2001 arid shall be accompanied aqarrisl one wiriclr at least sliorrld br accrrrripairierl by a Iron rh Its. 
1,000/- Rs.5000/-, Rs.10,000/- wirere arriourrl of duly derroanoh'irltf'rest/pelbnll./Rrrlrrrrrl is 111>10  11 lore') In, I,> f/I) [an. ord 

above 50 Lac respectively in tire form of crossed harrli dir-fl iir lavrrur of Ass[. Poqislrar of lnrniro'lr rot orn/' ,roirrrrraIerl rorlrlir: 
sector barrIo of the plahe wtrere tire bench of any aorrrirrafect pr,btic sector fran1> of tire place v.rlrnre 1109 bcrrr:ir of tIre Ti/viol 
is situated ApplicatiorA arade for grant of stay shall be acccoripnnieol Iry a fee of Rb 501)1- 

3111/9-011 o'otr'n1El01oter A oioron iollpr, 12tot 31171/90101, 1994 Ar cut Il/i) I) A .itptloi 71orronT 101vr,rry1l 9014, 11; (21001 11)1) 71 /11011 (B)
cff3 S.T.-5 37 0117 017191 al Ar 191 51/3111 '307 iA 11111 (Sf11 3117111 01 (Arot 31'fDT of') 'toll Al, 071011 011/0 i11l 'Si 1r0l7f 909 

(30101 01 1590  qf/I 11111/9101 f/1011 nlrl/V) 3)l ota7 71 m 01 01031 0-oIl p/A u> osor, 5199 Oloroloc -Ar si/sr ,s'oncir Ar i/sr LI/lI (b0)i'f 'PT> 

0191)111, 091! 5 r'1109 99 30)117 910T, 5 niltrl 171 5)0 50 91100 31TfO 01011 pont 50 19119 solo If 311/pro /0 a) orator: I '11)1)/ 5111) 5,11011/ 

&r01r 3111011 10,000/- fr/A 1101 ¶3111)1/yr 31110 oroin Ar cr171 01o1sun To/I /9or)1/yr 510-91 1101 OlinyfiOt 110111191 ,1r'll1'11r 00lbxlrl?I1101ril Ar 011191 11 
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011 590 011190 01 5)101 0111/10 Of/iT 1101/9131 3)0/91101 asffollf/l'90710r Ar 111011 1/A-rr 71 I 0111101 31171or (101 31171) A (Ar' 31120op'o-rro> 4; ppr 

500/- 11115 901 )31sr)1)p 50000' 01011 .1.101 31Ir li 

The appeal under sub section (1) of Section Ii) of lire Finance Ad, 1094, to tIre Appellale Trrbirn>rl Shall toe filed rn 
quadruplicate in Form S.T.5 as prescribed unrler Dole 9)1) of fir, Service Tax flriles, 1594, airrl :0halt lie accorni,nnied by a 

copy of the order appealed against (erie cr1 wlrrrfr shall ho, Cerhirarl r:orpy/ ari :olrrrrrIrl In OlITI 'rrrr1rorsieri Toy 01 tc-,,s rI is 

1000/- where the arirouril of service tao & rnterest rlernandorl .11 110ilility leviar I if F sI', I al-Irs or loss, Rn 50110/- wIrer lire 

amount of service tax & interest demanded & perrally le,ied is more lion live lairlrs huh rIot exceerlirr' Ps. Fitfy l_1r1,irs, 

Rs.10,000I- where tire arnourrl of service tax & irrierest dnnrasdr,d Ti, penally levied is 11009 than filly lalofrn rupees, ir, II>,' 
forrri of crossed barilo draIn irs favour of tIre Assrslamnt Registryr 01 Ar> bnrrr:Ii of ririrrririaled t'rrl,lir; 0,e,_Icrr t>oirrl: 1 ll,r, Ikirii_ 

chum lion bench of Tritsriiral 199-4.pplicahiorr marie for grarrl (If stay slrall be non:rorriporrlirorl liv aloof l', 10111/ 
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(i) 



c') 

(vi) 

)i) Ctcd ri)it7)eiji, 190.i 48 rim 86 4? r-ttT'lifl (2) 11sf i?A) r; 3fd11y1  s 4n spIt  311861, 7)stineT rsoxnr$8, 994, sIr 7)5I5T 9(2) cc 

SCA) 4 dytf (7)'7)iflTi 1143 S.1 -7 It 411 oiL 11%03 5Sf 31i 3351 3110411 77J3 37111sf 17Sf stlsfLll 35l77d (3F8fi), 4 -rrr 3c915 SF731 

mist sii)lf 357)11r iii plttl5lr 1117137-f 111 (73f It em rr(71 crjn1nn1r 417)1 ritya) 3313 31p-1171 sept IffFOi1F 311311sf 3t4ni1 3si lsftt, s -7)st 

37115 ni10F/ 7)c1131{, 11/1 31186)151 mTsi1)cl4vTsr list 3113%-f '56) SI -J 1717)'lF 5sl xir6)t rnSII 41 p7)4 if) inst it lmsT saraf) y6)ti I I 

Ihe appeal under sub section (2) and )2A) at the sc'clion 84 Ihe i-rnance Act 90-I, sirail be filed in For ST 7 as prescribed 

tinder Rule 9 (2) 4 9(2A) of tire Service Tax Rides, 1994 and snail be accompanied by a copy of order of Commissioner 

CattIest Excise or Corirraissioner, Central Excise (Appeals) (one of winch strait be rr certified copy) and copy of the order 

iresserl by tire
Cornrriissionei author icing the Assrstunt Cotirurisrtorrer cit Depths,' Corriirirsstoner of Central Exctse/ Service Tax 

to file tire appeal before the Appellate Tribunal 

18) -rinir irmr, 2a41vt aanx, mm t' imp 31417411 r i6)spur (Th-ss) 8,  rr7)1 3t4llri 4' nrit-s'i it r-çi(srn 33715 Sir-sI, 3Ttyttynisr 1944 41 

1131 35c'Sf 4, 31714sf, nil 44 1cp-7)13 3t)47)TS3T, 199-I 4is 511Sf c3 F ff11371 3T5tT11Sf st/f 311 7tIi itt i 4111 31155 4, n1 3f4115t5f 

rli)ctntcrrr it 3141sf mt/r niiusT 31oct15 SIISF/ilsif liST jiisi Sf if) ri41illr (10%), am sn ri/f anitoi fsatf/fir 4, nit atsi7)rr. are.  8ratr an7)xrr 

islsmSd 7), sIft Sisl51r;1 )41er StinT, err/f 131 clipt 41 3157)71 amint (sin ailil sri-It r17iryr spin 417)1 cm mini amr ii ar7)Tirtv m 

i,e41ii 3,-sItS iir73 Tilt ilut4'T si' 3i47t 'n/fir 1/fm arc iis" it 14cm err/firs 7) 

)i) tfpJ it 8T4S 3r715t11 mi-i - 

(ii) 7)i4sp mjrr 41 77) ar7) 1mm 
(vi) /fri8sp me )6)rniTat/l 4; )7)srj 6 siT myri6)r Sit Titer 

- e-ir7) n15 7)1 m stiR 5(1 13t55a,r 1377)151 (31 2) 31)iitslsia-i 204 85 39511 it 7)74 (sicit 3r1)141sf cit)(ssrg7) In ijttcy 1/ftvttinittc 

I mist 3173 1151 3T417r sIsi xmn si4i 7)7)1/ 
I or air appeal lit lie frIed heroic tire C[STAT, turner Section 1SF ot tire Ceurtr,l Escise Act, 111-14 winch is also marIe 

appica tile to Service lax under Section 113 of II I--ira rca Act i'J)-I. air appeal aijanlot iri or tier shall tie before tfre ti burial 

on pLtymerrt of 10% of tire duty deirraridert where dirty or ditty ann penalty are ci dispute, or penalty, where penalty alone is in 

rlrSlnrili_ pi0vRleit tire arisirint rn pte-ntePc3rt 1115 v illa vllriil(l hr Siitilc-Ct  to a ceiling of Rs tO Ciores, 

tInner C_errlr,ri Cxi isu arid Service i a,, Li' rt l)o handed' shah rrrn.lrirte 

aiinoiiiri nletOrririlinOt valor o, lisirr I I IS 

(ii) amount of erroneous l,erivt Credit taken, 

(iii) nlrrrririt trsiyofrle wirIer i1irt ir rn firs. Ccsivnl Crnlit Rels 

- ptnvirleit fuiiirer thief tire provisions of this Seclinur stroll not apply to fire stay application anit appeals pending before 

roy rrirtrall-iie eui)iiority 11001 to the coirrrrrencerrnurrt oi fun Firrairce I No.?) Act, 2r1 i-i 

iA, ;rA,Lic 5,1 '5r flaiL Intiscil 
Rviuirun apfnliCoti in to Goirriiri.,ni of rail-a: 

rr-r 3e511r 11cr qsthines sitl1-rmr (aismt71lnissr 315111 31, 1547Sf 3311ip Sri-mr 3T41iI44tt3T, 199-I s/si mart 35EE 41 cturxr srytm 41 3ryrryf Irma 

'rrf/txi SiR'S-f Ir1ot5rT, rlsTllisur 3a3'sf 4nir4, trim 1s-sririn, slaIn.  i7)4nar etiirl i-414ar. alinta 1)111 nrmr, ing srr'7r, sr4 17)441-110001, cr4 

slat city pr / 
A revision application ties 10 tire Under Secretary, to tire Government of IndIa, Revision Applicaticrnr Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, 3cc-van Deep BuilnJin, Pailianrent Stied, New Detlri 110001, under Section 35E of the 

CE-A 944 ci respect ot tire frilliuvsiitij case, rjorerrred 8,' first trrcveo to sub-section (I) of Sectionn-350 ihnd: 

si/f/f Inc; 11' )41r11 xr,sirs 4; ilTilIt 11, 335 a'rlrIa (wIlL Sitar al t413141 'rsrrronl If 'liStS 515 siT '15.11111 11' stffa sIr IIISIIT 31551 TilTrirriTh nit 
('I'S )-rslt 1135 Sf516 Jly Si c/fri liCS 11$ RisfilTIf 55'  ipTITS, Sit (411)1 313111 115 ii f1 iiniTt"f 11 liSt 4 sriri°rsmui 41 11111sf, (4518 'sitarisT srr 
lsir.8t 11317 J41 7) 111,-f 41 ITi11371f 4' 315144 7)1/ 
In case of duly loss of rjoorls. wheie the loss occrrns iii transit front a factory tin a waielrouse or to another factory or from one 
warroliousu to ariolirer during fire course of procesairng of thrr gitocis in a waiehousv or in storage whether in a factory or in a 

war ehorise 

4 11416 84111 3tm tin 53-3 4/1 7)3147  vT 111 71173 iT )3fx1J,Of II ,1°fli7i '15CC 3sf55f ifs 31)1  i19 44-ç(T-tr uS5it5l'i 111561' 41 5511 '451111) 41 
131171 5, 51) 31137 45 51151 (4si4l 11137 iii th Il/I )71sflyf451'JIrh ti / - 
Si raise 0/ rebate of duty tid excise on goods extronierl to ni y coiu htty or terribly outsete India of on excnsaliie material used in 
tire none iactai a of tire goods which are exported tn ally criurltr/ or Sir tory outside I india 

Sr/sf 3ri1'5 nir-4 sisi lrsr,-iid 4453 lni,s 7111551 4: crya, 3'rrf h1 355113 fLT tarS f9p-ltlf (sivtrr arir 41 
In CaSe cr1 ijooris extinnr lert oiilsirlo India e,,pont to l'lr-1101 53 ltirrisurr, wilhout payrinent nt dirt-i. 

illsfi5iid 31-414 '71 3r°lisfd 'sIn'S' 4' '1111,-lie 4' t11' cli slidi 4%n 545 3n11141 lii sic spii'l' tei'1eo filniirl,tl 4' ,-4171 iii.' ii s/si ry p  inc Tsr 
314111 oIl univ-h (344171) 11' s,einr )/fyyr jlltiilfslil (a 2), 998 'Iii 1-un 109 45  56161 16)5161 44 47) isi)11it 3iI91 lljrhsfitstuit T lii 6115 34 
rir(s i  ¶'rsny ire 4I/ 

Cr edni ot any duty allowed to ire etilixert lower dx Iri,'n r lull i ci excise d lity on inrrai products ureter the provisions of hits Act or 
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evittenciog payment of presciitierf fee as prescniberi sirimlei hecfion 35 EE of CE-A, 19l-I. under Major Stead urf Accourmtf 

si)istnrr 3153cm 4 irrxr 41cm74a1atyr lsist)tta 117145 45' 355151511 '('1 TIlls/I aityrs' I 
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:: ORDER IN APPEAL:: 

The appeals listed below had been filed by M/s, Ratnarnani Metals 

Tubes Ltd., S. No. 47t, Anjar Bhirnasar Road, Village: Bhimasar, Taluka: Aniar, 

Dist: Kutch (hereinafter referred to as "the al:)pellant")  against Orders-In-Original 

shown against each appeal no. (hereinafter referred to as "the impugned 

orders") passed by the Deputy Commissioner, Central Excise Division, 

Gandhidharn (hereinafter referred to as "the sanc1ioninq authority"). 

Sr. 

No. 

Appeal File No. Order-In-Original No. & Date Period of Refund 

claim 

Airlount of refund - 

claim rejcctcd (in Rs.) 

01 V2/115/RA]/2010 192 to 197/2009-10; 27.01.2010 10/2008 to 03/2009 152,689/- 

02 V2/299/RAJ/2010 258/2009-10; 19.03.2010 0'1/2008 to 03/2009 

03 V2/410/RA]/2010 48 to 54/2010-11; 29.04.2010 06/2009 to 07/2009; 23,64,280/- 

10/2009 to 11/2009; 

01/2010 to 03/2010 

04 V2/578/R&J/2010 102/2010-2011; 08.06.2010 04/2010 4,87,219/- 

05 V2/579/RAJ/2010 129/2010-2011; 25.06.2010 04/2009 to 03/2010 14,17,339/- 

06 V2/580/RAJ/2010 130/2010-2011; 25.06.20W 05/2010 6,06,251/- 

2. The brief facts of the case are that the appellant is a unit operating in the 

District of Kutch and was a\Iailinq beiie1iL ol ii in l)lo\/isions Of Nofiticatioii No, 

39/2001-CE dated 31.07.2001, as amended (hereinafter referred to as 'the said 

notification'), by availing the facility of refund/re-credit, as per the scheme 

envisaged in the said notification, The said notification was amended vide 

Notification No. 16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE 

dated 10.06.2008, which altered the method of calculation of refund by taking 

into consideration of duty payable on value addition undertaken in the 

manufacturing process, by fixing percentacie of refund ranging from 15% to 75% 

depending upon the type of commodity. Accordingly, the appellant had filed 

claims of refund/reel-edit of Central Excise Duty, Education Cess and Secondary 

and Higher Education Cess paid on manufactured goods through PLA during 

respective period by them. The sanctioninq authority vide inipi'qned ordeis had 

partially sanctioned the amount due, pertaining only to the Basic Excise Duty hut 

did not sanction amount pertaining to Education Cess and Secondary & Higher 

Education Cess on the grounds that exeinpUon iiiider tlie said notification was 

available only to Central Excise Duty or additional excise duty and it did not cover 

Education Cess and Secondary & Higher Education Cess and hence the 

appellants were not entitled for refuncl/recredit of Education Cess and Secondary 

and Higher Edbcation Cess. 

4 
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3. Aggrieved with the impugned order, the appellant preferred these 

appeals, inter-a/ia, on the following grounds: 

(i) As per section 93 of the Finance Act, 2004, the Education Cess levied 

under Section 91, in case of goods specified in the First Schedule to the Excise 

Tariff Act, being goocs manufactured or produced, shall be a duty of excise, at 

the rate of two per cent, calculated on l:he aggregate of all duties of excise 

whicl i are levied and colleclzed by the Cern:ral Government under the provisions 

the Central Excise Act, 1944 (hereinafter referred to as the "Act') or under 

ny oTher law br the time being in force. 

(ii) As per Section 93(2) of the Finance Act, 2004, Education Cess on 

excisable goods is in addition to other duties of excise chargeable on such 

goods under the Act or any other law for the time being in force. 

(iii) As per Section 93(3) of the Finance Act, 2004, the provisions of the 

Act and the rules made there under relating to refunds, exemptions 

from duties and imposition of penalty shall also apply to the levy and 

collection of the Education Cess on excisable goods as they apply in relation to 

the levy and collection of the duties cf excise on such goods under the Act or 

ihe rules, as the case may be. 

(iv) Section 138 of the Finance Act, 2007 provides for levy of Secondary and 

iqiier Education Cess © 1% On the goods specified in the First Schedule to 

the Excise Tariff Act. Secondary and Higher Education Cess is also a duty of 

excise and is levied on the aggregate of all duties of excise (excluding 

iducation Cess) which are levied arid collected by the Central Government 

under the provisions of the Act oi-  any other law for the time being in force. 

(v) The appellant relied upon following case laws: 

(a) Bharat Box Factory Ltd. reported as 2007 (06) [CX 0044; 

(b) Dharrnpal Premchand Ltd. reported as 2007 (218) ELT 610 

(vi) Since Education Cess 8 Secondary arid Higher Education Cess were 

duties of excise which were paid on the aggregate of duties of excise leviable 

ui icier tile above referred Acts, which were named in the Notification No. 

15/20D:i.-CL dated 3L07.2001, it should be treated to have been levied under 
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those Acts and, therefore, along with the refund, which was admissible in 

respect of the duties paid under the said Acts, even the Education Cess & 

Secondary and Higher Education Cess in the nature of excise duty paid at the 

rate of 2% & 1% respectively thereof, was required to he refunded. It is 

submitted that the Education Cess and Secondary & Higher Education Cess 

were clearly accepted as excise duties, which were paid by the appellant 

through PLA account in terms of the said Notification, 

(vii) Le\fy and collection of Education Cess & SecondLJy and Hiçhe 

Education Cess under Finance Acts cannot stand on its own independent of 

levy and collection of excise duties under the Act. in other words, if there is [10 

levy of central excise by virtue of any exemption, there would be 10 reed to 

levy of Education Cess & Secondary and Higher Education Cess. Therefore, 

there is no need to incorporate the provisions for refund of both the Cess 

being levied under the Finance Acts, in the said Notification No. 39/2001 CE. 

(viii) The appellant relied upon case law of BANSWARA SYNTEX LTD. 

reported as AIT-2007-459-HC and Sun Pharmaceutical Industries reported 

as 2007 (207) E.L.T. 673 (Tn. - Del.) 

(ix) The appellant submits that once the entitlement to exciuptioti of the 

duty of excise or additional duty of excise, which would otherwise be payable 

under the Acts named in the Notification, is established by followinci the manner 

indicated in it for ascertaining the extent exemption, there cannot arise any 

question or imposing Education Cess or Secondary and Higher Education Cess 

in the nature of excise duty under Finance Acts. It became refundable because 

the exemption became operative. 

(x) Thus, in view of the provisions of Section 93 of the Finance Act, 2004 and 

Section 138 of the Finance Act:, 2007, the appellant submitted that 'duty of 

excise', means Education Cess and Secondary & Higher Education Cess and thus, 

the provisions relating to refund and exemption of the Central Excise Act, 1944 

are also equally applicable to Education Cess and Secondary & Higher Education 

Cess. Therefore, the exemption under the said notification is also applicable, to 

Education Cess and Secondary &. l-liqher Education Cess and hence, ftiey are 

eligible for refund/recredit of Education Cess and Secondary & Higher Education 

Cess. 
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(xi) The appellant requested for condonation of delay in filing appeal No. 

V2/578/IIAI/2010 and No. V21580/P.AJ!2010 by 19 days and 4 days respectively 

on die grounds that due to lack of proper understanding of the refund order, 

kriov ledge and guidance, such a delay has occurred and the dealing person 

WI5 also oii tour durirtcj the last days of filing of appeals and hence the appeal 

could not he filed in time and requesl:ed to condone for delay in filing of 

appeals by 19 days and 4 days respeci:ively. 

4. Personal hearing in the matter was attended to by Shri R. Subramanya, 

Advocate who reiterated the grounds of appeal arid sUbmitted that the 

sanctioning aLithority had sanctioned amount due, pertaining only to the Basic 

Excise Duty but had not sanctioned arnot.int due, pertaining to the Education 

Cess and Secondary & Higher Education Cess, which need to be sanctioned. 

have carefully gone througH tlie facts of the case, impugned orders and 

submissions made by the appellant in grounds of appeals, written as well oral 

:jvissioiis dL!riun the course of Personal hearing. The issues to be decided in 

the present appeals are that 

(i) whether the appellant is eligible for refund/recredit of Education Cess and 

Secondary & Higher Education Cess under the provisions of the Notification No. 

39/20011-CE dated 31.07.2001 as amended, or otherwise; 

(ii) whether the appellant is eligible for condonation of delay in filing appeal 

No. V2/578/RA]/2010 and No. V2/580/RAJ/2010 by 19 days and 4 days 

respectively or not. 

6. 1 find that the impugned orders No. 102/2010-2011 dated 08.06,2010 and 

No. 130/2010-2011 dated 25.06.2010 were received by the appellant on 

15.06.2010 and 30.06.2010 respectively as mentioned in Appeal Memorandum, 

The appellant filed both appeals on 01.09.2010 Le. delaying thing of appeal by 

9 days a:IICI 4 clays respectively after normal period of 60 days of filing from the 

date of receipt of the orders. In the applications for condonation of delay, the 

appellant has stated that clue to lack of proper understanding of the refund 

order, knowledge and guidance, such delay occurred and the dealing person 

was also on tour during the lastz clays of filing of appeals and hence the appeal 

could not be filed in time, 
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any other duties of excise chargeable on sticli goods1  undur the 
Central Excise Act, 1944 (1 of 1944) or any oilier law for the time 
being in force. 
(3) The provisions of the Cent'al Excise Act, 1944 (1 of 1944)  and 
the rules iiiade thereundeij, including those relating to tefunds and 
exel7iptions from duties and imposition of pciialt,v sIir/j, as Fir as 
inaj' he, pply in relation to the levy and collection of (lie Education 
Cess on excisable goods as they apply in relation 10 [lie levi' and 
collection of the duties of e\ci5e on such goods uiider the Central 
Excise Act; 1944  or the rules, as 1he case may be. 

7.3 The Secondary and Higher Education Cess was levied vide Section :1.36 to 

138 of Chapter VI of the Finance Act, 2007, which reads as under: 

1J6 Secondajy and Hiqher Education Cess. — (1) Without 
prejudice to the provisions of sub-sedion (12) of section 2, there 
shall be levied and collectec, ii i accordance with the provisions of 
i-his Chapter as suirharge for purposes of the [In/on, a cess to he 
called the Secondary and H/glier Education Cess, to fulfil the 
commitment of the Government to p101/ide and iTharice secondary 
and higher education. 
(2) The Central Governuiient iiiay, after due appivpiiation iiiade 
by Parliament by law in this behalf utilise, such sums of /770/iCy of 
the Secondary and l-/igher Education Cess Ic vied under sub-sec/ia/i 
(12) of sect ioíi 2 and this Chapter for the jaiai poses syaeciitcd iii suL--
section (1) as it 17/a)' consider neceseary. 
137. Delia//ion, — The WOid arid expless/ors used iii (liE (]7;pter 
and deiFied iii the Cenuia/ Excise ,ict, /1'i (1 of .19+1,), ihc 
Customs Act, 1962 (52 oic 1962,) or Chapter V of the Filial/ce Act, 
1994 (32 of 1994), shall have the f/leanings respectively ass/qiied 
to them iii those Acts oi-  C'liaptez; as the case i/ia)' Lie. 
138. Secondaiy and /-1ig1ier EdL(cat/on Cess cii excisable goods. 
(1) The Secondary and l-liqher Education Cess levied under SCCLiOI? 

136. in the case of goods specified ii i i-lie First Schedule to the 
Central Excise Tarff Act, .7.985 (5 of 1985), lacing goods 
manufactvred or producea shall be a duty of excise (in this section 
referred to as the Secondary and l-/iglier Education Cess on 
exdsable goods), at the rate of one PCI-  cent;, calculated n the 
aggregate of all duties of exdse [including special duty of excise or 
all)' other (Icut' of exrise but excluding Education Cess chargeable 
under section 93 of the Finance ('No. 2) Act, 2004 (23 of 2004) and 
Secondaiy and Hijlier Education Cess or i excisable goods] which 
are levied and collect-ed by i-lie central Govcrnnient in the Ministly 
of Finance (Department of Rei'enue), under the pro visions of llie 
Central LEcise Act;. 1944 (1 of 1914) or under dii)" other law for (ho 
time being iii force. 
(2) The Secondary and i-/(glier Education Cbss on excisable goods 
shall be in addition to any at/icr :friiies f excisc cli7 7('4//C on 
such goods, under [lie Central Excise Act,. 19-14 (1 of 1944) or dii)' 

olher law for 1-he time being in fbi-ce and t-he Education Cess 
chargeable under sectior 93 of the Fiiiaice (No. 2) Ac!; 2001 (23 
of 2004). 
(3,) The pro visions of 1-he Cbntrai' hE-c/se Act, 1944 (t of 194'i) and 
the i-u/es I/lade thereundei; including i-hose I-elating to r-efuncis and 
exenlptiolls from duties and llnposltion of Pc/la/I)' shall, as far as 
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may be, apply in relation to the levy and collection of the 
Secondary and F/igher Education Cass on excisable goods as they 
app/yin re/at/of? to the levy and collection of the duties of excise on 
r'.icii goods under the Central Evc!se Act, 1944 (1 of 1944,) or the 
IL//es made thereuride,; as the case may be." 

7.4 Thus, the Education Cess and Secondary & Higher Education Cess were in 

nature of surcharge anti were levied under Section 91 of the Finance (No. 2) Act, 

2001 end Section 1.36 of the liriance Act, 2007 respectively as duty of excise at 

the rate of two per cent and one per ceni: respectively to be calculated on the 

aqqreqate of all duties of excise, which are levied anti collected by the Central 

6ovemriieni. The provisions of the Act end the rules made thereunder, including 

those relating to refunds end exemptions from duties and imposition of penalty 

were made applicable in relation to the levy and collection of the Education Cess 

8 Secondary and Higher Education Cess on exdsable goods as they apply in 

relation to the levy and collection of the duties of excise on such goods under the 

Act. 

715 1 find that Notification No. 39/2001-CE dated 31.07.2001 had granted 

total (l00%) exemption from levy of excise duty by way of refund/recredit of 

excise duty paid tlirough PLA. Education Cess and Secondary rrid Higher 

t:dl.lcation Cess were le\Jied On excise dLity and vvheri the levy of excise duty itself 

was exempted by way ol reiurd/i ecredit, den the Education Cess and 

tecondery and Higher Education Cess also got exempted thereby. In absence of 

non aty cx i.e. Central Excise duty, [he question of levy of any surcharge or cess 

or vvhatever name is called thereupon would not arise. CBEC clarifies tide Letter 

F. No. dated 10.08.2004 that the Education Cess is part of 

excise, relevant portion thereof reads as under: 

Thtter ,S IVo. 345/2/2004-TRY ('Pit) dated 10-8-2004 
The undersiigned is directed to state that subsequent to Budget, 
2004 announcements, a number of representations/references 
have been received from the trade as we/I as from the i7eld 
formations pertaining to isniposit/on of Education (less on excisable 
qooris and on imported goods. The points raised and the 
clarifications thereon are as tbllows. 
Issue No. (1) F't/hether Education Cess on excisable goods is 
1ev/able on goods inanufiict[Jrecl prior to Lnposition of Cess but 
cleared after imposition of such cess? 
Clarification hclucattun Oars on Excisable goods is a new levy. In 
rim/Icr casesl. it has been held by die Supreiiie CoL/rt that if a levy 
Is not there at the tinie the qooctc are neiiufactured or proc/need in 
India, it cannot be Iet.'ied at the s/acje of temoval of the said goods. 
i/Ills, ftlus itiuii Oars is not 1ev/able on excisable goods 
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manufactured pror to il//position of cess but cleared a/icr 
impositic)n of such cess. 
issue No. (2): Whether goods ti/at aie fully exempted from excise 
duty/custonls duty of-  are c/eared without payment of excise 
duty/customs duty (such as clearance under bond or fuff//ment of 
ceifain conditions,) ivou/d be subjected to Cess. 
Clarification: The Educatkn Cess is Ic viable at the rate of two per 
cent of the aggregate of all duties of excise/customs (excluding 
certain duties of customs like anti-dumping duty. safe guard duty 
etc.), levied and collected. if goods air full)! cxeiiipted lion 7 excise 
duty or customs duty, are chargeable t-o NIL duty or are deared 
without payment of duty under specified ptvceduir such as 
c/earance under bond, there is no collection of duty iivis, tiO 

education cess would be Ic via b/c on soc/i clearances. in ti/is 
regard, letter D. 0. No. 6O5/54/2OO4-D/J/', dated 21st July, 20114 
issued by Meiiiber (Customs) may also be irfetied iv. 
issue No. (3) : Wliether goods (like alcohol/c beverages) that do 
not fall under the Central Excise Tajiff be siOjectcd to levy of 
Education (ass on excIsable goods (1S pat t of CVD), when they air 
imported into India? 
Clarification : As the Education Cess on excisable goods is 1ev/able 
on goods specified in tile First schedule to 1-he Central Excise Tar/f 
Act,, goods like alcoholic beverages 1-hat at-c not specified at-c not 
subjected to 1-he said Cess. 
Issue No. (4): Whet//er duties/aesses which c/tiler not collected as 
duty of excise/customs or are collect-ed so but by a Depart/Tleflt 
other than Department of Revenue, should he included for the 
purposes of calculation of Education (ëss? 
Garification : As the Education C'ess is calculated on the aggregate 
duties of excise/customs ('excluding ceciain duties of customs like 
anti-dull/ping duly, safe guard dut,i' etc.) levied and collect-co' by 
the Department of Re venue, 0/71)! such duties, which air (a) levied 
and collect-ed as duties of excise/customs and (b) al-c hot-h levied 
and collected by the Depart//lent of Reverue should he taken iiito 
account for calculating Education i'ess." 

( l3hLr5iS Sup jii)hCC) 

7.6 CBEC vide Circular No. :L34/3/2011/ST dated 08.0'L2011 clariFied that 

since the Education Cess and Secondary and 1-ligher Education Cess were le\ncdl 

and collected as percentage of service tax, no Education Cess and Secondaiy 

and Higher Education Cess would he payable when and wherever service tax is 

nil by \firtue of exemption. The said circular was issued in context of service tax 

matter but the principle accepted therein by the department and hence would 

apply in the present case also. Circular No. 134/3/2011/ST dated 08.04.2011 is 

reproduced as under: 

Subject Educatioti Css aid .5condaiy ano' 1-/igher Education 
Cess - Reg. 

Rcpreseiitatioiis have beeii i-cceivcd fii'ii f/ic field foiiii,7/ioiir, 
seeking clarification regardine the applicability of service tax 
exemptioii to Education (ess ('icfcts' to I'oih LthKai/o/i ('ess 
1ev/able under Finance (No. 2,) /id;, ,?004 nivf Sccondsiy ,stid I-fig/icr 
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LdLtcat/on COS leVVIL'Ii? tindur filial/Ce Act, 2007), L/rlder 
notifications where whole of service tax' stands exempted. 
Apparently the doubt cafes in tue context of TilbunaFc Order in the 
iiatter or il/;. IJalesote Ais:yc Lid. v (TE, Cfstoms and Service 
T fii]SR-I (2010-JJOL-1659-USTATXOL) = 2010 (20) S Ti?. 
06 (rribinai). 

I/ia r;;iia has neeii exeni'ned. Iho ugh Iribanals Otrier 
iJei:rCd anove is In lever of reveiltie, it is inconsistent with the 
policy intention of the Government to exempt education cars in 
addition to service ta where whole of service tax' stands 
exempted. According to section 95(1) of Finance 'lVo. 2) Act, 2004 
and section 140(1) of finance Act, 2007, Education Cess and 
5fcondaiy and Hiçjher Education (e55 are Ic viable and collected as 
service tax. and when whole of service tax is exempt, the same 
applies to education cess as well. Since Education Cess is levied 
and collected c)5 percentage of service tax, when and wherever 
service tax is IVIL by viilue of exemption. Education Cess would 
also be IVIL 
3. This being the pnincinle, hald formations are directed not to 
initiate proceedings to recover the education cess, where 'whole of 
50/ V/CC tax' stands exetlipled under the notification, Extending the 
same princtn1e, where education cess has been refunded to 
exporters a!oriçj i'vith service tax by virtte of exemption 
iiOiitiC/iOns whir're ivhole of set vice tax' is evainpt, the same need 
ik)[ he I0C(l'c7/C01 

view o above, Education Cess and Secondary & Higher Education Cess 

were part of the Central Excise dLlty and since the central excise duty was itself 

exempted by way of refund, then education cess and secondary & higher 

education cess were also exempted by way of refund. This view also finds 

support from the final order of the Honbie Supreme Court in case of SRD 

Nutrients Pvt. Ltd. reported as 2017 :355) ELT 481 (SC), wherein it has been 

held th:(: 

20. One aoect that clearly 0n7erge5 from the reading of these 
two circijlars is that the Goveinnient itself has taken the position 
that where whole of excise duty or Service Tax is exemptec/, even 
die bdiication Cars as wall as Secondaty 7i7Cl I-liyher Education 
Cars would not be payable. These drculars are binding on the 
Department. 
21. Seen otharrvlce, tVC cia of the opinion that it is more ictional 
to acc(ot the aforesaid posi//ori as cltiriflecl by the Ministry of 
finance in t/,e ijfoi-esaid circulais. Education Cess is on excise duty. 
It renal/s that those assessees vho are required to pay excise duty 
I/ave to shell out Education Case as well. This Education Cess is 
introduced by Sections 91 to 9] of the Finance (Wo. 2) Act, 2004. 
As per Section 91 ihereot, Education Cess is the surcharge which 
the assessee is to pay. Section 93 makes it dear that this Education 
Cfss is payable on xdsable goods' i.e. in respect of goods 
specifled in the first Schedule to the Central Exdse Tariff Act, 1985. 
Further, this Education Cars is to be levied ) 2% and calculated on 
the aggregate of all c/titles of excise i'vhich are levied and collected 
by the central Government tinder the provisions of ('entral Sec/se 
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AcL 1944 or under any other law for the t//l7e heinq in iiire. ,9ib-
section (3) of Section 93 /1'I-o v/des that the provisions of the Central 
Excise Act,. 1944 arid the Ivies niade thet cundei; including those 
related to refunds and duties,, CIC., .dia/l as f7r as I1iO)/ Lie applied hi 

relation 10 Ic vy arid collect/on of Education (ess on exctsab/e 
goods. A conjoint rear//rig of these pro v/dons l'l'Ou/d aipuly 
demonstrate that Education  css as a surdiarge, /i /c;icd  2)  2%on 
the duties of excfie which ate  payable under the  Art it can,. 
therefore, be clearly inferred that when there  is' no exdse duiy 
payable, as it is exei7ipteo,  there would not he  gn,y Education tees 
as well, inasmuch as Education Case 4) 2% is to be calculated on 
the aq'reqate of duties of excise. 77iere cannot be any surcharge 
when basic duty itself/s Nil 

24. For the aIbresaid reasons ive  allow these apoeals  and hold 
that the appellants were entitled to refund of Education Cess and 
f-llqher Education Cess which was paid alotg with excise duty once 
the excise duly Itself was exempted from iCVl.  Tliete 517s1l, 
howevei be no order as to cost 

(Eniphiasis supplied) 

8. in view of the above facts and legal position, I find that the appellant is 

eligible for refund of Education Cess and Secondary Higher [ducalion Cess. 

9. In view of above, I allow the ai )peals filed by U e appellant arid set asicki 

the impugned orders. 

iciTT 1[PI tIURt 31lI1 bTIT TJIT Th 

9.1 The appeals filed by the appellant stands disposed off in above terms. 

(d4R 1l15I) 

afly[ 
By Reqd. Post AD.  

To, 

Cojiy for information and  necessary action  to: 

The Chief Commissioner, CGST & Cent al Excise, Aliiiicdabid Zoi is, riinici lbad 

his kind information. 
2) The Comniissioner, CGST & Central Excise, Kutch Comniissioncrate, Gandhidhani. 
3) The Assistant Commissioner, CGST & Central Excise, Division-Anjar, GaTidhidhain. 

Guard He. 
5) F. No, \/2/410/RAJ/2010 
6) F. No. V2/578/RAJ/2010 
7) F. No. V2/579/RAJ/2010 
8) F. No. \/2/580/RA3/2010 
9) F. No. \12/1115/RAJ/2010 
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6.1 I find that the appellant in the applications for condonation of riclay, has 

mentioned that they received CO of the irnpuqned order on 1506.201.0 and 

30.06.2010 respectively. Since delay in filing of appeals is of 19 and 4 days only, 

which is within limit of 30 days beyond normal appeal period of 60 days. I 

therefore, condone delay of 19 days and 4 days respectively and proceed to 

decide both appeals on merits. 

7. The appellant contented that 'duty of excise' means Education Cess and 

Secondary & Higher Education Cess in terms of provisions of Section 93 of the 

Finance Act, 2004 and Section 138 of the Finance Act, 2007 and hence, the 

provisions of refund and exemption of the Central Excise Act, 19il are also 

equally applicable to Education Cess and Secondary & Higher Educaboii Cess; 

that the exemption under Notification No. :39/2001-CE dtcd 31.07.2001 is also 

applicable to Education Cess and Secondary & Higher Education Cess and hence, 

they are eligible for refund/recredit of Education Cess and Secondary &, Higher 

Education Cess. I find thai; the appellant, a manufacturing unit situated in District 

of Kutch, availed benefit of exemption under Notification No. 39/2001-CE dated 

31.07.2001, as amended by availing the facility of refund/re-credit of duties paid. 

The said notification is reproduced as under: 

l!/(utch (Gujarat) — Evenotion Iv exdsa b/c goods (except those 
spedfied In Annexure) arid cleared from Units in Kutdi District of 
Guja rat 
In exercise of the poweri; conlérred by sub-section (1) of section 
5A of the central Excise Act, 1944 (1 of 1944), i-cad 1/vith sub-
section (3d) of section 3 of the Additional Duties of £'cciee (Goods of 
Spedal Importance,) Act, 1957 (58 of 1957) and sub-sedion (3) of 
section 3 of the Additional Duties of Exciec (Textiles arid iëxli/o 
Articles) Act;. 1978 (40 of 1978,), the Central Government beiiij 
satisfied 1-hat it is necessaly in the pu/il/c interest so 1-0 do, hereby 
exempts the poor/c spectfi1 ill the [-iist Schedule to the Cential 
Evcise Tat 1ff Act;. 1985 (5 of 1966) oIlier 1/ia/i qoocis :pcctfied in 
the Annexure appended Iv 1-/i/s notification arid cleared ironi a utiit 
located in Kutch district of Gujarat from so much of 1/ic duty of 
exdse or i-he additional duly of excise, as the case may be, lou/oh/c 
thereon under any of the said Acts as is equivalent to the amount 
of duly paid by 1-lie manufacturer of poor/s other 1/ian 1-lie amount 
of duly paid by uti/Eation of CENl/A T credit under 1-lie CE/Vt/A T 
Credit Ru/es, 2001: 
Provided that in the case of a unit having an origina/ value of 
investmef7t in plant and rnachineiy installed in the factory be/ow 
rupees twenty croic on the date of commencement of commerdal 
production in that unit;. the exemption contained hei-cin shall apply 
only for the first clearances up to an aggregate value riot exceeding 
twice the va/Lie of such iill/e5t111017t from tile date of 
commencen ient of commercial piooictioi), in each )'ear 
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1. ilie exempuioti cor/te/Ik ci !// f/i/s notiri cation shall he given 
aifect to in the folloi'ving manual; namely 
(a) The manufacturer shall submit a statement of the duty paid 
other than the amount of duty paid by utilization of CEIVVA T credit 
tinder the CE/V Vi T Creat /?u/es, 2001, to the Assistant 
C711]!iiissioner or the Deputy Commissioner of Central Excise, as 
the case [nay be, by the 7th clay of the next month in which the 
duty has been so paid. 
(b) The Assistant coniniissirner or Dept ity commissioner of 
Central Excise, as the case nl2v  bet, after such verification, as he 
i17dV c/cern necessary, shall refund the amount of duty paid other 
than the amount of duty pa/cl bj' utilization of CENVA T credit during 
the mouth under consideration Lv the manufacturer by the 15th 
clay of the next month. 
(c) if theme is 'ikely to be any c/clay in such verification, the 
Assistant Commissioner or the Deputy Comin/issioner of central 
Excise, as the case may be, shall refund the amount on provisional 
/cidc by the /5th day (2/ the next month to the month tinder 
consideration, and thereafter may adjust the amount of refund by 
such amount as i7iay be necessaiy in the subsequent refunds 
aditiiccihle to the manufacturer. 

(Emphasis supplied) 

7.1 The Education Cess was levied vide 01:  Section 91 to 93 of Chapter VI of 

the F rince (No2) 1\cL, 200'l, which iirids under: 

'91. Education Cess. - (1) Without prejudice to the provisions of 
stib-section (11) of section 2, there shall be levied and col/ectec/, in 
accordance t'vith the provisions of this Chapter as surcharq for 
p/Imposes of the U'i/on, a cesc to he cal/ed the Education ('ass, to 
i/i/ill the commitment of the Government to provide and finance 
tniversallsd ql!ality basic education. 

(2) The Central Government may, after due appropriation made 
by Par/mu ant by law in this heha/i uLilise, such sums of money of 
the Eclucnit/oi ('ass levied uindc'r sob-section (11) of sect/on 2 and 
this ('hapter for the purposes specified in sub-section (1), as it may 
consider necessary 
92. L)ir1n111ou. ) lie t"VOj 3s at1'd axoresniois isecl in ths Chapter 
:in1.i detinad ii i tha Central Excise Act 1944 (1 of 1914), the 
Customs Act, 1962 (52 of 1962) or Chapter V of the Finance Act, 
1.991 (32 of 1992), shall fin ye the meanings respectively ass/gned 
to them in those Acts or Chapter, as the case may be. 
9]. Education ('ass on excisable goods. - (1) The Education Cess 
levied Lint/el' section 91, ii f/ic  case of goons spec/tied in f/ic First 
Schedule to the central Excise Tariff Act, 1985 (5 of 1986), heinq 
gqods manufuctuired or productC/L  shall be a duty of excise (in this 
section iefei id to as the Eduication Cess on excisable  goods),j 
the rate of two per cent, calculated on the agqreJc7te of all duties 
of excise (inc/udingoecial c/i/tv of excise or any other duty of 
e'e5te hut excludinq Education  ('ass on excisable  goods) which are 
lct'ied and collected  by the central Government in the Ministry of 
Finance (Dnoartmnent of Revenuej, u/nc/er tile provisions of the 
Central Excise Act, 1944 (1 of 1944) or tinder any other law for the 
f/inc beincj in force. 
(2) Tue Fducatioi', Cdcs on excf'a tile goods shall be in addition to 
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