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3R &l feeties / Q052019 ST &6y &1 cidier / At (Ve 7
& x\a I A
Date of Order: 28.05.2018 Dale of issuce: RUR{ISIATE )

FAR FAT, A1Fa (o), Vsele gam ke
Passed by Shr Kumar Santosh, Commissioner (Anpeals), Rajkot

T 3! Ile'a?{ AP 3UPF/ WEPIR HPPRA, AFA SO eE NAFRT, IEARl [ FIEAT 0 awhar aann 393ia i@
e 3R A Yo /

Arising out of ahove mentioned OlO issued by Additional/dcinl/Deawty/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

ardfieenar & ufdard) &1 &t ud udl /Name & Address of the Appeilani & Respondent -
M/s. Ratnamani Metal & Tubes Lid.,Suivey MNo. 474, Anjar Bhimaczar Hoad, Villageo:
Bhimasar, Tal; Anjar,, Dist: Kuich

su weA(Ede) ¥ eala W el WraiR@a @ A swEa wad o o & amEm el ae w asma f
Any person aggrieved by this Order-in-Appeal may file an appeal (2 the appropriate authority in the following way.

WaAT qod FFA 30 qeF  vd Hame iR ST & ouia i, d e gew HWREmIT 1944 H g 68 &
A ud Red B, 1994 Y UNT 86 ¥ 3 PR sug A o e ¥ 1

Appeal to Customs. Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 56 of the
Finance Act, 1994 an appeal lies to:-

TR0 Aol & wrEaf @l A den AF. HFEPT FeEA Yok vd Hama e st &y fom dis, A el &7
2, IR ¥ q, 7 fawelr, @ A anlr mie i

The special bench of Customs, Excise & Seivice Tax Appellate Tribunal of West Block Mo. 2. R Puram, lew Delhi 'in all
matters relating to classification and valuation.

suiEd aftsee 1(a) A Fow aw el & e A9 wal ﬂf‘ﬁd’ dion gew, A& FEUG ofFm vd marRr D sl
(ReeT) #r uflFms A Oiswr, | afdy aa, meoh IR AT NRARIAG- 2conss AN AT da) i v ;

To the West regional bench of Customs, Excise & Service Tax Anpellate Tiibunal (CESTATY at. 2" FFloor. Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals olher than as menioned in para- 1(a) above

Indieha FEfRETeT & A N G A A AU AT Fews g (el RemEell, 2001, % @B 6 & seta i e
Y gaT EA3 @ e 2R A ad e s iy oA B ower B oo uas uy Ao, o L Fo e ol I ) [ e T S R T
AT FaEr wAr AR, TWU 5 W AT SHA @, 5 AR FYT T 50 T FT AE w50 mng aav I AflE A anme 10004

i
T, 5,000 T 3T 10,000 FEY S QDeda s o A ufy siees Ty We0Ra wem woprmer, maie el
TN Y e ¥ W ITIEET & A1 U B oY niSmw A7 % 3% Ay s v 3w g ane A R i T
HAT giFe F1 IV, 4% fY 3@ ww@r A e W e aaila ydda samfmror A wen T § O v e (v g0 %
BT 30AgT-TT A A 500/ qur o WU Y SN FLAT G

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rute 6 of Centiat
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/- Rs.5000/-, Rs.10,000/- where amount of duly demand/interest/penalty/rchimd is upto 5§ Lac, 5 Tac to 50 Lac and
above 50 Lac respectively in the form of crossed bank dizfl in favour of Assl. Registrar of branch of any nominated pmblic
sector bank of the place where the bench of any nominated public sector bank of the place where (he bench of the Tribunal
is situated. Application’ made for grant of stay shalt be accompanied by a fee of Rs. 500/-.

3l FarniEer F waer whe, e w1994 6 unr 861 ) £ 3mia DAt e, 1994, & Pam 9(h) & ana
R Wy S.T-5 F IR ufeal F v s el 7F 3w m ﬁﬂ W F ey e A ol A FERy o mer a wesr oY
(3 @ vw iy wmitia @l Re) 3T st O AW @ wm oA ofd & anr -m Qatert i wi musr Hoader e aapn apn
—mhr IUT 5 oM@ AT IHW &I, 5 o TOU AT 60 w@ IOV &% yUal 50 @iw wau N e §oar awsren 1000/ w5000/
T HeEr 10,000/~ TG &1 RN St ges A afy dar w3 IR oo & apem, wAfaa arddor 2w £ EH
pcH o & D R o WARSHTE A ¥ d% canr w10 @itk 3% g aann B s rllli‘” | aaffe g e WaRE,
Fw Y 37 ar@ & Q51 WRT sEr gae e smniiETer & gwar B p ) e ke (7 ) F e WAGTTT WA
500/- Fav & RuiRer wew @ w5 |

The appeal under sub section (1) of Section 8G of the Finance Act, 1994, tn the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules. 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certiiad copy) and  should b accompanied by a fecs o' Rs
1000/ where the amount of service tax & interest demanded 2 penalty levied of Rs. 5 Lakhs or fess, Rs.5000/-  where ihe
amount of service tax & interest demanded & penalty levied is  more than live lakhs but nol exceeding Rs. Fifly Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees. in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated fublic Seclor Banlc of the place
where the bench of Tribunal § { pplication made for grant of stay shall be accompanied In g foe of R Hoo/
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Ve nfafiaor, 1994 @1 ARG 86 €1 BI-mI (2) va (2A) T NN e 4"| i 3drern, Garet Bawardy, 1994, % e 9(2) U
9(2A) % dwdl Trehfea uay ST.-7 3T A S wEal Ud 3 WA AT, FEEE 360G YO Jrran N (arfren), R 3N Yook
gann miver andar & gfast deme @ (3A9 F ve ufd waiug g o arfeq) i 3{1113& ZanrT wrmv IR JrAGT IURIHT, a—g‘m
Feurg QoS Al @1 ddeh FUTOETor T 3NATE a9 T s g &1 arer a1 ufd o W & et el @l |/ ‘
The appe’il under sub section (2) and {2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 cis prgscvbed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Comnissioner, Central Excise {Appeals) (one of which shall be a cenified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Depuly Comimissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.

HET Y, SEART 3G e ve e W wiRer (§ET) & of snhed & urmer @ T 3oTe e AT 1944 1
anp 35w % iet, o T faediw arfram, 1994 § 9w $3 F yddd Gaww @ e @y 1 oad sTr e & ul@ el
sifeemor 3 3nfler e QI 3EE YeE/Gar w0 F 10 g (10%), S ﬂm pERerinl] faaieer &, SERIET. S FHEe L
freiaer &, @0 spuiTEn FRur S, gard o e A # eAd ST R ST arly s au AT e F3 F9C Y SFE A il

ST I 3 YR we Gated & eod I U osrw e 37 ey anfire §

(iy urT 11 41 ¥ sedta
(i) 0 Idd st & g arera Ut
(i) z Sin fEmrEd & T 8 & sty du

- wud wg g g & wan fawhu (@ 2) wihfas 2014 & 3wl @ qd Tl srdiedi artted & WhET faaRmie
vy 3 T e W anp wel @91
For an appeal 1o be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of ihe Finance Act, 19394, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penally aie 1n dispute, or penally, where penalty alone is in
dispute, provided the amount of pre- depcm payable would be subjéct o a ceiling of Rs. 10 Crores,
Under Cenltrat E e aidd Service Tax, "Duty Demanded” shall include

(1) amount determined under Section 11 0D
(i) amount of erroneous Cenvat Credit taken,
(iii) amount payable under Rute 6 of the Cenval Cradit Fudes

- pravided further that the provisions of this Seclion shall not apply to the slay application and appeals pending before
any appellate anthority prior to the commiencement of the Finance (No.2) Act, 2014

et el e SR

l\uw;mn application to Goversmienit of India:

ga gy &7 gerharer aifaEr Mm@ et @1, S8 Seud Yew HfufAgw, 1994 & emr 35EE & YA TEH & 3T AT
wffd, aRe 6T, GrHeTor 33T Sas foeq WA, GSrEd fasne, wiely Wi, shaw A0 weer, wEe Wl @l Treedt-110001, =
ey Snai mfgol /

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Depariment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Streel, New Delhi-110001, under Seclion 35EE of the
CEA 1944 n respect of the following case, governed by first provico to sub-section {1} of Section-358 ibid:

ufe s & fardr s & THE 4, ST A fRHT Hel Tl W@ @ IIBR IR & IRYET & SR R 3Ry SR ur
fing famel v sl e T gl eisR gl S & Ehm, BT st I A AT SETT F O B RERT & ghasr, fasehy sroama o
Tt sigiT g A el & nwr{ & e I

In case of any loss of goodb where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warchouse 1o ancther during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

IR & wied TRt Tee ur &9 31 Traler ww @ oW o fafEgor 7 TFF gred diter wv sl @g AT woure YEH & e RFzT) F
WIS, ST SR & @gT Ty usg ar & @l e & v &1/

In case of rebate of duty of excise on goods exported to any coualry or terrilory outside India of on exmsahle material used in
the manufactuie of the goods which are exported to any country or territory oulside India.

URE sl wos FATART fRU "ol aiRa & @R, JOr Aar s o ara fauler fFar i &y
In case of goods L,\p(nle(l outside India export to Mepal or Bhutan, without payment of duty.

muﬂmd EI R e Xoch & BRG] LR US| Ep @i gw afaferase o
Sy S Aryad (idim) & qqm o afufTaw (s, 2), 1998 & url 109 & i
wifier fa o &1

Ciedit of any duty allowed to be utilized towards payment of exaise duty on final products under the provisions of this Act or
the Rules made there under such oider is passed by the Commissioner (Appeals) on or afler, the dale appointed under Sec.
104 of the Finance (Ho.2) Act, 1998

dd faisrey mamail & dgd T 1 a8 § 3iic 0
T fPwd & 95 aitva sigar awinRT oy ur e W

SuLiad md‘ i ch el ufarar uus wear EA-8 9, S fir QR suiga gess (3nfien) Traviadn, 2001, & Traw 9 % s ffafise §
R U & 3 WE & Hada #1 oIl WiET | 3a0aT &S & W WA INEA @ e e T gl afRy Hewer 1 e
aifaul 'AII 0 1 e 3earg esk i, 1944 #1 w 35-EE F agd R g AT IEREN & www & aly o TR-6 €1 wher
weny T sl gy /

The above application shall be made in duplicate in Form fe. ZA-8 as specitied under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the oider sought to be appealed against is communicated and shall be
accompanied by two copies euch of the OIO and Osder-In-Appeal. It should also be accomnpanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

gligror rded & Wiy TWeatarad T aew & sErel 4 s i |

ST e e U T BIR AT 3EA S & ) 58 200/ @ PN TR S Al Al WRE T U STE ®9d § SuET g o
FYA 1000 -/ FT $ITAGA T Siw

The revision appluahon shall be accompanied by a fee ot Rs. 200/~ where the amount invalved it Rupeas One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.

URE g0 ST S I AT W WHEY § AT URT I I F U 4FH F I, 3WEd e § B @nan wigd swoasw &
wier go S fawr 981 W @ agd & ferv wenfeafE 3rhedTr AmRRET U 3ATer W1 WEA T Y Ud HEd RN Sl g/
In case, if the order covers various numbers of order- in Criginal, fee for each O.1.0. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled 1o avoid scriptoria worl if excising Rs. 1 lakh fee of Rs. 100/- for each.

qmwmzcrr FARAIT Yk wafras, 1975, & Helgai-i & AT HH WY vY TUEE gy g e BrAfa 6.50 vad s
FARART Yesh fefare ST e aifayy /

One copy of application or Q.1.0. as the case may be, and the order of the adjudicating autharity shall bear a court fee stamp

of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act, 1975, as amended

T e, FEAT FoOR yew U gar e mmafiear (wel ) Pemaeh, 1982 @ Va v oaww wafeee mmren @
wFnTcRr avet ad Graud @ 3 of e 3nsfae femar s ¥/

Atiention is also inviied 10 the 1ules covering these :ad other selated matiers contained in the Customs, Excise and Seivice
Appellate Tribunal (Procedure) Rules, 1982

e efidiy mitand wt arde aflad aner @ duiva enu, Sega 3R sdwan a@wal & fe st el demige
vy Chec.gov.in @Y ta HEd § 1/

For the elaborate, detaited and Jatesl provisions relating o filing of appeal te the fugher appellate authority, the appellant may
refer 10 the Departmental website www.cbec.gov.in

U
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:: ORDER IN APPEAL ::

&580/RAJ2010

The appeals listed below had been filed by M/s. Ratnamani Metals &

Tubes Ltd., S. No. 474, Anjar Bhimasar Road, Village: Bhimasar, Taluka: Anjar,

Dist: Kutch (hereinafter referred to as “the appellant”) against C)rders—ln—briginal

shown against each appeal no. (hereinafter referred to as

orders™) passed

by the Deputy

Commissioner,

Central

AAE S

xcise

the impugned

Division,

Gandhidham (hereinafter referred to as “the sanctioning authority”).

Sr. Appeal File No. Order-In-Original No. & Date Period of Refund | Amount of refund |
No. claim claim rejected (in Rs.)
01 | V2/115/RAJ/2010 | 192 to 197/2009-10; 27.01.20%0 | 10/2008 to 03/2009 T 13,52,689/-
02 | V2/299/RAJ/2010 | 258/2009-10; 19.03.2010 | 04/2008 to 03/2009 |  7,04,025/-
03 | V2/410/RAJ/2010 | 48 to 54/2010-11; 29.04.2010 | 06/2009 to 07/2009; 23,64,260/-
10/2009 to 11/2009;
01/2010 to 03/2010
04 | V2/578/RA3/2010 | 102/2010-2011; 08.06.2010 04/2010 4,87,219/-
05 | V2/579/RAJ/2010 | 129/2010-2011; 25.06.2010 | 04/2009 to 03/2010 | 14,17,339/
06 | V2/580/RAJ/2010 | 130/2010-2011; 25.06.2010 05/2010 6,06,251/-
2. The brief facts of the case are that the appellant is a unit operating in the

District of Kutch and was availing benefits of the provisions of Notification No,
39/2001-CE dated 31.07.2001, as amended (hereinafter referred to as ‘the said
notification”), by availing the facility of refund/re-aredit, as per the scheme
envisaged in the said notification. The notification was amended vide

Notification No. 16/2008-CE dated 27.03.2008 and Notification No. 33/2003-Ciz

said

dated 10.06.2008, which altered the method of calculation of refund by taking
into consideration of duty payable on value addition undertaken in the
manufacturing process, by fixing percentage of refund ranging from 15% to 75%
depending upon the type of commodity. Accordingly, the appellant had filed
claims of refund/recredit of Central Excise Duty, Education Cess and Secondary
and Higher Education Cess paid on manufactured goods through PLA during
respective period by them. The sanctioning authority vide impugned orders had
partially sanctioned the amount due, pertaining only to the Basic Excise Duty but
did not sanction amount pertaining to Education Cess and Secondary & Higher
Fducation Cess on the grounds that exemption under the said notification was
available only to Central Excise Duty or additional excise duty and it did not cover
Education Cess and Secondary & Higher Education Cess and hence the
appellants were not entitled for refund/recredit of Education Cess and Secondary

and Higher Education Cess.
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3. Aggrieved with the impugned order, the appellant preferred these

appeals, inter-alia, on the following grounds:

(i) AS per Section 93 of the Finance Act, 2004, the Education Cess levied
under Section 91, in case of goods specified in the First Schedule to the Excise
Tariif Act, being goods manufactured or produced, shall be a duty of excise, at
the rate of two per cent, calculated on the aggregate of all duties of excise
which are levied and collected by the Central Government under the provisions
or the Central Excise Act, 1944 (héreinafter referred to as the "Act") or under

any other Taw for the time being in force.

excisable goods is in addition to other duties of excise chargeable on such

goods under the Act or any other law for the time being in force.

(i) As per Section 93(3) of the Finance Act, 2004, the provisions of the
Act and the rules made there under relating to refunds, exemptions
rrom duties and imposition of penalty shall also apply to the levy and
coliection of the Cducation Cess on excisable goods as they apply in relation to
the lavy and collection of the duties of excise on such goods under the Act or

ihe rules, as the case may be.

(iv)  Section 138 of the Finance Act, 2007 provides for levy of Secondary and
sigher Education Cess @ 1% on the goods specified in the First Schedule to
the Excise Tariff Act. Secondary and Higher Education Cess is also a duty of
xcise and is levied on the aggregate of all duties of excise (excluding
ducation Cess) which are levied and collected by the Central Government

under the provisions of the Act or any other law for the time being in force.

(v)  The appellant relied upon following case laws:
(a)  Bharat Box Factory Ltd. reported as 2007 (06) LCX 0044;
(b)  Dharmpal Premchand Ltd. reported as 2007 (218) ELT 610

(vi)  Since Education Cess & Secondary and Higher Education Cess were
duties of excise which were paid on the aggregate of duties of excise leviable
under the above referred Acts, which were named in the Notification No.

39/2001-CE dated 31.07.2001, it should be treated to have been levied under
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those Acts and, therefore, along with the refund, which was admissible in
respect of the duties paid under the said Acts, even the Education Cess &
Secondary and Higher Education Cess in the nature of excise duty paid at the
rate  of 2% & 1% respectively thereof, was required to be refunded. Tt is
submitted that the Education Cess and Secondary & Higher Education Cess
were clearly accepted as excise duties, which were paid by the appellant

through PLA account in terms of the said Notification.

(vii)y Levy and collection of Education Cess & Secondary and Higher
fzducation Cess under Finance Acts cannot stand on its own independent of
levy and collection of excise duties under the Act. In other words, if there is no
levy of central excise by virtue of any exemption, thare would he no need to
levy of Education Cess & Secondary and Higher Fducation Cess. Therefore,
there is no need to incorporate the provisions for refund of both the Cess

being levied uhder the Finance Acts, in the said Notification No. 39/2001 CE.

(viii) The appellant relied upon case law of BANSWARA SYNTEX LTD.
reported as AIT-2007-459-HC and Sun Pharmaceutical Industries reported
as 2007 (207) E.L.T. 673 (Tn. - Del.)

(ix)  The appellant submits that once tha entitlement to exemption of the
duty of excise or additional duty of excise, which would otherwise be bayablc
under the Acts named in the Nofification, is established by following the manner
indicated in it for ascertaining the extent exempiion, there cannot arise any
question or imposing Ecucation Cess or Secondary and Higher Education Cess
in the nature of excise duty under Finance Acts. It became refundable because

the exemption became operative.

(x)  Thus, in view of the provisions of Section 93 of the Finance Act, 2004 and
Section 138 of the Finance Act, 2007, the appellant submitted that ‘duty of
excise’, means Education Cess and Secondary & Higher Education Cess and thus,
the provisions relating to refund and exemption of the Central Excise Act, 1944
are also equally applicable to Education Cess and Secondary & Higher Education
Cess. Therefore, the exemption under the said notification is also applicable fo
Education Cess and Seconda.ry & Higher Education Cess and hepce, they ave
eligible for refund/recredit of Education Cess and Secondary & Higher Education

Cess.
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(xi)  The appellant requested for condonation of delay in filing appeal No.
Y2/578/RAY2010 and No. V2/580/Ra31/2010 by 19 days and 4 days respectively

e on the grounds that due to lack of proper understanding of the refund order,
| knowledge and quidance, such a delay has occurred and the dealing person
wag also oﬁ tour during the last days of filing of appeals and hence the appeal

could not be filed in time and requested to condone for delay in filing of

appeals by 19 days and 4 days respectively.

4, Personal hearing in the matter was attended to by Shri R. Subramanya,
Advocate who reiterated the grounds of appeal and submitted that the
sanctioning authority had sanctioned amount due, pertaining only to the Basic
txcise Duty but had not sanctioned amount due, pertaining to thé Education

Cess and Secondary & Higher Education Cess, which need to be sanctioned.

Flandings:

5. I have carefully gone through the facts of the case, impugned orders and
submissions made by the appellant in grounds of appeals, written as well oral
sebmissions during the course of personal hearing. The issues to be decided in
the present appeals are that

(i) whicther the appellant is eligible for refund/recredit of Education Cess and
Secondary & Higher Education Cess under the provisions of the Notification No.
39/2001-CE dated 31.07.2001 as arnended, or otherwise;

(i)  whether the appellant is eligible for condonation of delay in filing appeal
No. V2/578/RAJ/2010 and No. V2/580/RAJ/2010 by 19 days and 4 days

raespectively or not.

5. [ find that the impugned orders No. 102/2010-2011 dated 08.06.2010 and

No. 130/2010-2011 dated 25.06.2010 were received by the appellant on

15.66.2010 and 30.06.2010 respectively as mentioned in Appeal Memorandum.

The appellant filed both appeals on 01.09.2010 ie. delaying filing of appeal by

16 days and 4 days respectively after normal period of 60 days of filing from the

date orf receipt of the orders. In the applications for condonation of delay, the

- appellant has stated that due to lack of proper understanding of the refund
| order, knowledge and guidance, such delay occurred and the dealing person

was also on tour during the last days of filing of appeals and hence the appeal

could not be filed in time.

Page No. 6 of 13




7.3

Appeal No: V2/115,299,410,578,579 &580/RAN2010
-9-

any other dutics of excise chargeable on such goocls, under the
Central Excise Act, 1944 (1 of 1944) or any other law for the time
being in force.

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and

exemptions from duties and imposition of penally shall, as far es
may be, apply in relation to the levy and collection of the Education
Cess on excisable goods as they apply in relation o the levy and
collection of the duties of excise on sucl qoods under the Central
Excise Act, 1944 or the rules, as the case may he.”

The Secondary and Higher Education Cess was levied vide Section 136 to

138 of Chapter VI of the Finance Act, 2007, which reads as under:

"136. Secondary and Higher Education Cess. — (1) Without
prejudice to the provisions of sub-section (12) of section 2, there
shall be levied and collected, in accordance with the provisions of
this Chapter as surcharge for purposes of the Union, a cess to be
called the Secondary and Higher Fducation Cess, (o fulfil the
commitment of the Government to provide and finance secondsry
and higher education.

(2) The Central Government may, after due appropriation made
by Parfiament Dy law in this behalf, utilise, such sums of money of
the Secondary and Higher Fducation Cess levied under sub-section
(12) of section 2 and this Chapter for the purposes specticd i sul-
section (1) as it may consider necessary.

137, Definition. — The words and expiessions vsed i ihis Chapler
and agefined in the Ceniral Excise Act, 12494 (1 of 194f), tic
Customs Act, 1962 (52 o 196.) or Chapter V of the Finance Act,
1994 (32 of 1994), shall have e meanings respectively assigned
to them in those Acts or Chapter, 35 the case may be.

138. Secondary and Higher Education Cess on excisable goods. —
(1) The Secondary and Higher Education Cess levied under section
136, in the case of goods specified in the First Schedule to the
Central” Excise Tariff Act, 1985 (5 of 1985), being goods
manufactured or produced, shail be a duly of excise (in this section
referred to as the Secondary and Higher Education Cess on
excisable goods), at the rate of one per cent., calcuiated on the
aggregate of all duties of excise [including special duty of excise or
any other duty of excise but excluding Education Cess chargeable
under section 93 of the Finance (No. 2) Act, 2004 (23 of 2004) and
Secondary and Higher Fducation Cess on excisable goods] which
are levied and collected Ly the Central Govermment in the Ministry
of Finance (Department of Revenue), under the provisions of the
Central Excise Act, 1944 (1 of 1944) or under ainy: other law for ifie
time beinag in force.

(2) The Secondary and Higher Education Cess on excisable goods
shall be in addition o any other dutics of oxdse chiargeable on
such goods, under the Central Excise Act, 1944 (1 of 1944) or any
other law for the time being in force and the Education Cess
chargeable under section 93 of the Finance (No. 2) Act, 2007 (23
of 2004).

(3) The provisions of the Central Excise Act, 1944 (1 or 1944) and
the rules made thereunder, including those refating to refunds and
exemptions from duties and imposition of penalty shall, as far 25
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may be, apply in-relation to the levy and collection of the
Secondary and Higher Education Cess on excisable goods as they
apply in relation to the levy and collection of the duties of excise on
such goods under the Central Excise Act, 1944 (1 of 1944) or the
rules made thereunder, as the case may be.” '

7.4 Thus, the Education Cess and Secondary & Higher Education Cess were in
nature of surcharge and were levied under Section 91 of the Finance (No. 2) Act,
2004 and Section 136 of the Finance Act, 2007 respectively as duty of excise at
the rate of two per cent and one per cent respectively to be calculated on the
aqgregate of all duties of excise, which are levied and collected by the Central
Government. The provisions of the Act and the rules made thereunder, including
those relating to refunds and exemptions from duties and imposition of penalty
were made applicable in relation to the levy and collection of the Education Cess
& Secondary and Higher Education Cess on excicable goods as they apply in
relation to the levy and collection of the duties of excise on such goods under the

Act.

7.5 1 find that Notification No. 39/2001-CE dated 31.07.2001 had granted
total (100%) exemption from levy of excise duty by way of refund/recredit of
cxaise duty paid through PLA. Education Cess and Secondary and Higher
zducation Cess were levied on excise duty and when the levy of excise duty itself
was  exempted by way of refund/recredit, then the Education Cess and
secondary and Higher Education Cess also got exempted thereby. In absence of
orimary tox i.e. Central Excise duty, the question of levy of any surcharge or cess
or whatever name is called thereupon would not arise. CBEC clarifies vide Letter
F. No. 345/2/2004-TRI(Pt.) dated 10.08.2004 that the Education Cess is part of
excise, relevant portion thereof reads as under:

“Letter F. No. 345/2/2004-TRU (PL.) dated 10-8-2004

The undersigned Is directed to state that subsequent to Budget,
2004 announcements, a number of representations/references
have: been received from the trade as well as from the feld
formations pertaining to imposition of Education Cess on excisable
goods and on imported goods. The points raised and the
clarifications thereon are as rollows.

Issue No. (1) : Whether Fducation Cess on excisable goods is
leviable o goods anuactured prior to imposition of Cess but
cleared after imposition or such cess?

Clarification . £ducation Cess on Excisable goods is a new levy. In
Similar cases, it has been held by the Supreme Court that if a levy
s not there at the time the goods are manuiactured or produced in
India, it cannot be levied at the stage of removal of the said goods.
lhus, Education Cess s nob o leviable  on excisable  goods
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manufactured prior to imposition of cess bul cleared  after
imposition of sucl cess.
Issue No. (2) : Whether goods that are fully exempled from cxcise
duty/customs duty or are cleared without payment of excise
duty/customs duty (such as clearance under bond or fulfiliment of
certain conditions) would be subjected (o Cess.
Clarification : The Education Cess is leviable at tfie rate of two per
cent of the aggregate of all duties of excise/customs (excluding
certain duties of customs like anti-dumping duly, safe quard duly
etc.), levied and collected. If goods are fully exempled from excise
duty or customs duty, are chargeable to NIL duty or are clesred
without payment of duly under specified procedure  sucll 35
clearance under bond, [here s no collection of duty. Thus, 1o
education cess would be leviable on such clearances. I 1his
regard, letter D.O. No. 605/54/2004-DBK, daled 21st July, 2004
issued by Member (Customs) may also be referred [o.
Issue No. (3) . Whether goods (like alcohofic beverages) that do
not fall under the Central Excise Tariff be subjecled (o fevy of
Education Cess on excisable goods (as pait of CVD), when they are
imported into India?
Clarffication : As the Fducation Cess on excisable gqoods Is leviable
on goods specified in the First schedule to the Central Excise Tarli
Act, goods like alcoholic beverages that are nol specified are nor
subjected o the said Cess.
Issue No. (4) : Whether duties/cesses which either not collected a5
duty of excise/customs or are collected so but by a Department
other than Department of Revenue, should be included for the
purposes of calculation of Education Cess?
Clarification : As the Education Cess is calculated on the aggregate
auties of excise/customs (excluding certain duties of customs like
anti-aumping duty, safe quard duly etc.) levied and collected by
the Department: of Revenue, only such duties, wihich are (3) levied
and collected as auties of excise/customs and (1) are both levied
and collected by the Department of Revenue should he (aken into
account for calculating Education Cess.”

(Emphasis suppliced)

7.6  CBEC vide Circular No. 134/3/2011/ST dated 08.04.2011 clarificd that
since the Education Cess and Secondary and Higher Education Cess were levied
and collected as percentage of service tax, no Education Cess and Secondary
and Higher Education Cess would be payable when and wherever service tax is
nil by virtue of exemption. The said circular was issued in context of service tax
matter but the principle accepted therein by the department and hence would
apply in the present case also. Circular No. 134/3/2011/5T dated 08.04.2011 is
reproduced as under:

Subject: EFducation Cess and Sccondary and Higher Education
Cess - Reg.

Representations have been received from 1he ficld formzlion:s,

seeking clarification regarding the applicability of service [3x

exemption fo Fducation Cess (refcrs o both Lducation Cess

feviable under Finance (No. 2) Act, 2004 and Secondary and [Higher
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Education  Cess  leviable  wunder  Finance  Act,  2007),  under
notifications where ‘'whole or seérvice tax’ stands exempled.
Apparently the doudt arises in the context of Tribunal’s Order in the
matter of M/s. Balasore Alleys Lid, v CCE, Customs and Service
Tax, BOSR-I (2010-TI0OL-1659-CESTAT-KOL) = 2010 (20) S5.T.R.
506 (Tribunal).
2o The Esue has been exanned.  Though  Tribunals  Order
referred above s in favor of revenue, It is inconsistent with the
policy intention of the Government to exempt education cess in
addition to service tax, where 'whole of service tax’ stands
exempted. According to section 95(1) of Finance (No. 2) Act, 2004
and section 140(1) of Finance Act, 2007, FEducation Cess and
Secondary and Higher Education Cess are leviable and collected as
service tax, and when wiole of service tax is exempt, the same
applies to education cess as well. Since Education Cess fs levied
arid collected as percentage of service tax, when and wherever
service lax s NIL by virtue of exemption. Education Cess would
also be VIL.
S This being the principle, ficld formations are directed not to
initiate proceedings to recover the education cess, where ‘whole of
service '’ stands excempled under the notification. Extending the
same principle, where education cess has been refunded to
exporters  along  with  service tax, by virtue of exemption
HOLTCations whare whole of service tax”is exempt, the samea nsed
b he recovered.

/.7 Inview of above, Education Cess and Secondary & Higher Education Cess
were part of the Central Excise duty and since the central excise duty was itself
exempted by way of refund, then education cess and secondary & higher
education cess were also exempted by way of refund. This view also finds

support from the final order of the Hon'ble Supreme Court in case of SRD

Nutrients Pvt. Ltd. reported as 2017 {355) ELT 481 (SC), wherein it has been

0. One aspect that clearly emerges from the reading of these
two circulars Is that the Covernment itself has taken the position
that where whole of excise duty or Service Tax Is exempted, even
the Education Cess as well as Secondary and Higher Fducation
Cess would not be payable. These circulars are binding on the
Departrnent.

21 fven otherwise, we are of the opinion that it s more rational
o accept the aforesaid posilion as clarified by the Ministry of
Finance i the aforesaid circulars. Education Cess is on excise duty.
e means that those assessees who are required to pay excise duty
have to shell out Education Cess as well. This Education Cess is
introduced by Sections 91 to 93 of the Finance (No. 2) Act, 2004.
As per Section 91 thercof, Education Cess is the surcharge which
the assessee Is to pay. Section 93 makes it clear that this Fducation
cess [s payable on ‘excisable goods’ le. in respect of goods
specified in the first Schedule to the Central Excise Tariff Act, 1985.
Further, this Education Cess is to be levied @ 2% and calculated on
the aggregate of all duties of excise which are levied and collected
by the Ceniral Government under the provisions of Central Excise
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Act, 1944 or under any other law for ihe fine Deing in force. Sib-
section (3) or Section 93 provides that the provisions of ihe Central
Excise Act, 1944 and the rules made thereunder, inclucing ihose
related to refunds and dutics, oic., shall as far as may Do epplicd in
relation (o levy and colfection of Education Cess on excisable
goods. A _conpoint _reading of these  provisions would armply
demonstrate that Fducztion Cess s 3 suncharge, s levicd @ 2% on
thie duties of excise wlich are payable under the Act, It can,
therefore, be dearly inferred that when ihere js no excise dutly
pavable, as it is exempted, there would not be any Faucation Cess
as well, inasmuch as Education Cess @ 2% is {o be calculated on
the_agagreqate of duties of excise. There cannot e any surchiarge
when Dasic duty itself is Vil

24, For the aforesaid reasons, we alfow these appeals and hold
that the appellants were entitied to refund of Education Cess and
Higher Education Cess which was pafd along witlh excise duty once
the _excise duty itself was exempled from fevy. There shall,
however, be no order as [0 cost.”

(Emphasis supplied)

In view of the above facts and legal position, 1 find that the appellant is

In view of above, T allow the appeals filed by the appcliant and seb aside

the impugned orders.

8]

9.1  The appeals filed by the appellant standls disposed off in above terms.

By Read
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0.1 T find that the appellant in the applications for condonation of delay, has
mentioned that they received copy of the impuaned order on 15.06.2010 and
30.06.2010 respectively. Since delay in filing of appeals is of 19 and 4 days only,
which is within limit of 30 days beyond normal appeal period of 60 days. 1
therefore, condone delay of 19 days and 4 days respectively and proceed to

decide both appeals on merits.

7. The appellant contented that ‘duty of excise” means Fducation Cess and
Secondary & Higher Education Cess in terms of provisions of Section 93 of the
Finance Act, 2004 and Section 138 of the Finance Act, 2007 and hence, the
-provisions of refund and exemption of the Central Excise Act, 1944 are also
equally applicable to Education Cess and Secondary & Higher Education Cess;
that the exemption under Notification No. 39/2001-CE dated 31.07.2001 is aiso
applicable to Education Cess and Secondary & Higher Education Cess and hence,
they are eligible for refund/recredit of Education Cess and Secondary & Higher
Education Cess. I find that the appellant, a manufacturing unit situated in District
of Kutch, availed benefit of exemption under Notification No. 39/2001-CE dated
31.07.2001, as amended by availing the facility of refund/re-credit of duties paid.
The said notification is reproduced as under:

"Kutch (Gujarat) — Exemption to excisable goods (except those
specified in Annexure) and cleared from Units in Kulch District of
Gujarat

In exercise of the powers conferred Dy sub-seclion (1) of section
5A of the Cenlral Excise Act, 1944 (1 of 1944), read with sub-
section (3) of section 3 of the Additional Duties of Excise (Goods of
Special Importance) Act, 1957 (58 of 1957) and sub-scciion (3) of
section 3 of the Additional Duties of Excise (Textiles and Textile
Articles) Act, 1978 (40 or 1978), ithe Central Government being
satisfied that it is necessary in the public interest 50 to do, hereby
exempts the goods specified in the First Schedule to the Central
Excise Tarift Act, 1985 (& of 1966) other iz goods speciicd in
the Annexure appended to this notification and clearcd from a unit
focated in Kutch district of Gujarat from so mwch of the duly of
excise or the additional duty of excise, as the case may be, leviable
thereon under any of the said Acts as /5 equivalent to the amouni
of duty paid by the manufacturer of goods other than the amount
of duty. paid by utilization of CENVAT credit under the CENVAT
Credit Rules, 2001 ©

Provided that in the case of a unit having an original value of
investment in plant and machinery instafled in the factory below
rupees twenly crore on the date of commencement of Cormmercial
production in that unit, the exemption contained herein shall apply
only for the first clearances up lo an aggregate value 1ot exceeding
twice the value of such investment from the dale of
commencement of commercial production, in each year.
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2o The exempiion contained i this nodification shall be given
arrect to in the following manner, namely -
(a)  The manufacturer shall submit a statement of the duty paid
othar than the amount of duty paid by utilization of CENVAT credit
under the CENVAT Credit Rules, 2001, to the Assistant
Commissioner or the Deputy Commissioner of Central £xcise, as
the case may be, by the 7th day of the next month in which the
duty has been so pard.
(h)  The Assistant Commissioner or Deputy Commissioner of
Central Fxcise, as the case may be, after such verification, as he
gy deem necessary, shaill refund the amount of duty paid other
K/'/dfl the amount of duty paid by utilization of CENVAT credit during
the rmonth undar considerations o the manufacturer by the 15th
day of the nexi month.
(c) If there is likely to be any delay in such verification, the
Assistant Commissioner or the Deputy Commissioner of Central
£xcise, as the case may be, shall rerund the amount on provisional
hasis by the 15th day of the next monih to the month under
consideration, and thereafter may adjust the amount of refund by
such amount as may be necessary in the subsequent refunds
adrnissible to the manufacturer.”
(Ernphasis supplied)

The Education Cess was levied vide of Section 91 to 93 of Chapter VI of
wince (No.2) Act, 2004, which reads as under:

"91.  Egucation Cess. - (1) Without prejudice to the provisions of
sub-section (11) of section 2, there shall be levied and collected, in
accordance with the pr01//>/0n5 orf this Chapter as_surcharge for
pliposes of the Union, a_cess o be_called the EFducation Cess, to
rulill the cornmitment or the Government to provide and finance
unversalisd quality basic education.
(2) The Central Government may, after due appropriation made
J‘/ Farliarment by [aw in this behall, utilise, such sums or /770/763)/ of
the Education Cess levied uncer sub-section (11) of section 2 and
this Chapter for the purposes specified in sub-section (1), as it may
COnsicer necessary.
Y2, Deriition. - The words arid expressions used in this Chapter
and defined i the Central Excise Act, 1944 (1 of 1944), the
Customns Act, 1962 (52 of 1962) or Chapter V of the Finance Act
1991 (32 of 1994), shall Lave the meanings respectively assigned
to them in those Acts or Chapter, as the case may be.
93, Education Cess on excisable goods. - (1) The Education Cess
levied under section 91, in ihe case of (/00(/9 specitied in the First
Schedule to the Ceniral Excise Tarft Act, 1985 (5 of 1986), being
goods manuiactured or proguced, shall be a (/c/[y of excise (in_this
section referred (o as the Education Cess on excisable goods), at
the rate_of two_per cent. calcuiated on the aggregate of all duties
oF exdise (including special duty of excise or any other duty of
excise but_excuding Education Cess on excisable goods) which are
fevied and colfected by the Central Government in the Ministry of
Finance (Department of Revenue), under the provisions of the
Central Excise Act, 1944 (1 of 1944) or under any other law for the

time being i force.

(2) The Education Cess on excisable goocds shall be in addition to
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