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3ft[ 3Jff 'Wii (Order-In-Appeal No.): 

Passed by Shri Sunil Kumar Singh, Commissioner, CGST & CX, Gandhinagar 

3ffl9T -i1i (l'1..) tITEF lL9.o.Ro?ts 1TT  I* 3fffTr 31TT T. 
o( /Ro-i o1jc, ?o9 3joU , 3c4-c1, c'lZ[ 

T[R ct) iIf 31 1tTf ? SS? 4 ll5tzr 3ç-'-{ IC, ie-c4, 3i1R S'dl? 1 11T1 3fE1lf 
 dI  3T 31TT tflftf 3T[ 1i I?TiFI[ 

dkll 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.2017 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Sunil Kumar Singh, 
Commissioner, CGST & CX, Gandhinagar has been appointed as Appellate Authority for the 
purpose of passing orders in respect of appeals filed under Section 35 of Central Excise Act, 
1944 and Section 85 of the Finance Act, 1994. 

T 3ftR 31VIl-d/ HcI-d 3lRlctdl jLIN1-c-I/ HI-14 31Tc4-c1, io-c 5c-L1Icl lI I,jl4i / jiIJ-Io1dR 
/ 14TTI C,clkl 31Id lf'L ei 3TEf 1iId: / 
Arising out of • above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhiclham 

Er 3TtfltT* & 'i11ciicl f 1I-I tT -1dI /Name & Address of the Appellants & Respondent :-

MIs. Friends Mercantile Pvt. Ltd., Maitri Bhavan, Plot No 18, Sector-C, -Gandhidham, 

$11 3TTf(3rtflf) T1T c4)c çJ 1lccJ cl la4ctc-1 ltEFlr / rftI T 
cci rzr ct,& .-iciciI i/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

l-11HI 1c ,iak-i .ic'-IIC, 1ci t cIc 14)4 TfI-1 1JT 11f o-ç  
3I1l1T 1944 cI1 11U 35B 3T Er fr 3fll, 1994 t 1T1T 

1/ 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) P1UT c-II'4 ffO111 ID4 J*i-icl 1T 1c1i, c'10-ç .3c-iC,o1   IiITiF 314lZI 
2, 3U   4fe?1, TTfV 1/ 

The special bench of Customs, Excise & Service 'tax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 3-H.'1cI-c-I '-I1-cl 1(a) 61d1v dR 3Tt1t 3rn4r r'r 3Ttt 1Th19T 311RT -'-lIC, ii 
9i 3Tt11f rirr1uj (f) 4  qf j t)'5 , c-li c-t cVI, I I c RT 3Trr 

3i-IclIIIc- oo1E, c-  41 lTli 'EIT1V 1/ - 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-3800 16 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 5cYIC, 1rct 

86 3f 

of CEA, 1944 



(iii) 3{41T flTffFT -IJ- T 3Tt1f cR-dc! f1:T io-ç-I 3c1Iic, RT (3Tr) liie1, 2001, 
fr 6 3T1 If1T f dI qir EA-3 wr rrir i1v 

chj- I1 t!c4i f1 iI 3c1t le-c1 c ,J-]jdl j,jj c) d-!ld! ç-dj(ifl diQ4I ld-t1I, biL 5 

1,000/- tl,_5,000/- tI1TI  3TTT 10,000/- tR T l'iftT 5lt cl l!e!dci cI lftT 
1e-ch ifl dIdIo-1, lltI?ld 31 -flc  ii1lcui c11 iii 1cb W-i c-lid-I i-fl 

fT 5Trt ic1 RT f1T 5l19T ITfV I Hld 5i 1 didi,'-I, 
c 3 j PTfV j  3JtRT ZTP1T UT 4 TPI1T R1 I T 31TT 

( -?. 34i) flv 3r- TT 500/-  iir frfi1r ri ir cj rr- 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs.10,000/- where amount of duty dernand/interest/jena1ty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form ot crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
3Ttrnrr ,- I p -rr - 3riIIw,  t:r 311 )1f, 1994 UITr 86(1) 31111T cii 
fkij-icii) 1994, fIRTiT 9(1) cIti-T 11ftT i4 S.T.-5 1rZ1t iT 41 51r .-)dfl U 3P 

TT iT 3Trf f 31iT c  d4 3 Ef ffJ ç4do-  (3 
ffi) 3ft fi cj  lq flf   c  d-jjdl c J-Hdi 311T c1dIlTT 

5 ffiiJ 3 c*H, 5 iTiT ii rrr 50 BT 'b'-i dc*, 3TT 50 11 
31iiiT c/I PTT: 1,000/- 5,000!- qI  3TTT 10,000/- tf ijT f1ftfr 3TiIT 1c-ch c)) itI 
-Icidol '*li fI1ThT 1c'cii ifl dIdilc1, 1Ild 3i4)cci 1ThiinT cI ii 

Jcfc1  th   iyt i1i fi riii rrfv I  
r dIdIc-i, c) i 1IiJI i tIT iITfV 'ii IId 3i-I'lcI o- i1I1lc1i.uI c11 1Ni1i 1TT I 

RITiT 31Tf ( 3tth) f 3TiT-4 1TiT 500/- tiV  l tI11 1ccii jd-fl cc-fl 1[ I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruphcate in Form S.T.5 as prescribed under Rule 9(11 ofthe 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which sha1l be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

- 

(j) fr 311rriT, 1994 41 lTT 86 4  3trlRr31 (2) U (2A) 3ir c  41 di4 

-IciIeI), 1994, tRTiT 9(2) U 9(2A) cicI 1IT411tT crtr S.T.-7 i cI 31T Hd1) ici 3H T!Tt1 

31k1ctd, o-i1i .3cYic, 1c4 3TTEIT 31T?T (3Tl'hT), o-Id4 3ci, 1ki tlTT 31Tf c11 cI1?IT 

dc-i c  (3iT LIci-  ct ',id-flfild /I4 jfi) 311T 31k1*d c,cli(I 4i1cb 31VItd 3TIT 

5c'-lI, 1c-ch/ c1Icb, cb)  i'-Ic o-INi1IIcb1i ci, 311iT  1T itT ff1 ?oi c111 31TT 41 
cr1r i  I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the. Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

(ii) 3j 1 c ch 1ci dici- ) 3i-1lc/) .iiIlcbUi () 311ft iiTiT 

3c9V, tIeh 3T 1iTiT 1944 41 URr 351!9 31[i[, i) 41 flcc11d4 31 1TiT, 1994 cI lRT 83 

31Ffir .iIciicl  c :;  dI, , f 3Tlf tIft 314)cl tfl1UT if  3P4 d' IdI  .3clC., 
c d-lidi 10 ciThffr (10%), "ii J-IIdi U ld-/Ic1i ¶c1lId , ff T, ici I[ ld-I'c-H 

¶ciu1~d , 
c4-,j didic-j ¶Zff .iitt., rf -IRT 31T 3TiRT PTt 3111f -i 

rcd.l .3cI 1c-cb lc1 c1ic*iq 3fliFf "i{ 15 diI ]l" fd-c-1 ffftf 

(i) [113TT 

(ii) o1 5TiT! 41 di  d!ç Tf1 

(iii) \ 01 flT[ ddicc fltzrif 6 31ffiT  JT 

HdT lRf11iT TTiT 31ff cl idJ 

For an apeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 whic.-i is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 



(i)  

(C) 1RT  1 tiFvr 3Ttt: 
Revision appIiation to Government of India: 

3flT $1 ITUT 4IIcbI fuIc1 d-lId-le , 5c'-IIC ]i  31flZPT, 1994 41 IIU 
35EE r1r Reich Z 31jtf 3I 1RT .lRchk, 1TUT 31TT 1r HIQfLl, lyH-cl 

ttr imr  ch'l fZT .31°-Il TlQI / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Departmenf of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 110001, under Section 35EE of the CEA 194 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

T1 1TI i'llc1 d-llJ-lcl , jIi o1cl-,.1lo1 Hle1 ch f cbfti4lc1 -1l4.dlJ-lo-1 
tTT ?J[ 11I 3Zf chRclIcl ff ¶& ttc4, dl E1 dl 1-lkdl.J-1o1 Zff 1:r 

TR df IT RT -IlcI -chuI tic1, fIF chlIol TT TR d o1cb-lk1 
1r/ .3 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or Irorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii)  

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) ZI1 3çL4 f 1dldlo1 t --  fii iwa - j   tI*[ f1F1T dkU I / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

3cIk, 3c'-llc,o1 lc°ch dldIo1 f1V fr   31RI If 11Oc1 
Tcic1 dllc1 1 3fl ft3lI1ctcl (3 (r. 2), 

1998 4;l .ITT 109 4  d, 3I1T ii1 t ?Jf iic tfff f1f  
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the rnance (No.2) 
Act, 1998. 

3(R')cld 311T 1 ili I-II 'll1I EA-8 I, 51t l 5c1lc,°-1 1nch (3ft)lif) fliici), 

d 3Wf c°l 3llf 31tlW 31TT c En1 rr t i51 
] ç -c4, 3T1flPT, 1944 c4l TU 35-EE f 3d) fl' t 

TR-6 11f  c IIt 'E1Tfl / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central ixcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE 01 CEA, 1944, under 
Major Head of Account. 

(vi) 3 ig 3dfl 4 i1tr 
cdo1 5Ilch 200/-HdIdlol 1lff ilV 3Z[1çdo 

tch -IC,l 1000 -/ dIdI fIZIT .31W I 
The revision application shall be accompanied 1y a fee of Rs. 200/.- where . the amount 
involved in Rupees One Lac or less and HIs. 1000/- where the amount involved is more than 
Rupees One Lac. 

l 3I1f i?I 4 cl 31Tfr FT TITf ft d-lc'l 31Tf T ff il dIdI, 3'-l[ 
dJ Tf Uo1l TTh  1tF c TIfff 3ftf 
TtUT cb  '!ch 3{t 1T 1chI'C3  ch'1 1ch 31TT fzIT  .3lldl I / In case, if the order 

covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fact that the one appeal to the Appellant I ribunal or 
the one application to the Central (jovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

o- -I I -1 I çcj 3Tr, 1975, aITH-I 3WFRf J el 31Tf 1-! ci PTT 3-1Tf I 
S11I tR fl1fI1lc1 6.50 tff oIIIel1 1cch ii ff IT1QI / . 
One copy of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shalUbear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms oi 
the Court Fee Act, 1975, as amended. 

(F) 'rin b - i .jc-LlIcl le1-' Vci .lIclIch'I 3f1't??rT TT1E13UT (T ¶1) IrF1Tt, 1982 i1 ifJ -11i- 
Ti 31T II11 I Ie1 cllc ¶1I'-1 I .3Tht All1 31T4I ¶ff 'lIcII / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) 3I41e ff1iFl1 ch'I 3T'lf Ici chI fPIfIIT cI'-lch, I-cd 311[ olcflcldd-1 STiIIIT 

31ttIT 1TT1rI www.cbec.gov.in  ft / 
For the elaborate, detailed and latest provisions relating to filinE of appeal to the higher 
appellate authority, the appellant may referto the Departmental website www.cbec.gov.in   

1 

(iv)  

(v)  

(D)  

(E)  



Appeal No: 534/Raj/2010 

ORDER-IN-APP[AL::  

Being aggrieved with the Refund Order No. 
38/ST/Refund/2010 dated 28.04.2010 (hereinafter referred to .; 
the "impugned order") passed by the then Assistant Commissioner, 
Service Tax Division, Rajkot (hereinafter referred to as "the 
Adjudicating Authority") M/s. Friends Mercantile Pvt Ltd., Maitri 
Bhavan, Plot No: 18, Sector 8, Gandhidham 370 201 (Kutch) 
(hereinafter referred to as "the appePlant") have filed the present 
appeal. 

2.1 The issue involved in the matter, in brief, is that the 
appellant filed an application on 29.06.2009 seeking refund of Rs. 
7,64,037/- being the Service Tax paid on the services used for the 
export during the quarter October , 2008 to December 2008, under 
Notification No: 41/2007-Service Tax dated 06.10.2007, as amended, 
with the Adjudicating Authority. The Adjudicating Authority issued 
Show Cause Notice dated 24.02.2010 wherein it was proposed to 
reject the claim of refund on the grounds that they have not fulfilled 
the conditions prescribed under Notification No: 41/2007-Service Tax 
dated 06.10.2007, as amended. 

2.2 The appellant neither filed reply to Show Cause Notice nor 
appeared for personal hearing before Adjudicating Authority. The 
Adjudicating Authority vide his impugned order rejected the refund 
claim of the appellant. The brief of reasons for rejection is as under:- 

(a) As regards refund of service tax claimed on the basis of 
invoices issued by M/s Shubham Shipping Service Pvt. Ltd and 
M/s Cargo Seatrans for Agency Charges and invoices issued by 
M/s Arvind Joshi and Co. for Handling and clearing charges, it was 
held that this service is not specified as eligible service under 
Notification No. 41/2007-St. dated 06.10.2007. 
(b) In respect of debit notes issued by M/s Seatrans Logistics, 
M/s Shereman mc, it was held that Debit notes is not a specified 
documents under rule 4 A of Service Tax Rules. 
(c) The appileant sought refund of service tax under category 
of labour on the basis of invoices issued by M/s A.V.B. Contractor. 
It was held that Manpower Recruitment and supply service is not a 
specified service under Notification no. 41/2007-St dated 
6. 10 .2007. 
(ci) As regards testing and analysis service provided by M/s 
SGC, M/s Geochem Lab., M/s Cale Brett and M/s Cotencna 
Inspection to the appellant, it was held that the appellant has not 
provided written agreement and hence it was held that appellant 
has not fulfilled the conditions of notification no. 41/2007-ST 
dated 06.10.2008. Similarly, the appellant failed to submit written 
agreement for service rendered by M/s Pest Mortem under 
cleaning service. 
(e) The service of S.S. charges and Ground rent rendered M/s 
Omega Shipping Agencies Pvt Ltd. are not specified as eligible 
service under notification no. 41/2007-St. dated 6.10.2007 and 
also debit notes is not a specified documents as per Rule 4A of 
Service tax Rules 1994. 
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Appeal No: 534/Raj/2010 

(f) Most of shipments were made by appellant in the monthof 
May-Sept.2008, and claim filed on 29.6.2009, hence claim for the 
said period is time barred. 
(g) The appellant has not provided declaration regarding non 
avilment of Cenvat Credit and duty drawback as required under 
notification No. 41/2007-St. dated 6.10.2007. 

3. Being aggrieved with the impugned order, the appellant 
have filed the present appeal no. 534/RAJ/2010 on the grounds that 

() Agency charges are covered under Custom House Agent Service. 
Loading of cargo in vessel (within port) and clearance of documents, 
both are covered under "Port Service". Both service are eligible for 
refund as per the notification no. 41/2007-ST dated 6.10.2007. 

(ii) M/s Seatrans Logistics and M/s Sherman Inc. have provided 0 
GTA service, therefore service tax liability under reverse charge has 
been discharged by the appellant. 

(iii) Cleaning of Wharf at port provided by M/s AVB Contractor should 
fall under Cargo Handling service or under Port Service. Both services 
are eligible as per notification n. 41/200-St dated 6.10.2007. 

(iv) Appellant had submitted copy of LC/Contract alonwith Rufund 
application which stipulated terms and conditions. As per terms and 
conditions appellant has to carry out testing and analysis/disinfection 
and fumigation of the goods from such agencies which appellant had 
carried out. 

(v) As per notification no. 32/2008-St. dated 18.11.2008, claim 
period has been extended from 60 days to 6 months from the end of 
the relevant quarter for filling refund claim. 

(vi) As regards filling of declaration regarding non availment of 
Cenvat as well as non availment of drawback of service tax, appellant 
has stated that there is no stipulation in the relavant notification to 
give such declaration. 

4. The said appeal was transferred to call book in the month of 
August, 2010 on the basis of the Tax Appeal No. 353 of 2010 filed by 
the Department in the Hon'ble High Court of Gujarat against the order 
of Tribunal, as reported at 2010(17)S.T.R. 134 (Tn. Ahmedabad) in 
the case of Cadila Health Care Ltd. v/s Commissioner of Central 
Excise, Ahmedabad. Subsequently, the said appeal was retrieved from 
call book on 28.09.20 17 

Personal hearing in the matter was held on 10.04.2018 which 
was attended by Shri Manish Vora, Chartered Accountant during 
hearing he has requested one week time for submission. 
Subsequenity, personal hearing has been held on 4.5.2018. Shni 
Manish Vora, CA has been remain present on behalf of the said 
assessee. He has filed written submission during personal hearing.. 

3. The appellant vide their letter dated 01.05.2018 has filed 
additional submissions wherein they submitted as under. 

0 
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Appeal No: 534/Raj/2010 

(I) As regards refund of service tax claimed on the basis of Invoices 
issued by M/s. Shubham Shipping Services & M/s. Cargo Seatrans, 
applellant has stated t hat both the parties have charged Agency 
Charges from the Appellant. The nomenclature agency fees is used by 
Custom House Agent for charging their service charges. Custom 
House Agent Service is categorized as an eligible service for claiming 
of refund vide Notification No. 17/2008-ST dated 01.04.2008. As far 
as service rendered by M/s. Arvind V. Joshi & Co. are concern, the 
Appellant has submitted that, they have received handling of goods 
services within the Port area including wharfage charges paid to 
Kandla Port Trust. Both services fall under "Port Service". Also 
appellant also has referred Circular No. 112/9/2008-ST dated 
12.03.2009 issued by Central Board of Excise & Custom to bring home 
the point that nature of service should be judge on the basis of type of 
service rendered by the service provider but not on the basis of 
service head under which registration is obtained by the service 
provider. 

(ii) As regards debit notes issued by M/s. Seatrans Logistics and 
M/s. Sherman mc, the appellant has stated that both the above 
parties has provided the service of transport of goods by road and they 
have discharged service tax liability under the reverse charge 
mechanism. Further, they have submitted that various high courts 
have held that debit note is considered to be a valid document if it 
contains all the details as specified in Rule 4A of Service Tax Rules, 
1994. 

(iii) As regards service rendered by M/s. A.V.B Contractor, 
Gandhidham is not Man Power Supply and Recruitment Agency but the 
said service squarely falls under the head Port services as specified 
U/s. 65(82) of the Finance Act, 1994 as the service was provided 
within the Port area and not under the head "Man Power Supply & 
Recruitment Agency" as alleged by the Learned Adjudicating Officer. 
Appellant has also referred Circular No. 112/9/2008-ST dated 
12.03.2009 issued by the Board. As regards taxable services that 
are not covered under the registration, as per circular, refund should 
be granted in such cases, if otherwise in order. The procedural 
violations by the service provider need to be dealt separately, 
independent of the process of refund. 

(iv) As regard non submission of written agreement or Rules & 
Regulation requiring testing & analysis of goods. the Appellant submit 
that vide their refund application dated 29.06.2009 they have 
furnished a copy of Letter of Credit and in some cases copy of 
contract. Based on the conditions specified in the L/C and/or Contract, 
the appellant has carried out testing and analysis of the goods through 
nominated inspection/testing agencies as specified in the L/C end/or 
contract. 

(v) As far as debit note are concern, the appellant has submitted 
that same is held to be a valid document by the decisions pronounced 
by various High Courts and CESTAT if it contains all details specified in 
Rule 4A of Service Tax Rules, 1994. As far as question of denying 
refund of S.S.R. charges and ground rent on ground that said service 
is not an eligible service, the appellant has submitted that these 
service falls under Port Service. 
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Appeal No: 534/Raj/2010 

(vi) The sixth ground on which refund claim came to be denied is 
-that most of the Shipping Invoices in respect of which refund claim is 
being made pertains to April-2008 to December-2008 and in terms of 
relevant notification the claim should have been filed within 60 days 
from the end of the relevant quarter during which the said goods have 
been exported whereas in the case under consideration the said claim 
was filed only on 30.06.2009. In this regard the Appellant has referred 
Circular No. 112/06/2009-ST dated 12.03.2009. Refund claims of 
service tax in specified taxable services used for exports of goods 
made in the quarter Mar-Jun 08 could be filed till 31st Dec 08. 

Further, the appellant would like to invite the attention of 
towards following decisions wherein a view is taken that, if a refund 
claim is filed within a period of one year from the end of the relevant 
month in which goods are exported, as specified in Notification No. U 
17/2009-ST dated 07.07.2009, the claim will be treated as filed within 
the stipulated time :- 

i) JVMD Apparels Vs Commissioner of C. Ex. & S.T., Faridabad-
2017(4)G.S.T.L 237(Tri.-Chan); 
ii) Versatile Enterprises Pvt. Ltd. Vs Commissioner of C. Ex., Ludhiana 
2017 (3) G.S.T.L. 441 (Tn. -Chan.); 
iii) K.N. Resources Pvt. Ltd. Vs Commissioner of Central Excise, Raipur 
2017 (47) S.T.R. 303 (Tn. Del.) duly affirmed in 2017(6) G.S.T.L.J 417 
by Chhattisgarh High Court. 
iv) Gran Overseas Ltd. Vs Commissioner of Central Excise, Delhi-I 
2017 (52) S.T.R. 286 (Tni.-Del.) 

(vii) The appellant has submitted that neither they have availed 
CENVAT credit of service tax nor claimed Drawback of service tax in 
respect of goods exported by them. An undertaking to the above effect 
which was not furnished before the Learned Adjudicating Officer is 
enclosed. 

7. I have carefully gone through the appeal memorandum. I find 
that since the appeal is against rejection of refund claim, there is no 
need for compliance to requirement of Section 35F(i) of Central Excise 
Act, 1944. I also find that vide letter dated 05.08.2010 Adjudicating 
Authority was asked to submit parawise comments on the points 
raised by the appellant, but till date the same has not been received. 

C. I find that only point required to be decided in this case is 
whether the impugned order rejecting the refund claim is just and 
proper or otherwise. 

9. I find that appellant was served show cause notice on 
24.02.2010 as to why the refund claim of Rs. 7,64,037/- filed by them 
should not be rejected under notification No. 41/2007-ST dated 
06.10.2007 as amended. The appellant did not submit written reply in 
the matter nor sought any personal hearing. On going through the 
impugned order, I find that the the Adjudicating Authority has passed 
the order without giving proper natural justice to the appellant. In 
their Appeal Memorandum, Appellant has not raised any argument for 
violation of the principle of natural justice. But it is fact that the 
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Adjudicating Authority has not given sufficient chance of personal 
hearing to the appellant and issued the impugned order without 
hearing the appeflant personally or without taking into record the 
submission of appellant. The rules of natural justice do not supplant 
the law of the land but only supplement it. It is now firmly established 
that in the absence of express provisions in any statute dispensing 
with the observance of the natural justice, such principles will have to 
be observed in all judicial, quasi-judicial and administrative 
proceedings which involve civil consequences to the parties. Natural 
justice recognizes three principles: 

Nemo debet essc judex in propria causa - which means that nobody 
shall be a judge in his own or in a cause in which he is interested; 

Audi alterem partem - which means to hear the other side; 

Speaking orders or reasoned decisions. 

Section 33A of the Central Excise Act, 1944 provides opportunity 
of being heard to a party by the adjudicating authority from time to 
time with grant of adjournment to the party not more than three 
times. Further, CBEC vide its Circular No. 1053/ 2/ 2017-CX dated 
10.03.2017, has further on the question of personal hearing has 
clarified as follows: 

14.3 Personal Hearing: After having given a fair opportunity to 
the noticee for replying to the show cause notice, the adjudicating 
authority may proceed to fix a date and time for personal hearing in 
the case and request the assessee to appear before him for a personal 
hearing by himself or through an authorized representative. At least 
three opportunities of personal hearing should be given with sufficient 
interval of time so that the noticee may avail opportunity of being 
heard. Separate communications should be made to the noticee for 
each opportunity of personal hearing. In fact separate letter for each 
hearing / extension should be issued at sufficient interval. The 
adjudicating authority may, if sufficient cause is shown, at any state of 
proceeding adjourn the hearing for reasons to be recorded in writing. 
However, no such adjournment shall be granted more than three times 
to a notice (emphasis supplied) ". 

10. I find that the refund claim was filed for Agency charges, 
Handling & Clearing charges, testing and analysis, S.S.Charges, and 
ground rent charges . The Adjudicating Authority has rejected the 
refund claim of Rs. 7,64,037/- mainly because of non fulfillment of 
conditions of Notification No. 41/2007-ST dated 06.10.2008, and 
violation of Rule 4A of Service tax Rules. 

11. As regards refund claim in respect of above services, it was held 
by Adjudicating Authority that service regarding Agency Charges and 
Handling & clearing charges are is not specified as eligible service 
under Notification No. 41/2007-St. dated 06.10.2007; that debit 
notes is not a specified documents under rule 4 A of Service Tax 
Rules; that Manpower Recruitment and supply service is not a 
specified service under Notification no. 41/2007-St dated 6.10.2007; 
that as regards testing and analysis service no written agreement was 
provided and thus appellant has not fulfilled the conditions of 
notification no. 41/2007-ST dated 06.10.2008; that the service of S.S. 
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charges and Ground rent are not specified as eligible service under 
notification no. 41/2007-St. dated 6.10.2007; that most of shipments 
were made by appellant in the month of May-Sept.2008; that the 
appellant has not provided declaration regarding non avilment of 
Cenvat Credit and duty drawback as required under notification No. 
41/2007-St. dated 6.10.2007. However, on going through the 
submission of the appellant I find that the appellant has provided copy 
Letter of Credit, copy contract containing the terms and conditions in 
some cases, summarized statements along with all details while filling 
the refund claim. I find that the Adjudicating Authority has not 
properly scrutinized the details provided by the appellant at the time 
of filling the claim and simply reject the refund claim mentioning that 
they have not fulfilled the conditions of Notification no. 41/2007-St 
dated 06.10.2008 and service rendered were not specified as eligible 
for refund under notification no. 41/2007-ST dated 06.10.2007. JAC 
has opined & rejected the refund claim stating that the appellant has 
not fulfilled the conditions of Notification no. 41/2007-ST and services 
for which the refund is claimed by the appellant are not specified as 
eligible services Under Noti. No. 41/2007-ST dated 06.10.2007. 
However, he has not elaborated as to which services are specified as 
eligible services and which conditions have not fulfilled under Noti. No. 
41/2007-ST dated 06.10.2007. Also, I find that the Adjudicating 
Authority has not elaborated how there is violation of Rule 4A of 
Service tax rule in the impugned order. 

12. In view of the above, I find that the documents submitted by the 
appellant are required be verified and the decision taken needed to be 
justified with proper reasons/ discussions. Thus, I find that the 
impugned 010 is cryptic and non speaking and is in violation of the 
principle of natural justice. In large number of decisions, various 
higher appellate authorities have held that grant of refund is a quasi-
judicial proceedings and application for refund filed by any person 
cannot be rejected without giving proper natural justice to the said 
person. 

13.. Therefore, to meet the ends of justice, I set-aside the 
impugned order of the Adjudicating Authority on the grounds that it 
has been passed without observing the principles of natural justice and 
is non -speaking, in light of the decision in the case of Singh Alloys (P) 
Ltd. - 2012 (284) ELT 97 (Tn. Delhi), and remand the matter back to 
Adjudicating Authority, with a direction to decide the matter afresh on 
merits by following principles of natural justice and also justify/ issue a 
speaking order with respect to the said refund claim in terms of 
Notification No. 41/2007-ST dated 06.10.2007. 

14. In holding this, I also rely upon the case. law of Honda Sell 
Power Products Ltd.- 2013 (287) ELT 353 (Tn. Del.) wherein a similar 
view has been taken as regard inherent power of the appellate 
authority to remit back the matters under the provisions of Section 
35A(3) of the Central Excise Act, 1944. Further, Hon'ble Gujarat High 
Court, in Tax Appeal No. 276 of 2014, in the case of Associated Hotels 
Ltd. has held that even after amendment in Section 35A ibid after 10-
05-2011, Commissioner of Central Excise would retain the powers of 
remand. 
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15. Accordingly, without expressing any opinion on admissibility of 
the refund or otherwise, the appeal of the Appellant is disposed by way 
of remand with a direction to the Adjudicating Authority to decide the 
refund claim of the Appellant on merits after following principles of 
natural justice. The appellant is also directed to submit their 
submissions raised in the present grounds of appeal before the 
adjudicating authority, so as to enable adjudicating authority to decide 
all aspects involved in the matter on merits 

16. The appeal is accordingly disposed off in above terms. 

(SUNIL KUMAR SINGH) 
COMMISSIONER (APPEALS)! 

COMMISSIONER, CGST & CEX, 
GANDHINAGAR 

F. No. V.2/534/RA]/2010 

Place:-Ahmedabad 

Date:- 17 .05.2018 

By speed iost/HD  
To, 
M/s. Friends Mercantile Pvt. Ltd. 
Maitri Bhavan, 
Plot No: 18, Sector 8, 
Gandhidharn 370 201 (I(utch)  

Copy to: 
1) The Chief Commissioner, GST & Central Excise, Ahmedabad 

Zone, Ahmedabad. 
2) The Commissioner (Appeal), CGST and Central Excise Rajkot. 
3) The Commissioner, GST & Central Excise, Kutch. 
4) The Assistant Commissioner, GST & CEX, Gandhidham Urban. 
5) The Assistant Commissioner(Systems), CGST, Rajkot. 
6) The Superintendent, GCAST and Central Excise, AR 

Gandhidham, 
7) PA to Commissioner CGST and Central Excise Gandhingar. 

Guard File. 
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