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In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.2017 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Sunil Kumar Singh,
Commissioner, CGST & CX, Gandhinagar has been appointed as Appellate Authority for the

purpose of passing orders in respect of appeals filed under Section 35 of Central Excise Act,
1944 and Section 85 of the Finance Act, 1994.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant

Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham
g ardiersRar & 9Tdaigl &l a1 Ud 9dT /Name & Address of the Appellants & Respondent :-

M/s. Friends Mercantile Pvt. Ltd., Maitri Bhavan, Plot No 18, Sector-8, -Gandhidham,
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.

(A) AT ek FHeAd IeuTe Yoth  Td AT IATelld SIS & 9fd ardlel, Sl 3cUie Qewh
FRREE 1944 F GRT 35B & coeid vd  faed @@, 1994 fi uwr 86 & 3iadd
forsfolf@d Swerg v s g & 1/ ,
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-
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FATRROT A Y N5, T Solieh o 2, IR & YA, 75 [eoll, &1 & o= @R 1/
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

(i) 3RS 9REDG 1(a) F FAT 7T I F emar AT w3l WA ok, HAT 3cde eh U
e DT Qe sl SRR (@ee) fr afvas enle qifsen | cfadd der, SgaATel etdel Jrarar
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West i 1 bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,
ggdtlﬁﬁ)or,csﬁﬁgglglg?i B%l?icwla%, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1{a) above
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The appeal to_ the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/- where amount of duty dem_and/1nterest/fpenalty/refund is upto 5 Lac., 5 Lac to
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of an
nominated public sector bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/ -,

SARINYEIOT & FHET o, faca 3faradA, 1994 & 9 86(1) & 3IAdd qaTRT
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadru;l)hcate in Form S.T.5 as prescribed under Rule 9(1%) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
{one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & gena ty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the aimount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2} and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2) & 9{2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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3T ek HRTATH 1944 H awr 3500 & sidvia, S & faccha sifffas, 1994 #r amr 83 &
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(i)  TTdC ST PIAEN F HAIH 6 F AT & WA

-+ T g o w0 GRT & wrawreT faedy (W 2) s 2014 & 3R ¥ qF e sy

SRR o TRt fararrelier Teter 3r6H Ud 3rdier &l W] STel g/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994;
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in

%ispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
rores,

_Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
ii1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay

application and appeals pending before any appellate authori rior to th 1
the Finance (No.Q{)Act, 2014. Y app P . ¢ commencement of
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Revision application to Government of India:

S MG &I JoRT0T ANiHa [etfaf@a Al o, FT 3c0g od HARAFEH, 1094 gRr
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revision application lies to the Under Secret to the G t of ia, Revisi
Application Unit, Ministry of Finance, De artmaé?l, of Re%en?l‘é?rngl?ﬁnFlgorfngleae’va%evbséce)g
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid;:
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In case of any loss of ,%oods, where the loss occurs in transit from a factory to a warehouse or

to another factory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse

am%mﬁﬂﬁmgmmafrﬁah.mr%ma:%ﬁﬁwﬁﬂaﬂmmww&wé
heard 3cUTG Yok & g (NAT) & AT 3, o oRd & a1gT &y s a1 &7 & @i iy arly ¥
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In case of rebate of duty of excise on goods exported to any country or territory outside India

of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

I 3eTE Yeeh T ST fRU I8 WA & a1ex, AUTeT AT STl Aol i Rhar aram 81/

In case of goods exported outside India export to Nepal or %hutan, without payment of duty.
AFARTT 3cdle & 3cleaT Yok & Tl & v S 338 Hdle 3@ IRRTw vd sud e
vl & ded W & 7S § AR T ey o amaed (3den) & guRr faed sfifes (@ 2),
1998 & &7 109 & ZaRT Hgd T I8 dri 312dr GARmaf™ 9T a1 o & aila frue e g

Credit of any duty allowed to be utilized towards paryment of excise ductly on final products
under the provisions of this Act or the Rules made there under such order is passed bKI the

}(\Zo%mlngisgloner (Appeals) on or after, the date appointed under Sec. 109 of the Finance {(No.2)
ct, .

IRIFT Jideet B yfder gud dear BA-8 H, Sl el Ieureet Yok (3de) RHATEe,
2001, & f@# 9 & IMia AT §, 30 3w & @oyor & 3 &g & Haea & = @rfge |
IYNFT Idel & T FeT AU T 3ol A & & Uil Fereel &I Sl a@ifgw) @y 8- dodr
3G oh AfATNTH, 1944 1 uRT 35-EE & dga WuiRd e #r erel & @y & dt )
TR-6 &7 i HeideT &7 SART RTl /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealéd against is communicated and shall be accompanied by two copies each
of the QIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

TALETOT 3des & Wy efaf@d fAuiRa ged A sl i s wiike | ‘
G@f@ﬁ?ﬂl—e{mwmmmm‘wéaﬁ'm200/-3%81?1?{1?@@ Se AR fe derdel
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount
mmvolved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than
Rupees One Lac.

I 30 AR A FF A NN F AR § A YAF HA AT F AT Yok B 9P, ITdFT
97§ TRIT S A 59 a2T & gl gU o &Y forar Ul e & Sue & fow guneufa ey
SUIRTOT &1 U 3T a7 FET W ) UF Hdead FAr sar § |/ In case, if the order

covers various numbers of order- in Original, fee for each 0.1.0. should be plg.u_d in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, 1s filled to avoid scriptoria work if
excising Rs. 1 lakh fee of Rs. 100/- for each.

TN Frey edw A, 1975, F F(qall & AR HeT AN Ud TAIT HCRA &
i T UiRE 6.50 T T FAMETER e RfHT ok gl AT /

One co of application or 0.1.O. as the case may be, and the order of the adjudicatin
authori }y shall%%ar a court fee stamp of Rs. 6.50 ag prescribed under Schedule-I in terms o%
the Court Fee Act, 1975, as amended.

TIAT e, FeA0T 30UIE ok Ud Aara el wArRiiReor (@ faf) e, 1982 & afoa
Ud 3 Wl HTEG S GFAfad ey arer orgar i 3 ol sarer e e sar g1/

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982

Foa AT wREH @ e i@ e ¥ ddfe sue, fawga i adea At & fav,
3ot fsneir dawiEe www.cbec.gov.in 1 4@ HHA § | /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in







F. No. V2/305/RAJ/2010

ORDER-IN-APPEAL

M/s. Friends Mercantile Private Ltd., Maitri Bhavan, Plot No. 18,
Sector-8, Gandhidham-370201 (hereinafter referred to as ‘the appellant’) has
filed this appeal against Refund Order No. 11/ST/Refund/2010 dated
18.02.2010 (hereinafter referred to as ‘impugned order’) passed by the
Assistant Commissioner, Service Tax Division, Rajkot (hereinafter referred to as
the ‘adjudicating authority”).

2.1 The issue involved in the matter, in brief, is that the appellant filed
an application on 28.11.2008 seeking refund of Rs. 2,09,460/- being the service
tax paid on exported goods for the July, 2008 to September, 2008 under
Notification No. 41/2007-ST dated 06.10.2007 as amended. The adjudicating
authority issued show cause notice dated 30.03.2009 wherein it was proposed
to reject the claim of refund on the grounds that they have not fulfilled the

conditions prescribed under Notification No. 41/2007-ST dated 06.10.2007, as
amended.

2.2 The appellant neither filed reply to show cause notice nor sought
personal hearing in the matter. The appellant requested for one month time to
file written reply, however, no reply has been filed by the appellant. The
adjudicating authority vide impugned order rejected the refund claim of the
appellant. The brief of reasons for rejection is as under:

(i) The shipping bills filed with the refund application are filed under duty
drawback scheme. Para 1(e) of Notification No. 41/2007-ST dated
06.10.2007 stipulates that the said goods have been exported without
availing drawback of service tax paid on the specified services under the
Customs, Central Excise Duties and Service Tax Drawback Rules, 1995.
Therefore it was held that the claimant has not fulfilled this condition and
therefore his claim is not admissible.

(i) As regards refund claim in respect of Technical Testing and Analysis
Service, the claimant has sought refund on this service defined under
section 65(105)(zzh) on the basis of invoices issued by M/s. Geochem
Laboratories, M/s. SGS India Pvt. Ltd. and M/s. Cotecna Inspection India
Pvt. Ltd. The adjudicating authority has held that:

(a)No written agreement entered into with the buyer or rules or
regulations stipulating testing and analysis of the said goods was
submitted by the claimant and thereby they have not fulfilled the
conditions of Notification No. 41/2007-ST dated 06.10.2008.

(b)Further it was held that service rendered as mentioned in the invoices
submitted indicated services rendered for supervision, weighment,
sampling, container stuffing and weight and quality survey which are
not specified as eligible for refund under Notification No. 41/2007-ST
dated 06.10.2007.

(iii) As regards refund claim in respect of invoices issued by' M/s. Cargo
Seatrans, Clearing & Forwarding Agents and invoices issued by M/s.
Shubam Shipping Services, Stevedoring & Clearing Forwarding Agents,
the adjudicating authority has held that the category of clearing &

S
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Forwarding Agent service is included as one of the eligible services vide
Notification No. 33/2008-ST dated 07.12.2008 hence the benefit of same
cannot be extended to the claimant as the services were received by
them prior to 07.12.2008.

Being aggrieved with the impugned ordér, the appellant have filed

the present appeal on the grounds of appeal dated 24.05.2010 and additional
submission dated 03.08.2010 that:

(1

(i)

(iff)

(iv)

That they have claimed draw back not of service tax (as per the
requirement of the relevant notification) but of the excise duty component
levied on the goods which is exported by them. They further relied upon
Para No. 6 of Notification No. 103/2008-Customs (NT) dated 29.08.2008
and contended that the drawback availed is of the custom component
only and not either of excise duty or of service tax. They further
contended that the condition for non-availment of drawback is omitted
vide Notification No. 33/2008-ST dated 07.12.2008 and also clarified vide
Circular No. 112/06/2009-ST dated 12.03.2009.

That they have enclosed copy of Letter of credit and in some cases also
copy of contract along with refund application which stipulates terms and
conditions between importer & exporter of goods and the appellant was
obliged to carry out testing and analysis of the goods from such agency
as specified in the letter of credit. The services of testing, inspection,
analysis etc. of the goods are an eligible service as specified in the
Notification No. 41/2007-ST dated 06.10.2007. As regards proof of
payment they referred to Issue No. II and clarification issued in this
regard in Circular No. 106/9/2008-ST dated 11.12.2008 and contended
that there is no requirement to produce proof of any payment by the
exporter for claiming the refund even though they have submitted the
ledger account of M/s. SGS India Pvt. Ltd., M/s. Geochem Laboratories
Pvt. Ltd. and M/s. Cotecna Inspection India Pvt. Ltd. and also undertaking
to the effect that they have already made payment of service tax to the
service provider from whom specified services has been received for
which refund is claimed.

That the invoices enclosed with the refund claim clearly shows that M/s.
Cargo Seatrans and M/s. Shubham Shipping Services have charged
Agency Charges from them and falls under the category of Customs
House Agent which is an eligible service for claiming of refund vide
Notification No. 17/2008-ST dated 01.04.2008. They further referred to
clarification issued at Para VII of Circular No. 112/9/2008-ST dated
12.03.2009 and contended that exact nature of services which is
rendered by the service provider should not be seen from the head under
which the service provider has taken registration but from the nature of
services rendered by them or activities undertaken by them.

That M/s. AVB Contractor has provided the service of wharf cleaning at
port in respect of goods exported by them and M/s. AVB Contractor has
charged on the basis of quantity of material handle i.e. per Mts. of cargo
handled and not on the basis of No. of manpower / laborers supplied by
them and Port Service and Cargo Handling Services are categorized as an
eligible service for refund claim under Notification No. 41/2007-ST dated
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F. No. V2/305/RAJ/2010

06.10.2007. They further contended that exact nature of services which is
rendered by the service provider should not be seen from the head under
which the service provider has taken registration but from the nature of
services rendered by them or activities undertaken by them.

4. The said appeal was transferred to call book in the month of
August, 2010 on the basis of the Tax Appeal No. 353 of 2010 filed by the
Department before the Hon’ble High Court of Gujarat against the order of
Tribunal, as reported at 2010 (17) STR 134 (Tri.-Ahmedabad) in the case of
Cadila Health Care Limited Vs Commissioner of Central Excise, Ahmedabad-II.
Subsequently the said appeal was retrieved from call book on 28.09.2017.

5. Personal hearing in the matter was held on 29.07.2010 and Shri
Arvind V. Joshi, Director and CA Manish Vora attended and reiterated the appeal
and will submit additional submission within 7 days. Further hearing after
retrieval of appeal from call book was fixed on 31.01.2018, 28.02.2018 and
20.03.2018 and the appellant sought adjournment on all occasions. Further
hearing was held on 10.04.2018 and CA Manish Vora appeared and requested
for one weeks adjournment for collection of documents required for submission.
Further hearing was fixed on 18.04.2018 and 01.05.2018 and the appellant
“sought adjournment on all occasions. Further hearing was held on 04.05.2018
and CA Manish Vora appeared and put forth two written submission including
case laws. Further he interalia reiterated the contents of his submission in toto.

6. The appellant vide their letter dated 04.05.2018 has filed additional
submissions wherein they submitted that:

(i) Port Service: Any service provided within the Port area irrespective of
type / nature of service provided, would squarely fall under the head
“Port Services” and eligible for refund under Sr. No. 2 of the Notification
No. 41/2007-ST dated 06.10.2007 and relied upon various judicial
precedents in support of their contention.

(ii) Technical Testing & Analysis Service: As far as granting of refund on
Technical Testing & Analysis service are concern, they submit that activity
of Supervision, Weighment, Sampling, Stuffing, Analysis & Inspection are
part and parcel of Technical Testing & Analysis Services carried out by
Testing Agency and notified as an eligible service for claiming of refund
under the relevant notification. Further, the submission of Purchase Order
and Testing Certificate, confirming the necessary testing & analysis
carried out by the exporter along with the refund claim would deemed as
compliance of the conditions as noted in the relevant notification and
relied upon various judicial precedents in support of their contention.

(iii) To & Fro Transportation i.e. Goods Transport Agency Service: They
withdraw their earlier statement to restrict refund claim under GTA
service to 50% and now they have requested to allow 100% of the refund

amount and relied upon various judicial precedents in support of their
contention.

(iv) Goods Transport Agency: They place on record that there is export of
cargo in bulk (i.e. more than 6000 Mts. of Cargo) and covered by one or
more shipping bill, the same could not be transported by a single lorry

Page 3 of 7

O



F. No.V2/305/RAl/201.-

and required to be aggregated at Port premises before shipping document
could be prepared. In such circumstances compliance of conditions as
prescribed in the relevant notification under the heading “"Goods Transport
Agency Service” should be ascertain broadly by co-relating evidence of
transport and service tax paid on such transportation charges and
quantity exported. In such situation it is not possible to mention in each
and every lorry receipt, details as prescribed under the head “Goods
Transport Agency” in the relevant notification and relied upon various
judicial precedents in support of their contention.

(v) Procedural violation: They referred to decision rendered by CESTAT
Principal Bench, New Delhi in the case of Jain Grani Marmo (P) Ltd. Vs
Commissioner of Central Excise, Jaipur reported in 2016 (45) STR 430
(Tri.-Del.) wherein it is held that “if some of the conditions of the
notification have not been complied with, such lapse should be considered
as procedural lapse, for which the substantive right of the appellant to
claim the benefit of refund as an exporter should not be denied /
disallowed”. Further there are also plethora of judgments wherein it is
held that no substantive benefit should be denied on the ground of
procedural lapse.

7. I have gone through the facts of the case, the appellants ground of
appeal and submission made during the course of personal hearing. I find that
since the appeal is against rejection of refund claim, there is no need for
compliance to requirement of section 35F(i) of the Central Excise Act, 1944. 1
also find that vide letter dated 31.05.2010, the concerned authority was asked
to submit para wise comments on the points raised by the appellant, but till
date the same has not been received.

8. I find that only point required to be decided in this case is whether
the impugned order rejecting the refund claim is just and proper or otherwise.

9. I find that appellant was issued show cause notice on 30.03.2009
as to why the refund claim of Rs. 2,09,460/- filed by them should not be
rejected under Notification No. 41/2007-ST dated 06.10.2007 as amended for
non fulfillment of conditions of said notification. The appellant did not submit
written reply to the show cause notice. The appellant was requested to submit
their written reply vide letter dated 30.07.2009 in reference to the appellant
vide letter dated 08.08.2009 requested for one month time to submit reply,
however no reply was filed. On going through the impugned order, it is
observed that the adjudicating authority has passed the order without giving
proper natural justice to the appeilant. In the appeal memorandum, appellant
have not raised any argument for violation of principle of natural justice, but it
is fact that the adjudicating authority has not given another chance of personal
hearing to the appellant and issued the impugned order without hearing the
appellant personally or without taking into record the submission of the
appellant. The rules of natural justice do not supplant the law of the land but
only supplement it. It is now firmly established that in the absence of express
provisions in any statute dispensing with the observance of the natural justice,

such principles will have to be observed in all judicial, quasi-judicial and”

administrative proceedings which involve civil consequences to the parttes
Natural justice recognizes three principles:
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(i Nemo debet essc judex in propria causa — which means that nobody shall
be a judge in his own or in a cause in which he is interested,
(i)  Audi alterem partem - which means to hear the other side;
(iii)  Speaking orders or reasoned decisions.

Section 33A of the Central Excise Act, 1944 provides opportunity of
being heard to a party by the adjudicating authority from time to time with
grant of adjournment to the party not more than three times. Further, CBEC
vide its Circular No. 1053/2/2017-CX dated 10.03.2017, has further on the
question of personal hearing has clarified as follows:

14.3 Personal Hearing: After having given a fair opportunity to the noticee for
replying to the show cause notice, the adjudicating authority may proceed to fix a
date and time for personal hearing in the case and request the assessee to appear
before him for a personal hearing by himself or through an authorized
representative. At least three opportunities of personal hearing should be given with
sufficient interval of time so that the noticee may avail opportunity of being heard.
Separate communications should be made to the noticee for each opportunity of
personal hearing. In fact separate letter for each hearing / extension should be
issued at sufficient interval. The adjudicating authority may, if sufficient cause is
shown, at any state of proceeding adjourn the hearing for reasons to be recorded in
writing. However, no such adjournment shall be granted more than thiree times to a
notice (emphasis supplied).

10. The refund claim of service tax paid on Technicai Inspection and
Certification Service, Clearing & Forwarding Service and Manpower Recruitment
and Supply Agency Service was filed which were used in connection of export.
The adjudicating authority has rejected the refund claim of Rs. 2,09,460/-
mainly because of non-fulfillment of conditions of Notification No. 41/2007-ST
dated 06.10.2007.

11. As regards refund claim in respect of above services, it was held by
adjudicating authority that the shipping bills filed with the refund application are
under duty drawback scheme and para 1(e) of Notification No. 41/2007-ST
dated 06.10.2007 stipulates that the goods have been exported without availing
drawback of service tax paid on the specified services under the Customs,
Central Excise Duties and Service Tax Drawback Rules, 1995 and thereby they
have not fulfiled the conditions of Notification No. 41/2007-ST dated
06.10.2007; that no written agreement entered into with the buyer or rules or
regulation stipulating testing and analysis of the goods was submitted in respect
of refund claim of Technical Testing and Analysis Service and thereby they have
not fulfilled the conditions of Notification No. 41/2007-ST dated 06.10.2007;
that the services mentioned in the invoices submitted indicated services
rendered for supervision, weighment, sampling, container stuffing and weight
and quality survey are not specified as eligible for refund under Notification No.
41/2007-ST dated 06.10.2007 and that the category of clearing and forwarding
agent service is included as one of the eligible service vide Notjfication No.
33/2008-ST dated 07.12.2008 hence the benefit of same cannot he extended as
the services were received prior to 07.12.2008.

12. On going through the submission of the appellant, it is observed
that the appellant has not claimed drawback of service tax; that they have

provided copy of letter of credit and in some cases also copy of contract along
- with refund application stipulating terms and conditions to carry out testing and
analysis of the goods from such agency; that the services of testing, inspection,
analysis etc. of the goods are an eligible service as specified in the Notification

gvv AL
b
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No. 41/2007-ST dated 06.10.2007; that they have submitted the ledger
account for proof of payment of service tax for claiming the refund; that M/s.
Cargo Seatrans and M/s. Shubham Shipping Services have charged Agency
Charges from them and falls under the category of Customs House Agent which
is an eligi'ble service for claiming of refund vide Notification No. 17/2008-ST
dated 01.04.2008 and M/s. AVB Contractor has provided the service of wharf
cleaning at port in respect of goods on the basis of quantity of material handle
i.e. per Mts. of cargo handled and not on the basis of No. of manpower /
laborers supplied by them and Port Service and Cargo Handling Services are
categorized as an eligible service for refund claim under Notification No.
41/2007-ST dated 06.10.2007. It is observed that the Adjudicating Authority
has not properly scrutinized the details provided by the appellant at the time of
filing the refund claim and simply rejected the refund claim mentioning that
they have not fulfilled the conditions of Notification No. 41/2007-ST dated
06.10.2007 and services rendered were not specified as eligible for refund
under Notification No. 41/2007-ST dated 06.10.2007. It is further observed that
the Adjudicating Authority has not elaborated as to which services are specified
as eligible services and which conditions have not been fulfilled under
Notification No. 41/2007-ST dated 06.10.2007.

13. In view of above, I find that the documents submitted by the
appellants are required to be verified and the decision taken needed to be
justified with proper reasons / discussions. Thus, 1 find that impugned order is
cryptic and non-speaking and also in violation of the principle of natural justice.
In large number of decisions, various higher appellate authorities have held that
grant of refund is a quasi-judicial proceedings and application for refund filed by
any person cannot be rejected without giving proper reasoning / discussion and
natural justice to the said person.

14, Therefore, to meet the ends of justice, I set aside the impugned
order on the grounds that it has been passed without observing the principles of
natural justice and is non-speaking, in light of the decision in the case of Singh
Alloys (P) Ltd. reported at 2012 (284) ELT 97 (Tri.-Delhi), and remand the
matter back to the adjudicating authority, with a direction to decide the matter
afresh on merits by following principles of natural justice and justify / issue a
speaking order with respect to the said refund claim in terms of Notification No.
41/2007-ST dated 06.10.2007.

15. In holding this, I also rely upon the case law of Honda Seil Power
Products Ltd. reported in 2013 (287) ELT 353 (Tri.-Del.) wherein a similar view
has been taken as regard inherent power of the appellate authority to remit
back the matters under the provisions of section 35A(3) of the Central Excise
Act, 1944. Further, Hon'ble High Court of Gujarat in Tax Appeal No. 276 of
2014, in the case of Associated Hotels Ltd. has held that even after amendment
in section 35A ibid after 10.05.2011, Commissioner of Central Excise would
retain the powers of remand.

16. Accordingly, without expressing any opinion on admissibility of the
refund or otherwise, the appeal of the Appellant is disposed by way of remand

with a direction to Adjudicating Authority to decide the refund claim of the-=" =

appellant on merits after following principles of natural justice. The appellar}t’";is;”"
also directed to submit their submissions raised in the present grounds of

i
o
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appeal before the adjudicating authority, so as to enable adjudicating authority
to decide all aspects involved in the matter on merits.

17. The appeal is accordingly disposed off in above terms.

(Sunil Kumar Singh)
Commissioner (Appeals)/
Commissioner,

CGST & Central Excise,

Gandhinagar

By Reqgd. Post AD
. No. V2/305/RAJ/2010 Date: 17.05.2018

To,

M/s. Friends Mercantile Private Ltd., s
Maitri Bhavan, Plot No. 18,

Sector-8, Gandhidham-370201

Copy to:

(1) The Chief Commissioner, CGST & Central Excise, Ahmedabad.

(2) The Commissioner (Appeals), CGST & Central Excise, Rajkot.

(3) The Commissioner, CGST & Central Excise, Kutch (Gandhidham)
Commissionerate, Gandhidham.

(4) The Assistant Commissioner, CGST & Central Excise, Division-
Kutch (Gandhidham) Commissionerate, Gandhidham.

(5) The Assistant Commissioner (Systems), CGST & Central Excise, Rajkot.

(6) The Superintendent, CGST & Central Excise, Range-____, Division-
Kutch (Gandhidham) Commissionerate, Gandhidham.

(/é? PA to Commissioner of CGST & Central Excise, Gandhinagar.
)

!

Guard file.

Page 7 of 7







