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3f1rfll9T 1I RE/Ro -3j (lot) 11ich ?I3.?°.R°?19 U1T tTJ 34tf13T 3TT1 f. 

o( /Ro?j 1 -l.c. fTEF ?E.??.R°?L9 31WUr t, lif ctHk Ri, 31Ilc*-d, l:l1-;L1- i 

l 1T 3Tt11zrr I SSI r I4JJ 1, 5f .3c'-lIc, 3TIZTf 1 Si 41 IIRT i 3fITi1IT 

 d, 3Tt E f 3fJf qT1 ch 3f 31f 'ITfI i  )TiFI1 1T 

djI 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.20 17 read 
with Board's Order No. 05/ 201.7-ST dated 16.11.2017, Shri Sunil Kumar Singh, 
Commissioner, CGST & CX, Gandhinagar has been appointed as Appellate Authority for the 
purpose of passing orders in respect of appeals filed under Section 35 of Central Excise Act, 
1944 and Section 85 of the Finance Act, 1994. 

T 3flT 31IIci-d/ ,H.IctC-I 3-IiQ.1c*-c-lI 3'1iQ.Ict-ç-l/ .Hlici-  3-TT.Tctci, F117f 3c1Ic T/ Ich, / '1Ià-lo1dk 
I T1TI RI 3f11 1l c'1 3fft 1d: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar I Gandhidharn 

& ITT iici 'T9T /Name & Address of the Appellants & Respondent :--

M/s. Friends Mercantile Pvt. Ltd., Maitri Bhavan, Plot No 13, Sector-8, -Gandhidham, 

c chdr lI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

RT 1e-ch .3cLl I c TI l ciT 3Tc11Til . ZffZfff Uj çff 314 
3TZPT ,1944 4) RT 35B 3lllirlT v 1If 3f1-1J-I, 1994 rfr 

lT 
Appeal to Customs, Excise & Service Tax Appellate 'l'ribunal under Section 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) i5(U Hekbo1 Ji11TIT d-fld-1 1'tJIT 'l4 .3c'-III ic1 R11cb. 341T 
f I 'T f 2, 31T [, 1~,c?t, 4 th'-1r n1v- 

The special bench of Customs, Excise & Service ''ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

ii) 3'-Htd 1(a) i Gh1RT dILJ 3T'1['r 3TiiFiT f lT11t 3Tl fflff l-ct, ii1R 3c'-IIcl TF 11 

clIch. 3T1t?tzr oIIff1ch'I (RI-è.) rgr tfPL lltif t111ii, , id1RT d, 1IcIl Th1T fT1 
II- oo 'r c1) s3IIO I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
211d Floor, Bhaumah Bhawan, Asaiava Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 

- 

acIRT 3c-1l, l-inF 
RT863 

35B of CEA, 1944 



(iii) 311MR \Hd/f 3f1r -1d fiv ho-cI 3c--Iic, Qi (3Ttr)  2001, 
F63 ffdII  EA-3 c  tik ffiHI iifv I 

chj-I i F[  ff HkJ, 1I ,c1Icç i J1FT ,ilk)j cg) 1TT 3-ft çdJjJ  TIT V 5 
dIs1 IT 3ft , 5 iTif V Tt 50   cict 3T1T 50 'ii qIJ 3ff 
1,000!- 1,_5,000!- TlI 3P-hll 10,000/- 1T  chi 3T1T 4) Jj -dc cf, 

chi dIdH, i1r 31tfr1T a1ITfXTuT 4i TRl1T 'l-lVcb i - k TTT f?i 

Wio1ch RT 3Tr1 ifbcT 1'F fRT T Io-U 1TfV I TT ii  Fr 
341 fl Is!! 'lo1I T11R o1I rfr 3t1111r zn.ii11ur 41 rrr t2 i RPT1 ucr 

(-?. 3th) 11&! 3fltT-'-l1 IT[1 500/-  c  'EtMT 31Jff c14o1I ITi I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form ol crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bnc1i of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall 1e accompanied by a fee of Rs. 500/-. 
3Tli1 oi1iU)ch4u! 8iRT 3Tff, T 1994 4i m 86(1) 3rr  
fi-ij-jciic, 1994, ¶iRTr 9(1) c1 -r frThr irr S.T.-5 F r4!t I1IQ-I' F 4 51T t 3-1 
rrT fç ¶ 3t 4 , 3F   (3 crf 

tIt.) 3Th F Zf[T, 'ii Icbi. ct T 4I'ij cç c4dft.!4t 

dI TPff, FtT 5 ciI  FF 3gt 1, 5 tNs rtr T 50 qv dch 3rQmT 50 nir rtr r 
3fiF dul irr: 1,000/- Iul,_5,000/- qlr 3TT 10,000/ - r rWtT rrr ir rft 

c1do1 cI F.*ftT cH -ldIclIo1, If 1)i  cf) IIIs1! * Icb1f14-14 1b 
9TiF ffr @1'l 41lci F ifiF  mfr  nr fzir ' jlajf tjf& I 
'jL  chi -IdldIo1, Ej .341 iks!I rll flI! 'ii TflflT 31Lflc.l a-ji1icui 41 TRT f2flT I 
4JF 3Jf 3- 4) f -  3jj ri 500/- qv n- iftr -i o1J1I '*ii Tr I! 

The appeal under sub section (1) of Section 86 of the Finance ct, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(11  of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shal be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

¶T 31IJ1, 1994 4T IT1T 86 4  3q-TRT3t (2) [c1 (2A) ul rr e r T?'r icf 

d-ic1IcI, 1994, F?TJf 9(2) 1.ci 9(2A) c1cI IF[ PT S.T.-7 'Il 3IT flTT 

.31TiTEFr, i12T 3c-'-1 c, Jç cj, 3TTElT .31! .ICtd (31?rT), lfFT .3c-1I C, 1 c,c1 4! qT'ItT 3!TT 41 

41do1 ch (3 VchF d1I1ii1d F t1l1) 31 31N.lc!-d ,c!RI 41lslcb 3lklctd 3TT 3Llk!c!d, 
3c'I!c f! icuch4, ETi 3F1T crI1I1ch1UI cbs)  31Iac,o-! chl 1T cIlc1 31!T Ef 

RT \HC4O1 Ef I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

(ii) 3L.lk 4!clIct4 3TfV FfflThT () IfT J-!1411 
3cL4!d, Ie-ch 31F41T 1944 l UIU 35Lb .3ldiid, dul 41 Rcc)l'5! 3TfffZ1F, 1994 l TT 83 ll 
3flTif 'ulcflc44 ch'l 1I 1TT c1 ii , [ 3-I!F I11t 3Tt UIch4UI f 3t[ Ftt 

lcch/41c1! chl.  JRTT l 10 UFf (10%), ii 1RtT tici '.'i'J- l! fc1l1~,d , lT 1Hri!, '1! 5Ti9T 
c1!f?% d , ch! -jd!çj!rj ¶RTF 'jihi, rrf 1   ul hir f3 nr iEn?r rfr  
4'l$ V 

3c1!c, i1c-ch c1 FFET 3T3c1 "ffT cch' 3F IHd1c! 

(i) -Ik! 11 1 c 3idd'-f 

(ii) iP11 cgj dj  Jflf uf1 
(iii) HT11 ld-1 d-1!cft?F ¶ZriF 6 31ddd ?,.1 4cbdl 
-FJf 11i  QIRF !ThTFf flcc1i1 (E[ 2) J . 2014 3TRW '-1 f 3i4)dul 

fIFTF1T EPTF 31 3FT ch 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i) 

(C) 1Rf ''&4k ¶ MTu TfT: 
Revision a p1iation to Government of India: 

3flf 1O1ThITUT T1F f 11rr JIJ{t f, 1f 3cYI  fl 3T1IT, 1994 
35EE F [11 çlc4i 3{lf 3T 11E1 1Tf ..fr1.TUT 3ThRr 11 dH1Ic, Il-cJ 
1TT, Th1r tRr ttr EfT J-flJ, f e -1fb001, cl,'1 1431T ,.illofl iifn / 
A revision auplication lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Deoartmenl of Revenue 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-111D001 under Section 5EE of the CEA 1944 in 
respect of the following case, governed by first pn3viso to sub-section (1) of Section-35B ibid: 

fr 151 a1cIi-II1 d-flç , ,jlj c-Icb10-1 fI 'Hle Tl 1it IIo1 dif, 
- f,ThT Z1T 3W 4j r) ff f f5 I.c4, d I  y  I T, 

gr iv 4i.ui ftir, 'tlh cliI.tc1I zg i:l13 T dI t '5 a1c1Ia1 
J-lld 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or trorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) -IRd ff 

I 
In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) 3c'4l j ¶V 1T 4Rf a1 T Tf 1T TT I / 
In case of ods exorted outside India export to Nepal or hutan, without payment of duty. 

Icf1Tft dd J-IIo-1 t 3fl l 31TH i"t 3lklcftl p:[) c,cj  flir 3T 1iPR (f 2), 
1998ru109mr r3TI  
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made ffiere under such orcfcr is nassed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the F'inance (No.2) 
Act, 1998 

3).11 31Tr  ) ili WFif  EA-8 ,  C) 5IP1 3tflT 1_(31f) 
2001, fr 9 E)  3t ,  3T[r T1J1 i1 3 HT 31 d d V I 
.j'i'1ci-i 31TliT Ffl1 d-Ic'i 31[T 31lT 3TTT 41 W41 çda1 t tIIL I1TT 'l 

-t-ii ri 1, i'44 fr mT 35-EE iii 1itr 41 3g1zr1r .-fl-RJ 

TR-6 do l IT fff / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Ixcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sou ht to be appealed against is communicated and shall be accompaniedby two conies each 
of te 010 and Order-In-Appeal It should also be accomnanied by a cony of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE o CEA, 1944, under 
Major Head of Account. 

c-I tEkIVV 3Tff FTT Tftflrlr 1r 1 F 4t 31TP11 1 TT TTf1 I 
'jj1 4çj ç dc- jiJ-( (Jcfi jff tFlt ff 3T ch -I t[ 200/- F -IdIdIo tI11T 1R! 1c'1c-1 

r l..!cb c'1I -4I,I t 1000 -I bT -IdIdIo1 15IT flV I 
The revision application shall be accomnanied 'by a fee of Rs. 200/- where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

1 31TRT 4 â-Ie1 311I'1 ElT [ITf d-Ie1 31Tt flV Ici t IdIcIlo-I 3I7-FlT 
Jo1I TI

___P
It T tfT 3TrThf 

Zff1UT l L  3f1 ff IiI cI-') LJCI-  31I 1T Tfiff I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be naid in the 
aforesaid manner not withstandin the fact that the one appeal to the AppellantTribunal or 
the one anplicatio to the Central ovt. As the case may be, is filled to avoid scriptoria work if 
excising Fs. 1 lakh fee of Rs. 100/- for each. 

(E) rTh -Rñ1{ llW f1iPTr, 1975, rr-I 3-TR T 3H[ 1T .31T1 Ef 

6.50 I o-ftLfl 13 JT tT 'EIi11fl / 
One copy of auplication or 0.1.0. a the case may be, and the order of the adjudicatin 
authority shalllear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms o 
the Court Fee Act,1975, as amended. 

(F) RT iZf .id1i, Ni 3TtZI TP1f{UT (P 1) IT[, 1982 
i  31 d IIdcI I/ 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) ifi;r ¶-i -ft imff i 

3TlTT 1I11 r1ie. www.cbec.gov.in  l I / 
For the elaborate, detailed and latest rovisions relating to filing of appeal to the higher 
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in  

(iv)  

(v)  

(D) 
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F. No. V2/305/RAJ/2010 

ORDER-IN-APPEAL 

M/s. Friends Mercantile Private Ltd., Maitri Bhavan, Plot No. 18, 

Sector-8, Gandhidham-370201 (hereinafter referred to as 'the appellant') has 

filed this appeal against Refund Order No. 11/ST/Refund/2010 dated 
18.02.2010 (hereinafter referred to as 'impugned order') passed by the 

Assistant Commissioner, Service Tax Division, Rajkot (hereinafter referred to as 
the 'adjudicating authority'). 

2.1 The issue involved in the matter, in brief, is that the appellant filed 

an application on 28.11.2008 seeking refund of Rs. 2,09,460/- being the service 

tax paid on exported goods for the July, 2008 to September, 2008 under 

Notification No. 41/2007-ST dated 06.10.2007 as amended. The adjudicating 

authority issued show cause notice dated 30.03.2009 wherein it was proposed 

to reject the claim of refund on the grounds that they have not fulfilled the 

conditions prescribed under Notification No. 41/2007-ST dated 06.10.2007, as 

amended. 

2.2 The appellant neither filed reply to show cause notice nor sought 

personal hearing in the matter. The appellant requested for one month time to 
file written reply, however, no reply has been filed by the appellant. The 

adjudicating authority vide impugned order rejected the refund claim of the 

appellant. The brief of reasons for rejection is as under: 

(i) The shipping bills filed with the refund application are filed under duty 

drawback scheme. Para 1(e) of Notification No. 41/2007-ST dated 

06.10.2007 stipulates that the said goods have been exported without 

availinci drawback of service tax paid on the specified services under the 

Customs, Central Excise Duties and Service Tax Drawback Rules, 1995. 

Therefore it was held that the claimant has not fulfilled this condition and 
therefore his claim is not admissible. 

(ii) As regards refund claim in respect of Technical Testing and Analysis 

Service, the claimant has sought refund on this service defined under 

section 65(105)(zzh) on the basis of invoices issued by M/s. Geochem 

Laboratories, M/s. SGS India Pvt. Ltd. and MIs.  Cotecna Inspection India 

Pvt. Ltd. The adjudicating authority has held that: 

(a)No written agreement entered into with the buyer or rules or 

regulations stipulating testing and analysis of the said goods was 

submitted by the claimant and thereby they have not fulfilled the 

conditions of Notification No. 41/2007-ST dated 06. 10.2008. 

(b)Further it was held that service rendered as mentioned in the invoices 

submitted indicated services rendered for supervision, weighment, 

sampling, container stuffing and weight and quality survey which are 
not specified as eligible for refund under Notification No. 41/2007-ST 

dated 06.10.2007. 

(iii) As regards refund claim in respect of invoices issued by M/s. Cargo 

Seatrans, Clearing & Forwarding Agents and invoices issued by M/s. 

Shubarn Shipping Services, Stevedoring & Clearing Forwarding Agents, 

the adjudicating authority has held that the category of clearing & 
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Forwarding Agent service is included as one of the eligible services vide 

Notification No. 33/2008-ST dated 07.12.2008 hence the benefit of same 

cannot be extended to the claimant as the services were received by 

them prior to 07.12.2008. 

3. Being aggrieved with the impugned order, the appellant have filed 

the present appeal on the grounds of appeal dated 24.05.2010 and additional 

submission dated 03.08.2010 that: 

(I) That they have claimed draw back not of service tax (as per the 

requirement of the relevant notification) but of the excise duty component 

levied on the goods which is exported by them. They further relied upon 

Para No. 6 of Notification No. 103/2008-Customs (NT) dated 29.08.2008 

and contended that the drawback availed is of the custom component 

only and not either of excise duty or of service tax. They further 

contended that the condition for non-availment of drawback is omitted 

vide Notification No. 33/2008-ST dated 07.12.2008 and also clarified vide 

Circular No. 112/06/2009-ST dated 12.03.2009. 

(ii) That they have enclosed copy of Letter of credit and in some cases also 

copy of contract along with refund application which stipulates terms and 

conditions between importer & exporter of goods and the appellant was 

obliged to carry out testing and analysis of the goods from such agency 

as specified in the letter of credit. The services of testing, inspection, 
analysis etc. of the goods are an eligible service as specified in the 
Notification No. 41/2007-ST dated 06.10.2007. As regards proof of 

payment they referred to Issue No. II and clarification issued in this 

regard in Circular No. 106/9/2008-ST dated 11.12.2008 and contended 

that there is no requirement to produce proof of any payment by the 

exporter for claiming the refund even though they have submitted the 

edger account of M/s. SGS India Pvt. Ltd., M/s. Geochem Laboratories 

Pvt. Ltd. and M/s. Cotecna Inspection India Pvt. Ltd. and also undertaking 

to the effect that they have already made payment of service tax to the 

service provider from whom specified services has been received for 
which refund is claimed. 

(iii) That the invoices enclosed with the refund claim clearly shows that M/s. 

Cargo Seatrans and M/s. Shubham Shipping Services have charged 

Agency Charges from them and falls under the category of Customs 
House Agent which is an eligible service for claiming of refund vide 

Notification No. 17/2008-ST dated 01.04.2008. They further referred to 

clarification issued at Para VII of Circular No. 112/9/2008-ST dated 

12.03.2009 and contended that exact nature of services which is 

rendered by the service provider should not be seen from the head under 

which the service provider has taken registration but from the nature of 

services rendered by them or activities undertaken by them. 

(iv) That M/s. AVB Contractor has provided the service of wharf cleaning at 
port in respect of goods exported by them and M/s. AVB Contractor has 

charged on the basis of quantity of material handle i.e. per Mts. of cargo 

handled and not on the basis of No. of manpower / laborers supplied by 
them and Port Service and Cargo Handling Services are categorized as an 
eligible service for refund claim under Notification No. 41/2007-ST dated 
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06.10.2007. They further contended that exact nature of services which is 

rendered by the service provider should not be seen from the head under 

which the service provider has taken registration but from the nature of 

services rendered by them or activities undertaken by them. 

4. The said appeal was transferred to call book in the month of 

August, 2010 on the basis of the Tax Appeal No. 353 of 2010 filed by the 

Department before the Hon'ble High Court of Gujarat against the order of 

Tribunal, as reported at 2010 (17) STR i.34 (Tri.-Ahmedabad) in the case of 

Cadila Health Care Limited \(s Commissioner of Central Excise, Ahmedabad-II. 

Subsequently the said appeal was retrieved from call book on 28.09.20 17. 

5. Personal hearing in the matter was held on 29.07.2010 and Shri 

Arvind V. Joshi, Director and CA Manish Vora attended and reiterated the appeal 

and will submit additional submission within 7 days. Further hearing after 

retrieval of appeal from call book was fixed on 31.01.2018, 28.02.2018 and 

20.03.2018 and the appellant sought adjournment on all occasions. Further 

hearing was held on 10.04.2018 and CA Manish Vora appeared and requested 

for one weeks adjournment for collection of documents required for submission. 

Further hearing was fixed on 18.04.2018 and 01.05.2018 and the appellant 

sought adjournment on all occasions. Further hearing was held on 04.05.2018 

and CA Manish Vora appeared and put forth two written submission including 

case laws, Further he interalia reiterated the contents of his submission in toto. 

6. The appellant vide their letter dated 04.05.2018 has filed additional 
submissions wherein they submitted that: 

(I) Port Service: Any service provided within the Port area irrespective of 

type / nature of service provided, would squarely fall under the head 

"Port Services" and eliqible for refund under Sr. No. 2 of the Notification 

No. 41/2007-ST dated 06.10.2007 and relied upon various judicial 

precedents in support of their contention. 

(ii) Technical Testing & Analysis Service: As far as granting of refund on 

Technical Testing & Analysis service are concern, they submit that activity 

of Supervision, Weighment, Sampling, Stuffing, Analysis & Inspection are 

part and parcel of Technical Testing & Analysis Services carried out by 

Testing Agency and notified as an eligible service for claiming of refund 
under the relevant notification. Further, the submission of Purchase Order 

and Testing Certificate, confirming the necessary testing & analysis 

carried out by the exporter along with the refund claim would deemed as 

compliance of the conditions as noted in the relevant notification and 

relied upon various judicial precedents in support of their contention. 

(iii) To & Fro Transportation i.e. Goods Transport Agency Service: They 

withdraw their earlier statement to restrict refund claim under GTA 

service to 50% and now they have recjuested to allow 100% of the refund 

amount and relied upon various judicial precedents in support of their 
contention. 

(iv) Goods Transport Agency: They place on record that there is export of 

cargo in bulk (i.e. more than 6000 Mts. of Cargo) and covered by one or 
more shipping bill, the same could not be transported by a single lorry 
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and required to be aggregated at Port premises before shipping document 

could be prepared. In such circumstances compliance of conditions as 

prescribed in the relevant notification under the heading "Goods Transport 

Agency Service" should be ascertain broadly by co-relating evidence of 

transport and service tax paid on such transportation charges and 

quantity exported. In such situation it is not possible to mention in each 

and every lorry receipt, details as prescribed under the head "Goods 
Transport Agency" in the relevant notification and relied upon various 

judicial precedents in support of their contention. 

(v) Procedural violation: They referred to decision rendered by CESTAT 

Principal Bench, New Delhi in the case of Jam Grani Marmo (P) Ltd. Vs 

Commissioner of Central Excise, Jaipur reported in 2016 (45) STR 430 

(Tri.-Del.) wherein it is held that "if some of the conditions of the 

notification have not been complied with, such lapse should be considered 

as procedural lapse, for which the substantive right of the appellant to 

claim the benefit of refund as an exporter should not be denied / 

disallowed". Further there are also plethora of judgments wherein it is 

held that no substantive benefit should be denied on the ground of 

procedural lapse. 

7. I have gone through the facts of the case, the appellants ground of 

appeal and submission made during the course of personal hearing. I find that 

since the appeal is against rejection of refund claim, there is no need for 

compliance to requirement of section 35F(i) of the Central Excise Act, 1944. I 

also find that vide letter dated 31.05.2010, the concerned authority was asked 

to submit pira wise comments on the points raised by the appellant, but till 

date the same has not been received. 

8. I find that only point required to be decided in this case is whether 

the impugned order rejecting the refund claim is just and proper or otherwise. 

9. I find that appellant was issued show cause notice on 30.03.2009 

as to why the refund claim of Rs. 2,09,460/- filed by them should not be 

rejected under Notification No, 41/2007-ST dated 06.10.2007 as amended for 

non fulfillment of conditions of said notification. The appellant did not submit 

written reply to the show cause notice. The appellant was requested to submit 

their written reply vide letter dated :30.07.2009 in reference to the appellant 

vide letter dated 08.08.2009 requested for one month time to submit reply, 

however no reply was filed. On going through the impugned order, it is 
observed that the adjudicating authority has passed the order without giving 
proper natural justice to the appellant. In the appeal memorandum, appellant 
have not raised any argument for violation of principle of natural justice, but it 

is fact that the adjudicating authority has not given another chance of personal 

hearing to the appellant and issued the impugned order without hearing the 
appellant personally or without taking into record the submission of the 
appellant. The rules of natural justice do not supplant the law of the land but 
only supplement it. It is now firmly established that in the absence of express 
provisions in any statute dispensing with the observance of the natural justice, 

such pnnaples will have to be observed in all judicial, quasi-judicial and 
administrative proceedings which involve civil consequences to the parties. 
Natural justice recognizes three principles: 
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(i) Nemo debet esscjudex in propria causa - which means that nobody shall 

be a judge in his own or in a cause in which he is interested; 

(ii) Audi alterem partem - which means to hear the other side; 

(iii) Speaking orders or reasoned decisions. 

Section 33A of the Central Excise Act, 1944 provides opportunity of 

being heard to a party by the adjudicating authority from time to time with 
grant of adjournment to the party not more than three times. Further, CBEC 

vide its Circular No. 1053/2/2017-CX dated 10.03.2017, has further on the 

question of personal hearing has clarified as follows: 

14.3 Personal Hearing: After having given a fair opportunity to the noticee for 
replying to the show cause notice, the adjudicating authority may proceed to fix a 
date and time for personal hearing in the case and request the assessee to appear 
before him for a personal hearing by himself or through an authorized 
representative. At least three opportunities of personal hearing should be given with  
sufficient interval of time so that the noticee may avail opportunity of being heard.  
Separate communications should be made to the noticee for each opportunity of 
personal hearing. In fact separate letter for each hearing / extension should be 
issued at sufficient interval. The adjudicating authority may, if sufficient cause is 
shown, at any state of proceeding adjourn the hearing for reasons to be recorded in 
wilting. However, no such adjournment shall be granted more than three times to a 
notice (emphasis supplied). 

10. The refund claim of service tax paid on Technical Inspection and 
Certification Service, Clearing & Forwarding Service and Manpower Recruitment 

and Supply Agency Service was filed which were used in connection of export. 

The adjudicating authority has rejected the refund claim of Rs. 2,09,460/-

mainly because of non-fulfillment of conditions of Notification No. 41/2007-ST 

dated 06.10.2007. 

11. As regards refund claim in respect of above services, it was held by 

adjudicating authority that the shipping bills filed with the refund application are 

under duty drawback scheme and para 1(e) of Notification No. 41/2007-ST 

dated 06. 10.2007 stipulates that the goods have been exported without availing 

drawback of service tax paid on the specified services under the Customs, 

Central Excise Duties and Service Tax Drawback Rules, 1995 and thereby they 

have not fulfilled the conditions of Notification No. 41/2007-ST dated 

06.10.2007; that no written agreement entered into with the buyer or rules or 

regulation stipulating testing and analysis of the goods was submitted in respect 

of refund claim of Technical Testing and Analysis Service and thereby they have 

not fulfilled the conditions of Notification No. 41/2007-ST dated 06.10.2007; 

that the services mentioned in the invoices submitted indicated services 

rendered for supervision, weighment, sampling, container stuffing and weight 

and quality survey are not specified as eligible for refund under Notification No. 

41/2007-ST dated 06.10.2007 and that the category of clearing and forwarding 

agent service is included as one of the eligible service vide Notification No. 

33/2008-ST dated 07.12.2008 hence the benefit of same cannot be extended as 

the services were received prior to 07.12.2008. 

12. On going through the submission of the appellant, it is observed 
that the appellant has not claimed drawback of service tax; that they have 

provided copy of letter of credit and in some cases also copy of contract along 

with refund application stipulating terms and conditions to carry out testing and 

analysis of the goods from such agency; that the services of testing, inspection, 
analysis etc. of the goods are an eligible service as specified in the Notification 
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No. 41/2007-ST dated 06.10.2007; that they have submitted the ledger 

account for proof of payment of service tax for claiming the refund; that M/s. 

Cargo Seatrais and M/s. Shubham Shipping Services have charged Agency 

Charges from them and falls under the category of Customs House Agent which 

is an eligible service for claiming of refund vide Notification No. 17/2008-ST 

dated 01.04.2008 and M/s. AVB Contractor has provided the service of wharf 

cleaning at port in respect of goods on the basis of quantity of material handle 

i.e. per Mts. of cargo handled and not on the basis of No. of manpower / 

laborers supplied by them and Port Service and Cargo Handling Services are 

categorized as an eligible service for refund claim under Notification No. 

41/2007-ST dated 06.10.2007. It is observed that the Adjudicating Authority 

has not properly scrutinized the details provided by the appellant at the time of 
filing the refund claim and simply rejected the refund claim mentioning that 

they have not fulfilled the conditions of Notification No. 41/2007-ST dated 

06.10.2007 and services rendered were not specified as eligible for refund 

under Notification No. 41/2007-ST dated 06.10.2007. It is further observed that 

the Adjudicating Authority has not elaborated as to which services are specified 

as eligible services and which conditions have not been fulfilled under 

Notification No. 41/2007-ST dated 06.10,2007. 

13. In view of above, I find that the documents submitted by the 

appellants are required to be verified and the decision taken needed to be 

justified with proper reasons / discussions. Thus, I find that impugned order is 

cryptic and non-speaking and also in violation of the principle of natural justice. 

In large number of decisions, various higher appellate authorities have held that 
grant of refund is a quasi-judicial proceedings and application for refund filed by 

any person cannot be rejected without giving proper reasoning / discussion and 
natural justice to the said person. 

14. Therefore, to meet the ends of justice, I set aside the impugned 

order on the grounds that it has been passed without observing the principles of 

natural justice and is non-speaking, in light of the decision in the case of Singh 

Alloys (P) Ltd. reported at 2012 (284) ELT 97 (Tri.-Delhi), and remand the 

matter back to the adjudicating authority, with a direction to decide the matter 

afresh on merits by following principles of natural justice and justify / issue a 

speaking order with respect to the said refund claim in terms of Notification No. 

41/2007-ST dated 06.10.2007. 

15. In holding this, I also rely upon the case law of Honda Seil Power 
Products Ltd. reported in 2013 (287) ELT 353 (Tri.-Del.) wherein a similar view 

has been taken as regard inherent power of the appellate authority to remit 

back the matters under the provisions of section 35A(3) of the Central Excise 

Act, 1944. Further, Hon'ble High Court of Gujarat in Tax Appeal No. 276 of 

2014, in the case of Associated Hotels Ltd. has held that even after amendment 

in section 35A ibid after 10,05.2011, Commissioner of Central Excise would 
retain the powers of remand. 

16. Accordingly, without expressing any opinion on admissibility of the 
refund or otherwise, the appeal of the Appellant is disposed by way of remand 

with a direction to Adjudicating Authority to decide the refund claim of the: 

appellant on merits after following principles of natural justice. The appellanti. 

also directed to submit their submissions raised in the present grounds of 

Page 6 of 7 



F. No. V2/305/RAJ/2010 

appeal before the adjudicating authority, so as to enable adjudicating authority 

to decide all aspects involved in the matter on merits. 

17. The appeal is accordingly disposed off in above terms. 

Post AD  
F. No. V2/305/RAJ/2010 

7K. j.I': 

(Sunil Kumar Singh) 
Commissioner (Appeals)! 

Commissioner, 
CGST & Central Excise, 

Gandhinagar 

Date: 17.05.2018 

To, 
M/s. Friends Mercantile Private Ltd., 
Maitri Bhavan, Plot No. 18, 
Sector-8, Gandhidham-370201 

Copy to: 
(1) The Chief Commissioner, CGST & Central Excise, Ahmedabad. 
(2) The Commissioner (Appeals), CGST & Central Excise, Rajkot. 
(3) The Commissioner, CGST & Central Excise, Kutch (Gandhidham) 

Commissionerate, Gandhidham. 
(4) The Assistant Commissioner, CGST & Central Excise, Division -

Kutch (Gañdhidham) Commissionerate, Gandhidham. 
(5) The Assistant Commissioner (Systems), CGST & Central Excise, Rajkot. 
(6) The Superintendent, CGST & Central Excise, Range- , Division - 

Kutch (Gandhidham) Commissionerate, Gandhidham. 
(7),, PA to Commissioner of CGST & Central Excise, Gandhinagar. 

) Guard file. 
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