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In pursuance to Board’s Notification No. 26/2017-C.Ex.{(NT) dated 17.10.2017 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Sunil Kumar Singh,
Commissioner, CGST & CX, Gandhinagar has been appointed as Appellate Authority for the

purpose of passing orders in respect of appeals filed under Section 35 of Central Excise Act,
1944 and Section 85 of the Finance Act, 1994.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

AdYaSar 6 IfAdrer. @l A U 9dT /Name & Address of the Appellants & Respondent :-
M/s. Gimpex Ltd., 107, Lotus Colony, Opp G.K. General Hospital, Bhuj, Kutch-370001,
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.
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To the West ional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,
2gd F‘l%or,e Blgael%mali Bhawan, Asarwa Ahmedabad-380016 in ggse of appeals other than as
mentioned in para- 1{a) above




(i) 3l TR & WART Ul WEdd ¥l & TAU Fedi 3cuie e (e fazmaed, 2001,
& Rt 6 & 3ideta PiRE fPU 9 YU BEA-3 @ IR wioRt &3 fRaT SR aiRU | s @
FH U & U 9fd & WY, STl 3CUG Qo H AT SAG B AT IR AT a0 SHEAT, FAC 5
T AT 3TY &H, 5 oW FUT JT 50 A TAU g YAr 50 @@ U W S § ar A
1,000/~ &9, 5,000/~ TR 31r@T 10,000/~ T & FEiRd ST e A ufy dowar U HeuiRa
e FHT IETART, FIOT AT FARAASIOT &7 M@l & TEF Toltel & -9 & frdr ofr
ﬁﬁﬁmﬁ??ﬁﬁaﬁmmméﬁgwcq\dmmdwm%vIﬂaﬁﬁwmw,
do & 39 @ F g ofgv SE G 39l Sarrieeer i oorar fRg & | ®ee e
(¥ 387) & forw 3ndet-ux & | 500/- T9C & A ek SAT e grem |/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied
against one which at least should be accompanied by a fee of Rs. 1,000/~ Rs.5000/-,
Rs.10,000/- where amount of duty demand/in erest/fpenalty/refund is upt,o 5 Lac., 5 Lac to

50 Lac and above 50 Lac respectively in _the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of any
nominated public sector bank of the %lace where the bench of the Tribunal is situated.

Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9( 1? of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accom}famed_ tc)iy a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
%ispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
rores,
_Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
1i1) amount payable under Rule 6 of the Cenvat Credit Rules

§ - provided further that the provisions of this Section shall not apply to the stay
"/ application and appeals pending before any appellate authority prior to the commencement of
the Finance (No.2) Act, 2014.
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A revision aBpl.icatio.n. lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Departmenf of Revenue, 4th Floor, Jeevan Dee

Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 ig
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or

to another factory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

GARTT 3c1E & U ok & P & AT o AT FEAic 58 3T vd suw RAfdeT
JEuEl & ded A B oS § 3N T ander o anged (3rfe) & coRr fied sREA @ 2),
1998 #r arT 109 F garT fAga & 715 arliw 3ryar FAfa™ ug a1 a1 & aia e v &

Credit of any duty allowed to be utilized towards paI)lfment of excise duéy on final products
under the provisions of this Act or the Rules made there under such order is I?assed by the

[(Eotmrlngissémner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accornéoan_led by a co?y of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied “by a fee of Rs. 200/- where the amount
involved in Rupees One Lac or less and Rs. 1000/* where the amount involved is more than
Rupees One Lac.
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covers various numbers of order- in Original, fee for each O.1.O. should be paid in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, 1s filled to avoid scriptoria work if
excising Rs. 1 lakh fee of Rs. 100/- for each.
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One copy of application or 0.1.O. as the case may be, and the order of the adjudicatin
authorigy shall pear a court fee stamp of Rs. 6.50 ag prescribed under Schedule-I in terms o
the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules,
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For the elaborate, detailed and latest provisions_relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in
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:: ORDER-IN-APPEAL ::

Being aggrieved with the Order-in-Original No: 47/ ST/
Refund/2010 dated 03/04-05-2010 (hereinafter referred to as
“impugned order”), passed by the Assistant Commissioner, Service
Tax Division, Rajkot (hereinafter referred to as “Adjudicating
Authority”), M/s. Gimpex Limited, 107, Lotus Colony, Opp.
G.K.General Hospital, Bhuj, Kutch 370 001 (hereinafter referred
to “the appellant”), have filed present appeal.

2. Briefly stated, the appellant filed a Refund claim on 26-
05-2009 for Rs.44,925/- for the service tax paid on services utilized
during the course of export done by them during the period

January, 2009 to March, 2009 under Notification No. 41/2007-ST
dated 06.10. 2007.

3. A show cause notice was issued to the claimant vide
F.No. V/18-21/ST/Ref/2009-10 dt. 22.02.2010 as to why the claim
should not be rejected under Notification No. 41/2007-ST dt.
06.10.2007, as amended since they have not fulfilled the conditions

of the notification.

4. The Assistant Commissioner, Service Tax Division, Rajkot vide
OIO No. 47/ST/Ref/2010 dated 03/04-05-2010 rejected the refund
claim. While rejecting the said refund claim, Adjudicating Authority
has observed that the claimant has not submitted the written
submission nor sought any personal hearing; that the claimant
sought refund of service tax on port services; that the claimant
sought refund on handling charges on the basis of invoices issued
by M/s Aditya Marine Limited; that the claimant sought refund on
IC frt on the basis of invoices issued by M/s PIL Mumbai Pvt. Ltd.;
that the claimant sought refund on Bill of Lading Charges & THC
on the basis of invoices issued by M/s Goodrich Maritime Pvt. Ltd.,
M/s Bayland Shipping Agency Pvt. Ltd., M/s Parekh Marine
Agencies Pvt. Ltd. and M/s United Liner Agencies of India PIL
Mumbai Pvt. Ltd.; that the claimant sought refund on Business
Support Services on the basis of invoices issued by M/S‘MSC

Agency (India) Pvt. Limited; that these services were not specified

as eligible services under Notification No. 41/2007-ST dated 06.10.
2007.
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5. Being aggrieved with the impugned order, the appellant
have filed present appeal on the grounds that the Adjudicating
Authority had absolutely erred in rejecting the said refund claim as
the Adjudicating Authority has not taken into consideration the
clarifications issued by CBEC vide circular No. 120/01/2010-ST
dated 19.01.2010; that the procedural defect if any is liable to be
condoned; that the refund can’t be rejected on the ground that the
services mentioned in the invoices are not specified services; that
their Advocate had filed reply dated 08.04.2010 to the captioned
Show Cause Notice on 16.04.2010 even then the Adjudicating
Authority has mentioned in the impugned order that “the claimant
has not submitted the written submission nor sought any personal

hearing” and thereby Principles of Natural Justice are violated.

6. The said appeal was transferred to call book in the
month of July, 2010 on the basis of the Tax Appeal No. 353 of 2010
filed by the Department in the Hon’ble High Court of Gujarat
against the order of Tribunal, as reported at 2010(17)S.T.R. 134 (Tri.
Ahmedabad) in the case of Cadila Health Care Ltd. v/s
Commissioner of Central Excise, Ahmedabad. Subsequently, the

said appeal was retrieved from call book on 28.09.2017.

7. Accordingly, a personal hearing in the matter was fixed
on 31.01.2018; 22.02.2018; 16.03.2018 and 05.04.2018. But
neither the appellant nor any of their representatives appeared for
PH nor had they made any correspondence in this regard. Further
from the documents available on record, I find that prior to
appointment of the undersigned as appellate authority, PH of the
appeal was fixed on 09.10.2017 which was also neither attended by

the appellant nor any of their representatives.

8. I have carefully gone through the appeal memorandum.
[ find that since the appeal is against rejection of refund claim,
therefore there is no need for compliance to requirement of Section
35F(i) of Central Excise Act, 1944. I also find that vide letter dated
09.06.2010 Adjudicating Authority was asked to submit parawise
comments on the points raised by the appellants, but till date the

same has not been received.

CNEURRA, -
VR /){_
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9. I find that limited issue oint required to be decided in
this case is whether the impugned order rejecting the refund claim

is just and proper or otherwise.

10.1 I find that appellant in their Appeal Memorandum have
raised argument for violation of the principle of natural justice.
From the impugned OIO, I find that the prior to rejection of the
refund claim, the reply filed by the Advocate of the claimant and
the clarifications issued by CBEC vide circular No. 120/01/2010-ST
dated 19.01.2010, was not taken into consideration. Adjudicating
Authority has opined & rejected the refund claim stating that the
services for which the refund is claimed by the claimant are not
specified as eligible services under Noti. No. 41/2007-ST déted
06.10.2007. However, he has not elaborated as to which services are
spectfied as eligible services under Noti. No. 41/2007-ST dated
06.10.2007 and also not justified how the services for which the
refund is claimed by the claimant are not specified as eligible
services under Noti. No. 41/ 2007-ST dated 06.10.2007. The same
needed to be verified from the documents produced/submissions
made by the claimant and the decision taken needed to be justified
with proper reasons/ discussions. Thus, I find that the impugned
OIO is cryptic and non speaking and is also passed in violation of
the principle of natural justice. In large number of decisions,
various higher appellate authorities have held that grant of refund is
a quasi-judicial proceedings and application for refund filed by any
person cannot be rejected withq_ut issue of a show cause notice to

explain, to the said person.

10.2 The rules of natural justice do not supplant the law of the
land but only supplement it. It is now firmly established that in the
absence of express provisions in any statute dispensing with the
observance of the natural justice, such principles will have to be
observed "in all judicial, quasi-judicial and administrative
proceedings which involve civil consequences to the parties. Natural
justice recognizes three principles:

(i Nemo debet essc judex in propria causa — which means that
nobody shall be a judge in his own or in a cause in which he
is interested; '

(i)  Audi alterem partem — which means to hear the other side;

(ii1) Speaking orders or reasoned decisions.
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10.3 Section 33A of the Central Excise Act, 1944 provides
opportunity of being heard to a party by the adjudicating authority
from time to time with grant of adjournment to the party not more
than three times. Further, CBEC wvide its Circular No. 1053/ 2/
2017-CX dated 10.03.2017, has further on the question of personal

hearing has clarified as follows:

14.3 Personal Hearing: After having given a fair opportunity
to the noticee for replying to the show cause notice, the
adjudicating authority may proceed to fix a date and time for
personal hearing in the case and request the assessee to
appear before him for a personal hearing by himself or through
an authorized representative. At least three opportunities of
personal hearing should be given with sufficient interval of time
so_that the noticee may avail opportunity of being heard.
Separate communications should be made to the noticee for
each opportunity of personal hearing. In fact separate letter for
each hearing / extension should be issued at sufficient interval.
The adjudicating authority may, if sufficient cause is shown, at
any state of proceeding adjourn the hearing for reasons to be
recorded in writing. However, no such adjournment shall be
granted more than three times to a notice (emphasis supplied).

11. Therefore, to meet the ends of justice, I set-aside the
impugned order of the Adjudicating Authority on the grounds that
it has been passed without observing the principles of natural
justice and is non —-speaking, in light of the decision in the case of
Singh Alloys (P) Ltd. - 2012 (284) ELT 97 (Tri. Delhi), and
remand the matter back to Adjudicating Authority, with a direction
to decide the matter afresh on merits by following principles of
natural justice and also justify/ issue a speaking order with respect
to the said refund claim in terms of Notification No. 41/2007-ST
dated 06.10.2007. Adjudicating Authority must mention in the

order details of hearing given with a reasonable time.

12.  In holding this, I also rely upon the case law of Honda Seil
Power Products Ltd.- 2013 (287) ELT 353 (Tri. Del.) wherein a
similar view has been taken as regard inherent power of the
appellate authority to remit back the matters under the provisions
of Section 35A(3) of the Central Excise Act, 1944. Further, Hon’ble
Gujarat High Court, in Tax Appeal No. 276 of 2014, in the case of
Associated Hotels Ltd. has held that even after amendment in
Section 35A ibid after 10-05-2011, Commissioner of Central Excise

would retain the powers of remand.
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13. Accordingly, without expressing any opinion on admissibility of

the refund or otherwise, the appeal of the Appellant is disposed by

way of remand with a direction to the Adjudicating Authority to

decide the refund claim of the Appellant on merits after following

principles of natural justice. .The appellant is also directed to

submit their submissions raised in the present grounds of appeal

before the adjudicating authority, so as to enable adjudicating

authority to decide all aspects involved in the matter on merits

14. The appeal is accordingly disposed off in above terms.

F. No. V.2/334/RAJ/2010 L P
Place: Ahmedabad. (SUNIL KUMAR SINGH)

COMMISSIONER (APPEALS)/
COMMISSIONER, CGST & CEX,
GANDHINAGAR

Dated: 17.05.2018

By Speed Post

To,

M/s. Gimpex Limited,

107, Lotus Colony, Opp. G.K.General Hosp1ta1
Bhuj, Kutch 370 001.

Copy to:

1) The Chief Commissioner, Central GST & Central Excise,
Ahmedabad Zone, Ahmedabad.

2) The Commissioner (Appeals), Central GST & Central Excise,
Rajkot.

3) The Commissioner, Central GST & Central Excise, Kutch
(Gandhidham).

4) The Assistant Commissioner, Central GST & Central Excise,
Division-

5) The Assistant Commlss1oner (Systems), Central GST &
Central Excise, Rajkot v

6) The Superintendent, Central GST & Central Excise, AR-

7) PA to Commissioner of Central GST & Central Excise,

Gandhinagar.
Guard File.




