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Passed by Shri Sunil Kumar Singh, Commissioner, CGST & CX, Gandhinagar

T AT R€R0%0-H 3. (TAA) BT 106502050 & Wy ug a1 Iipw meer 4.
°3/0L-TH.EL. TG 16,380tk & RVT &, A Gollr PR 7, T, FT aFq 9 Jaa,
TERTIR Y foed sl 1oy &1 arics, FET 3e9e o HTAA capy H 4R 39 F R

gol Y a1g el & Weedl H Y WRT A F Red § I W & w9 F Prgaa Bra
I 7.

In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Sunil Kumar Singh,
Commissioner, CGST & CX, Gandhinagar has been appointed as Appellate Authority for the
purpose of passing orders in respect of appeals filed under Section 35 of Central Excise Act,
1944 and Section 85 of the Finance Act, 1994,

3T 3N/ TYFT YFA/ 3URGHA/ T 3G, ol d 3c91e eh/ TR, ISTRIT | SHTR
| aeRTE| gERt IRf@a S He e A gior: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

ARAT & ITAAET & A U9 9aF /Name & Address of the Appellants & Respondent :-

Oswal Salt & Chemical Industries, plot No. 160, Maitri Bhavan, Plot No 18, Sector-8,
Gandhidham,

3 IR § IRT Al Aad Heafar@d % A 3ITYFT IIHRT / TSR0 & HHeT
AT e F Gl o/

An%/ person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.

WA eh FA 3G Yo U YAy ST sarareter & i sl i 3owe e
FRRTA 1944 T arr 35B F g vd  faca wRAIHE, 1994 dr umr 86 & IaAd
Tafaf@a SeE i S @y § 1/ _

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

qaffaoT Fediel ¥ wrafeud @ A WA Uk, degd Ieui Yeh U Jary el
AT H1 AV N3, e sollep o 2, 3R &. A, 15 Goal, P Hr ey gy |/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

soRiFd IR 1(a) ¥ SAT AT IAGT F e v o e W e, SAT e UqoH 0
Qare ey ~gietor ([@eee) @ aRgsr e difder, |, gfadid oo, sgaArelr g 3rgrar
3EHETEIG- 3¢ootE HI FI ST @Ry |/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

ond Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1(a) above




(i) Wmﬁww%wamwaﬂﬁ$ﬁvmmam(m)ﬁwmﬁ,zm,
% PR 6 & el WURa B R YuT BA-3 @ 9K ufodl 3 gof RRaT ST @mRT | g @
w@rquﬁr%m,aﬁmaﬁaﬁrm,maﬁrmaﬁtmmw,ms
G AT 3T FA, 5 oG FIC AT 50 o€ FIC I 37Ul 50 oM@ ¥q0  { ¥ g ol s
1,000/~ T4, 5,000/- FI¥ 3725@T 10,000/~ TG & TuIRA STAT ooh H Ui Folval Y| fAeiRa
e T IFIE, Wafad Il sARnRERer f amr & wgrde Wower & Ao & fol ol
i & % 8% gan ol Y@iRed §% gvT qERr RRar otew aiRe | SR g & s,
dor & 39 em@r #F gl fr Sl GEfT el saranfieor fr emwr ffud § | e 3ncer
(¥ 31ET) & AT 3MdT-I9 F @ 500/- FUC & ARG Yo ST HET ghem 1/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,

. Rs.10,000/- where amount of dutty demand/interest/ tpenalty/ refund 1s upto S Lac., 5 Lac to
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of an
nominated public sector bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

= & HHET , T&cd AETA, 1994 I 4T 86(1) & AT HATRL

B Grawareh, 1994, & fram 9(1) & dgd WURa 99 S.T.-5 F TR iRt & §T o W vd 3T
oy o sy & faeg e & oy g, Iuhr of Wy & o B (3 @ Uyl yaniey
g aifRe) AR A T FH § & U 9l & T, g qare T AT LSS T AL 3T Aemar
AT ST, TUT 5 ARG AT IHY HA, 5 @ TIC A 50 O YU dF FYAT 50 oW TIC G
38R & ar shaer: 1,000/~ &9, 5,000/~ ¥9F 3¥ar 10,000/~ ¥ & fAefiRey ST ok 6 S
Hervar &y AUIRT oo &7 P, Tefia el ~IrRfQHor fI AMET & TgIh Ul I
AT @ Rl o Orafders & % ¥ garT oy Wifhd % g%e g@rr A Ser @Ry | et
STFC BT HITCATA, Seh T 3T AT H oIl AMQGT TgT FTHd AT ~ATATTAHIOT &hT en@r &g § |
T I (¥ HIR) & 0 IS99 & WY 500/~ TIC B HAR Yo AT AT G 1/

The appeal under sub section_{1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1}{ of the

Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed a%amst
(one of which shall be certified copy) and should be accompanied tgz a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than ﬁft%r Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.

0 faca g, 1994 & urT 86 1 IT-URBH (2) UG (24) & sicHa gar A IR N, FAER
fAwarely, 1994, & =95 9(2) vd 9(2A) ¥ dga RuiRA wuy S.T.-7 F §r o1 wHel vg 39% @Yy
IF, Fegld 3TNG Yoh AT IGFA (3hel), FNT 3cUe Yok EART UIRA IS FH s
Uera Y (377 § U uid JAOg g 91fgv) 3R IYFT @ HeNe HIYFd el 3UrGEd,
FAIT 3TE e VAT, I AT SATAAFIOT Bl HIGeA G Hlel T AT Gt arel 3eer &
Uil o AT F Golesd H& g |/ o

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise {Appeals) (one of which shall be a certified copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

W) g e, Fdrr 3c0E ok T darR Il SRR (YRT) & 9 el & AT Sed
3 ok AT 1944 & awr 35u% & Iaeid, ST A ey s, 1994 & ur 83 &
e Haret @ o aep & 9 ¥, 39 ey & ufa ey wifteRer 7 anfier S @y 3cure
EH/AET HT AP & 10 G (10%), 59 #ior vd AN Fafed §, a1 3N, 59 Fad Feien
afea §, & oo fhar sme, gord & 39 arT & 3T o9 5 9= arel 3nfaa & ufer g
FIT FIT F 34T o &l

FEEE ICUIE eh T W & Jedd <A U v gewm A e anfae §
(i) ar 11 3 & T WA
(i) TAdT FAT Fr o 1S AT TRy
(i) T AT SEeEdY ¥ REE 6 ¥ T & W
- werdt AE % 38 uwr & wawe facdha (H. 2) 3 2014 F 3Ry & 99 Rl el
MR & FAeT ARl Tae 3RW ud e A o) e g/

For an apﬁeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10

Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
1i1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay

application and appeals pending before any appellate authority prior to the commencement of
the Finance (No.2} Act, 2014.
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HITT GIHR S ToLET0T 3Tdae :

Revision %plication to Government of India:

$H ey A geAeIoT aieer eiaigd Aeer A, S 3cae Yok JMAfETE, 1994 T oany
35EE & W Wd ¥ e 3e% 69, HRA TR, RSl 3dest S8, Ried #mor, Tored
fasrmr, Tkl A5, Shaer &9 919+, Tae 79, =5 Reel-110001, & fFar ser aifge /

A revision aBplicatiqn_ lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Departmenf of Revenue, 4th Floor, Jeevan Dee

Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 ig
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

Ife et o el oehaitet & #Hel A, STET shdre TRl e @ e REi @ #3R TE I
& g ar Bhedt Fed FREE A1 A R U 91BN ag @ gy 91ER A8 UROTEA & aRe, a1 fnd
Fﬁgmmﬁmiwasﬁm,%ﬁmﬁmﬁwﬁmqgﬁmasw
7 HTHS HI/

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or

to another factory or from one warehouse to another during the course of processing of the
goods in a warehduse or in storage whether in a factory or in a warehouse

R F X Rl Teg A & W dla e W@ oA & fafeEor A ved sed me Wl oS
Heard 371G Yok H P (RAe) & AP A, St Ra & are el g a1 &1 1 g & =l )
/

In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

I 3cuTe ek T ST [T Rar 9IRa & e, STl AT 8Tl &t ATl fordra fomar amr 81 /

In case of goods exported outside India export to Nepal or Ehutan, without payment of duty.

gAY 3culg & 3cUieeT e F AT & fv S 338 FAie sw aRmEe vd sud e
wauE % ded A B o § A T ander o smgEda (e & ganT e sRBEE (@ 2),
1998 &I &I 109 & carT fad & 715 aiirm sruar AR W a1 g F gfa v aw g/

Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under such order is passed bd(‘ the

[(iogngrbissgoner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .

IONFA 3MdesT Y @ Uil YuT WEAT EA-8 H, S 1 e 3culee e (i) fmsrae,
2001, & =@H 9 & ada AT ¥, 30 3y & @Uvor & 3 #iE & aed # SEl TR |
FYNFA 3T & WY HA oxr @ 3fer e it & I deleet H e amfgwl |y & Fedrr
I Yoo JHMAIATH, 1944 H ury 35-EE & dgd Ui e & 3@rel & wwa & dv W
TR-6 @i Ui el I STl =gyl /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communijcated and shall be accompanied by two_copies each
of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

YA0ETOT Ji1des & wry Fefaigd Feia e f el dr SE aRy | .
Gl Heleol T Uh AT T AT JEY HA & A FIX 200/~ H AW BRI ST A ARy Foret
A Th ol F9T § SIET g1 dl F99 1000 -/ & 737l fohar S |

The revision application shall be accompanied by a fee of Rs. 200/- where the amount
glvolved dn Rﬂlpees One Lac or less and Rs. 1000/~ where the amount involved is more than
upees One Lac.

I 0 Y F FS AT JEAW F FALY § A gAF ol AW F AU Yo & A, ST
T ¥ fRar o TR 39 92T F Y gv o #Y e Ul S @ g9 & o Iy sehehy
Wﬁwmmmmﬁwmmm%I/Incase,iftheorder

covers various numbers of order- in Original, fee for each 0.1.O. should_be paid in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lakh fee of Rs. 100/- for each.

TS sarred e AA™E, 1975, & -1 § 3TaR T RN 0d T HRA H;

i W Ui 6.50 S0 &7 FArTeE ek R WA gl ATl / o

One chy of a%plication or 0.1.O. a§ the case may be, and the order of the adjudicatin
Y

authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-l ih terms o
the Court Fee Act, 1975, as amended.

WAL e, FeAE 3G YeF T JaAHT IS wrrfRreor (e fafd) el 1982 # afid
U 3d HalHd e B GEATT S arey et 3R o e i R s v/
Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules,

g ST W @ e i@ w9 HeRd s, REgd AR adead saue & o,
drerelf i d9|ET www.cbec.gov.in 4T Hehd 8 |/

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbhec.gov.in




Appeal No: 541/RAJ/2010
F.No: V2/ 541/RAJ/2010

:: ORDER-IN-APPEAL ::

Being aggrieved with the Refund Order No. 44/ ST/ Refund/
2010 dated 29.04.2010 (hereinafter referred to as the “impugned order”)
passed by the then Assistant Commissioner, Service Tax Division, Rajkot
(hereinafter referred to as “the - Adjudicating Authority”) M/s. Oswal
Salt & Chemical Industries, Maitri Bhavan, Plot No: 18, Sector 8,
Gandhidham 370 201 (Kutch) (hereinafter referred to as “the
appellants”) have filed the present appeal.

2.1 Briefly stated the appellants filed an application on 30.06.2009
seeking refund of Rs. 57,931/- being the Service Tax paid on the services
used for the export during the quarter Qct, 2008 to December, 2008,
under Notification No: 41/2007-Service Tax dated 06.10.2007, as amended,
with the Adjudicating Authority. The Adjudicating Authority issued Show
Cause Notice No. V/18-44/ ST/Ref/ 09-10 dated 22.02.2010 wherein it was
proposed to reject the claim of refund on the grounds that they have not

fulfilled the conditions prescribed under Notification No: 41/2007-Service
Tax dated 06.10. 2007, as amended.

2.2 The Adjudicating Authority vide OIO No. 44/ST/ Ref/ 2010
dated 29-04-2010 rejected the refund claim. While rejecting the said refund
claim, Adjudicating Authority haé observed that appellants neither filed
reply to Show Cause Notice nor nor sought personal hearing; that the
claimant sought refund on handling & clearing charges on the basis of
invoices issued by M/s Arvind V Joshi & Co. ; that the claimant sought
refund on warf cleaning service on the basis of invoice issued by M/s AVB
Contractor; that the claimant sought refund of Service Tax on the basis of
invoices issued by M/s SGS India Pvt. Ltd., M/s Geochem Laboratories Pvt.
Ltd. and M/s CU Inspection India Pvt. Ltd. wherein the services rendered
were shown as weight & quality survey; that these services were not
specified as eligible services under Notification No. 41/2007-ST dated 06.10.
2007; that the claimant sought refund of Service Tax on the basis of
invoices issued by M/s Pest Control M. Walshe, Kandla but the claimant
had not submitted any agreement entered into with the overseas agent for
the rendering of the services; that apart from the above, the claimant has
not provided declaration for non availment of Cenvat Credit of Service Tax
as per provisions of para 1(d) of the Notification No. 41/2007-ST dated
06.10.2007; that the claimant has not provided declaration regarding non
availment of drawback of Service Tax paid on the specified services under

the Customs, Excise and Service Tax Drawback Rules.

TN
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Appeal No: 541/RAJ/2010
F.No: V2/ 541/RAJ/2010

3. Being aggrieved with the impugned order, the appellants have
filed the present appeal No. 541 /RAJ/2010 on the grounds that ...

(i) the services provided by M/s Arvind V Joshi & Co. are eligible service
as specified in the Notification No. 41/2007-ST dated 06.10.2007;

(ii) they have availed cleaning of wharf at port services of M/s AVB
Contractor; that the services rendered by the Service Provider should not be
judged on the basis of Registration certificate under which the Service
Provider have registered themselves but it should be determined on type of
service rendered; that such services shall either fall under the Cargo
Handling Services or under Port Services; that both these services are
categorized as an eligible service under Notification No. 41/ 2007—ST\ dated
06.10.2007;

(iii) that they have enclosed copy of Letter of Credit alongwith refund
application which stipulates terms & conditions between Importer &
Exporter of goods; that as per terms and conditions of Letter of Credit, the
appellant has to carry out fumigation and disinfection of the goods from
such agency as specified in the Letter of Credit which the appellant has
carried out; that the format of Invoice M/s SGS India Pvt. Ltd., M/s
Geochem Laboratories Pvt. Ltd. and M/s CU Inspection India Pvt. Ltd. are
prefixed which contains all the details as mentioned in their invoice;
however, the said agency has provided the services of sampling, analysis
and inspection of the goods to the éppellant and claim of refund is made by
the appellant only on that basis; that the services which are rendered by
M/s SGS India Pvt. Ltd., M/s Geochem Laboratories Pvt. Ltd. and M/s CU
Inspection India Pvt. Ltd. for testing, inspection , analysis, etc. of the goods

are an eligible service under Notification No. 41/2007-ST dated 06.10.2007;

(iv) That the appellant has not filed declaration regarding non availment
of Cenvat Credit of Service Tax and duty drawback in absence of any such

stipulation in the Notification No. 41/2007-ST dated 06. 10.2007;

(v) In view of the above they have prayed that the order passed by the
learned Adjudicating Authority should be quashed and annulled.

4 The said appeal was transferred to call book in the month of August,
2010 on the basis of the Tax Appeal No. 353 of 2010 filed by the
Department in the Hon’ble High Court of Gujarat against the order of
Tribunal, as reported at 2010(17)S.T.R. 134 (Tri. Ahmedabad) in the case of
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Appeal No: 541/RAJ/2010
F.No: V2/ 541/RAJ/2010

Cadila Health Care Ltd. v/s Commissioner of Central Excise, Ahmedabad.
Subsequently, the said appeal was retrieved from call book on 28.09.2017

5. Personal hearing in the matter was scheduled on 31.01.2018 which
was postponed to 28.02.2018 & 20.03.2018 at the behest of the applicant.
The PH was held on 10.04.2018 which was attended by Shri Manish Vora,
Chartered Accountant and put forth a written submission; that he

reiterated the points mentioned in his submission.

6.1 The appellant vide their letter dated 10.04.2018 has filed submissions

wherein they have interalia submitted that...

(i) The first ground on which refund claim is denied is that the service of
loading and unloading i.e. handling of cargo provided within the port
area by M/s. Arvind V. Joshi & Co., a stevedoring agent, is not an
eligible service under the felevant notification. In this regard the
Appellant submit that, on going through the copy of invoices
submitted by Service Provider, one will find that they have charged
their service charges towards handling of goods within the Port area
including wharfage charges paid to Kandla Port Trust; that according
to section 65(82) of Finance Act, the services provided by Arvind V.
Joshi & Co. squarely falls under the parameters of Port Service and
notified as an eligible service under Sr. No. 2 of the relevant
notification. Without prejudice to the above, the appellant submit
that the invoices issued by M/s. Arvind V. Joshi & Co. contains
various details viz. name of the vessel, type of commodity exported,
quantity exported, etc. which will co-relate with the copy of Shipping
Bill and other documents submitted by the appellant with their
refund application dated 29.06.2009 and ultimately proves that the
service of Arvind V. Joshi & Co. were utilized by the appellant for
goods exported by them on which refund claim is being made; that
the appellant has enclosed a Certificate issued by Kandla Port Trust
authorizing M/s. Arvind V. Joshi & Co., to carry out ope.ration of
loading & un-loading of cargo within the port area i.e. stevedore
agent; that they have also invited the attention of Circular No.
112/9/2008-ST dated 12.03.2009 issued by Central Board of Excise
& Custom to bring home the point that nature of service should be

judged on the basis of type of service rendered by the service provider

(ii) As .regards the second ground on which refund claim came to be
denied is that M/s. A.V.B Contractor, Gandhidham is a Man Power
Supply and Recruitment Agency and provided the service of supply of

- o
Covifte
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F.No: V2/ 541/RAJ/2010

manpower which is not an eligible service under the relevant
notification, the Appellant submitted that the above agency had
carried out the operation of cleaning of wharf at Port in relation to
goods exported by the appellant for which they have charged their
service charges on the basis of quantity of goods handled by them and
not on the basis of No. of manpower/labours supplied; that the
service which is rendered by M/s. AVB Contractor squarely falls
under the parameter of “Port Services” as the same was rendered
within the Port area and not under the head “Man Power Supply &
Recruitment Agency”; that Port Service is specified as an eligible
service under Sr. No. 2 of the relevant notification; that they have
invited the attention towards Circular No. 112/9/2008-ST dated
12.03.2009 issued by Central Board of Excise'& Custom vide which
various clarifications has been issued by the Board in respect of filing
of claim for refund of service tax paid under relevant Notification; that
they have reproduced Para No.VII of the said circular which is

applicable to the case under consideration;

(iii) The third ground on which refund claim came to be denied is that

the service for which refund is being claimed is not an eligible service
as per the relevant notification and the appellant failed to submit
written agreement or Rules & Regulation requiring testing & analysis
of goods; that they have invited the attention towards Sr. No. 3 of the
relevant notification notifying the type of service for which refund is
being claimed under the relevant notification; that as far as
submission of copy of agreement are concern, the appellant submit
that vide their refund application dated 29.06.2009 they have
furnished copies of Letter of Credit (hereinafter referred to as L/C)
and in some cases copy of contract which they have received from
their buyers; that the L/C is governed by UCP 600 and issued by
Bankers of the buyers containing various terms and conditions based
on which buyer wants to purchase the goods from the sellers; that the
L/C is a written agreement between buyers and sellers stipulating the
terms and conditions based on which buyers wants to purchase
goods from the seller; that the appellant have also prepared a
summarized statement in tabular form showing Name of the
Inspection Agency, Invoice No. & Date, Description of the service
received from them (i.e Testing/analysis etc.), whether requirement of
such services were stipulated by the relevant L/C and/or contract or
not and reference to relevant page No. of L/C and/or Contract and
other documents pertaining to invoice issued by Inspection Agency to

negate the contention raised by the Learned Adjudicating Officer that
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the apﬁellant has not submitted written agreement with regards to

testing and inspection service received by them.

(iv) The last ground on which refund claim is denied is that the
appellant has not submitted any declaration with regards to non-
availment of CENVAT credit and non-availment of Drawback of
service tax paid on the specified service under the Custom, Excise &
Service Tax Drawback Rules. In this regard the appellant submit that
neither they have availed CENVAT credit of service tax nor claimed
Drawback of service tax in respect of goods exported by them. They
have enclosed an undertaking to the above effect which was not
furnished before the Learned Adjudicating Officer.

On the basis of submission made herein above which is duly supported by
the documentary evidence available on record, the appellant prayed that
Order in Origin passed by Learned Adjudicating Officer may kindly be
quash, set-a-side and the appeal of the appellant may kindly be allowed or

in alternate may be restored to verify the documents submitted herewith.

6.2 The appellant vide their letter dated 01/04.05.2018 has filed

additional submissions wherein they have interalia submitted that...

Port Service :-The appellant has reiterated that any service provided within
the Port area irrespective of type/nature of service provided, would squarely
falls under the head “Port Services” and eligible for refund under Sr.'No. 2 of
the Notification No. 41/2007-ST dated 06.10.2007. In support of their

contention, they have relied upon various judicial pronouncements.

Technical Testing & Analysis Service :- As far as granting of refund on
Technical Testing & Analysis Service are concern, they have submitted that
activity of Supervision, Weighment, Sampling, Stuffing, Analysis &
Inspection are part and parcel of Technical Testing & Analysis Services
carried out by Testing Agency and notified as an eligible service for claiming
of refund under the relevant notification. Further the submission of
Purchase Order and Testing Certificate, confirming the necessary testing &
analysis carried out by the exporter alongwith the refund claim would
deemed as compliance of the conditions as noted. In support of their

contention, they have relied upon various judicial pronouncements.

To & Fro Transportation i.e. Goods Transport Agency Service :- The

appellant has submitted that they withdraw their earlier statement to
restrict refund claim under GTA Service to 50% and now they have
requested allow 100% of the refund amount. They have relied upon
following judicial precedent in their support.

. g\;\aq},//
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Goods Transport Agency :- We would also like to place on record that

where there is export of cargo in bulk (i.e. more than 6000 Mts of cargo) and
covered by one or more shipping bill, the same could not be transported by
a single lorry and required to be aggregated at Port premises before shipping
document could be prepared. In such circumstances compliance of
conditions as prescribed in the relevant notification under the heading
“Goods Transport Agency Service” should be ascertain broadly by co-relating
evidence of transport and service tax paid on such transportation charges
and quantity exported. In such situation it is not possible to mention in
each and every lorry receipt detaﬂé as prescribed under the head “Goods
Transport Agency” in the relevant notification. In this regard we rely upon

many judicial pronouncements on the relevant issue.

. Procedural Violation :- The appellant has referred decision rendered by
CESTAT, Principal Bench, New Delhi  in the case of Jain Grani Marmo (P)
Ltd. Vs. Commissioner of Central Excise, Jaipur, 2016 (45) S.T.R. 430 (Tri.

Del.) wherein it is held that “if some of the conditions of the notification have
not been complied with, such lapse should be considered as procedural
lapse, for which the substantive right of the appellant to claim the benefit of

refund as an exporter should not be denied/disallowed”.

7. I have carefully gone through the appeal memorandum. I find that
since the appeal is against rejection of refund claim, there is no need for
compliance to requirement of Section 35F(i) of Central Excise Act, 1944. 1
also find that vide letter dated 05/09.08.2010 Adjudicating Authority was
asked to submit parawise comments on the points raised by the appellants,

but till date the same has not been received.

. 8. I find that the limited issue required to be decided in this case is
whether the impugned order rejecting the refund claim is just and proper or

otherwise.

9. I find that appellant was served with a show cause notice on
22.02.2010 as to why the refund claim of Rs. 57,931/- filed by them for the
quarter Oct,2008 to December,2008, should not be rejected under
notification No. 41/2007-ST dated 06.10.2007 as amended. The appellant

did not submit written reply in the matter.

10.1 I find that appellant in their Appeal Memorandum have not raised
the issue of violation of the principle of natural justice. From the impugned

OIO, I find that the prior to rejection of the refund claim, the Adjudicating

s .,\M-.{: -
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Authority has not heard the appellant in person. Adjudicating Authority
has opined & rejected the fefund claim stating that the services for which
the refund is claimed by the claimant are not specified as eligible services
under Noti. No. 41/2007-ST dated 06.10.2007. Another ground for rejection
of the refund by the Adjudicating Authority is that the appellant has not
submitted written agreement or Rules & Regulation requiring testing &
analysis of goods and have also failed to submit any declaration with
regards to non-availment of CENVAT credit and non-availment of Drawback
of service tax paid on the specified service under the Custom, Excise &
Service Tax Drawback Rules. As regards the observation of the Adjudicating
Authority that the appellant had not provided copy of the contracts, I find
from the written submission of the appellant that they have claimed to have
submitted copy Letter of Credit containing the terms and conditions and
the said documents submitted by the appellant at the time of filing refund
claim have not been taken into consideration during adjudication of the
refund claim. Adjudicating Authority has not elaborated at depth as to
which services are specified as eligible services under Noti. No. 41/2007-ST
dated 06.10.2007 and also not justified how the services for which the
refund is claimed by the claimant are not specified as eligible services under
Noti. No. 41/ 2007-ST dated 06.10.2007. Further, the appellant have now
submitted the written submissions, as discussed at para 6.1 & 6.2 supra
alongwith the evidences/ documen;cs, which are now needed to be verified
and the decision regarding admissibility/non- admissibility of the refund
claim, after verification of the above submissions/documents is needed to
be taken with proper justification/reasons. Thus, I find that the impugned
OIO is cryptic and non speaking and is also passed in violation of the
principle of natural justice. In large number of decisions, various higher
appellate authorities have held that grant of refund is a quasi-judicial
proceedings and application for refund filed by any person cannot be

rejected without issue of a show cause notice to explain, to the said person.

10.2 The rules of natural justice do not supplant the law of the land but
only supplement it. It is now firmly established that in the absence of
express provisions in any statute dispensing with the observance of the
natural jus’.tice, such principles will have to be observed in all judicial,
quasi-judicial and administrative proceedings which involve civil

consequences to the parties. Natural justice recognizes three principles:

(i Nemo debet essc judex in propria causa — which means that nobody
shall be a judge in his own or in a cause in which he is interested;
(i) Audi alterem partem — which means to hear the other side;
(iii) Speaking orders or reasoned decisions.

((_.""‘N/‘A\.(\ -
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10.3 Section 33A of the Central Excise Act, 1944 provides
opportunity of being heard to a party by the adjudicating authority from
time to time with grant of adjournment to the party not more than three
times. Further, CBEC vide its Circular No. 1053/ 2/ 2017-CX dated
10.03.2017, has further on the question of personal hearing has clarified as

follows:

14.3 Personal Hearing: After having given a fair opportunity to the
noticee for replying to the show cause notice, the adjudicating authority
may proceed to fix a date and time for personal hearing in the case and
request the assessee to appear before him for a personal hearing by
himself or through an authorized representative. At least three
opportunities of personal hearing should be given with sufficient
interval of time so that the noticee may_avail opportunity of being
heard. Separate communications should be made to the noticee for
each opportunity of personal hearing. In fact separate letter for each
hearing / extension should be issued at sufficient interval. The
adjudicating authority may, if sufficient cause is shown, at any state of
proceeding adjourn the hearing for reasons to be recorded in writing.
However, no such adjournment shall be granted more than three times
to a notice (emphasis supplied).

11.  Therefore, to meet the ends of justice, I set-aside the impugned order
of the Adjudicating Authority on the grounds that it has been passed
without observing the principles of natural justice and is non -speaking, in
light of the decision in the case of Singh Alloys (P) Ltd. - 2012 (284) ELT
97 (Tri. Delhi), and remand the matter back to Adjudicating Authority,
with a direction to decide the matter afresh on merits by following principles
of natural justice and also justify/ issue a speaking order with respect to the
said refund claim in terms of Notification No. 41/2007-ST dated
06.10.2007. Adjudicating Authority must mention in the order details of

hearing given with a reasonable time.

12, In holding this, I also rely upon the case law of Honda Seil Power
Products Ltd.- 2013 (287) ELT 353 (Tri. Del.) wherein a similar view has
been taken as regard inherent power of the appellate authority to remit back
the matters under the provisions of Section 35A(3) of the Central Excise Act,
1944. Further, Hon’ble Gujarat High Court, in Tax Appeal No. 276 of
2014, in the case of Associated Hotels Ltd. has held that even after
amendment in Section 35A ibid after 10-05-2011, Commissioner of Central

Excise would retain the powers of remand.

13.  Accordingly, without expressing any opinion on admissibility of the
" refund or otherwise, the appeal of the Appellant is disposed by way of
remand with a direction to the Adjudicating Authority to decide the refund

claim of the Appellant on merits after following principles of natural justice.
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The appellant is also directed to submit their submissions raised in the
present grounds of appeal before the adjudicating authority, so as to enable

adjudicating authority to decide all aspects involved in the matter on merits

14. The appeal is accordingly disposed off in above terms.

(o

F. No. V.2/541/RAJ/2010 T T T
Place: Ahmedabad. (SUNIL KUMAR SINGH)
COMMISSIONER (APPEALS)/
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By Speed Post

To,

M/s. Oswal Salt & Chemical Industries,
Maitri Bhavan, Plot No: 18, Sector 8,
Gandhidham 370 201 (Kutch).

Copy to:
1) The Chief Commissioner, Central GST & Central Excise,
Ahmedabad Zone, Ahmedabad.
2) The Commissioner ({Appeals), Central GST & Central Excise,

Rajkot.

3) The Commissioner, Central GST & Central Excise, Kutch
(Gandhidham].

4) The Assistant Commissioner, Central GST & Central Excise,
Division-

5) The Assistant Commissioner (Systems), Central GST & Central
Excise, Rajkot

6) The -Superintendent, Central GST & Central Excise, AR-

7) PA to Commissioner of Central GST & Central Excise,

Gandhinagar.
Mlard File.

Page 9 of 9







