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1?a-1Ic4, 3frkul , d-jj4 1, 31V-cl, IrZ1 

ch) tr 3T1-tTT SSJ c) tT jc' I 1c4i 311Thf'fT[ SlVd cgl 1-ITU 5 3Td1 

 dj, 3Tft 3TTr tjJ 31'f i1i fIici-ii T 

dII 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Sunil Kumar Singh, 
Commissioner, CGST & CX, Gandhinagar has been appointed as Appellate Authority for the 
purpose of passing orders in respect of appeals filed under Section 35 of Central Excise Act, 
1944 and Section 85 of the Finance Act, 1994. 

T 3Jt[ 31k.Ic4-d/ ,cj-d 31ITci-d/ 3IV1c-c1I IiIct 311ctc1, io-ç 3c'-IIC, 1c/ I4(, .I jlcb  / 1I-io1dR 

/ 1TTfI TT  5IT1-I 3T11 l: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar I Gandhidham 

E1 31ftf5fl & M11clI) T o-IkH - dI /Name & Address of the Appellants & Respondent :- 

Oswal Salt & Chemical Industries, plot No. 160, Maitri Bhavan, Plot No 18, Sector-8, 

Gandhidham, 
3t(3 ?2111IT c)ci-d 1(cI)d Tt'I1 3lcfc1 / 1T)T)UT 

3T'1 T?IT q,. -jq,dr -I/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

1ac1i ,o-ck jc-1IC Ic'-cb tt Ic4i 31t.flc4 o- uI St1 314t, ,o-çl 

31itr ,1944 c11 1T1T 35B tT tf 3TtT, 1994   .Trrr 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) c4fcuI c4Iclo1 1[1TT 1* J*J-lc 1Th'-iI 'icli 1ic,f si ct cic 4z 
TZ111r r 1 o, 2, 3TT T, 1I, 41 I1 v1ff 1 

The special bench of Customs, Excise & Service 'Iax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) i'-I-(')'tcl '1It-i 1(a) t "Ic1I TLT 3Jtft 3T1TiT lf f1't 3Tt'tt 11-ii tiT 3ç'1Ic 1ccb i 

'1Il 31 l.NIft.(JI (-) gi T f fl1~ci,i , cjtc- dc', 3{1TFft 

31-IIII- oO c  41 fl1 'E1T1V I! - 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 3c4IC, 

86 

of CEA, 1944 



(iii) I1e 1kIIIchUI 1'HT 3TR 4.-c1d fV 3ç4 le4' (3Tt) ¶-lJiIc1eI1, 2001, 

6 3T9r tt*fr fv dJ    EA-3 tfl4 ,flc- jTf1 
c-i hH L.!ct TR, i6l cL1t lc-#' ci d-fldj fljj cj  d-fldj ddIJfl d!fl P1IlT, 'T( 5 

Zff 3f cbJH, 5 111111 '. ff 50 T bY dcl' 3TTlT 50 'bY '. t 
1,000/- l,_5,000/- qr 3TTT 10,000/- -q - ,jj,j- c !-Jç4do- c-,lj ¶rliWtr 

F 1c1lo1, 41ISd 31v-I • o iIlcl',tUI t-ic*, o11a- fl' 

H.I flt 4-  1'F_TU 1Z1T iTTl 'ET I 1ld 1tF dk1, 
3. lu!I tT ifv ji rrfXr i-fl urrffuT c 131TT 

(-è 31w) fPr 3f rtn TI 500/- 'bY'.! 1 tI1tr lcl' sjld-fl cb.to-fl 'tJT1 I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the foini. of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a  fee of Rs. 500/-. 
3l'))c)Q-1 ?1Tli1) 1JT 3Tt, 1F[ 3)1T, 1994 cb RT 86(1) 3TTF Ich& 

1994, ¶TF 9(1) cld S.T.-5 l l cl 51T 1 3T 
1Tf 1i 3r fw 4;l , 3l (3 :-  UJ-id 

gjT) 3ft ck,d. icl' crf 1(cl' c  d-(idl ,Q4Ii c d-dI 3 cdIk4( 

dIfl l-io1I, 'bYQ 5 IITII1 ?1T 3[ cl'-1,  5 eI 'b'-1 IT 50 IT& '&'YL' dcl' 3T.rEIT 50 ffJiJ  'bY'.! 

3Tfflil fr FRf: 1,000/- rr,_5,000/- ai 3TT 10,000/- ctrlr r ffl-Mtr iii ic.ci 41 cr 
4jdoj cb fIt1'jftT lc'-' T dIdi1, itlId c'1I 04 IIIcb.1JI 4) lI'lifl 

flT IT lId TtF R1 fi U9T 1TfV 
çio s1cl' 41 3T ]HiJI lT 'PTfV 1lI Ild i41ck ffrui 4  ii I 

Tir 31l1 (-è 3lth) v flTr 500/-  r fIftr  i-n cl'olI I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(11  of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which sha'l be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees in the form 9f 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place wher the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

tT 3TTr, 1994 cl 1RT 86 cl 3-ThT3?t (2) 1.ci (2A) 3TTT  c  d  3jr hlIc 

1994, fPT 9(2) 1T 9(2A) dd 1t*I \.Yf S.T.-7 4) 11 nd)  3T T1 

31I".ctd, iI1 3cYk, 3TlT 31R1ct-d (3T1f), ~to-ç4 icUC, Th TU tiT1T 3fl c 

Ida-I cb'). (3 i.!4i ',IH1d 1I 'ETffV) 31T 3INd TU Il' 3IR1f 3T%FIT 3YV1cfd, 

iod 3cYIc, 1e-ct'/ c1Icl', ct1 3I'Ilc4 o-d.IIdlIcl'lUI r 3ITT c * r tr ~,  ciiç 3f 4) 

d1t1I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

d-fl ,o-ld4 3çL4j cct cl'  3Id.j '4cbUI (f) i1 3LFft 

cYIC, lc.-cb 3Tffl1rT 1944 4 iTr 35i, 34fi, i?r c) 3f?pr, 1994 c1 ITT 83 

3fl9T , ldIc*k ch'I efldl  d)3 , I 3I1T i1t 314 dT I1c4iI 3T d' +I'9 3cY, 

cli.'. J1idl 10 1fII[IT (10%), i1I ,Hidl 1 .D1d-IIO1I ¶cIiS?,d ç IT 5F1T, .ill f Id1o1l 

d , f -ldIçila-i fff 1I'.!, PlIf   -IflT 3fl9l 51iFF  51Tt 3Thffr ~  TfI i 

t!c'bYv 3ITh1tI 
3ç  fF t! cc*)-'. , 3TdT "d-fldl 1 'I'.! 1e-4i" i 1J-a1 1TSF 

(i) m113Tri 

(ii) rjc     11 d13 dIc1d 

(iii) rilT dci fzpç 6 3I9f ?i 

Tflt T fxTZi 1t 3If tf 3111f cli'l ç.dj 9f tI/ 
For an appeal to be filed before the CESTAT, under Section 3SF of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i) 

(C) 1RT 14..4N t iJur 3lIaJ : 
Revision appliation to Government of India: 

31TT 1°T ii1c,i o1IId d-li -ie , IZI 3c-llcl le-c1-, 3Tfffrr, 1994 4i c4m 
35EE rir dct 31ff 3T 1TT ' -HcbI(, tTUT 31TT f[ IeII, 'IjI'-c 

f1TT, rfl hi FF J-fld' , o- ~,c-11O001, cb'  frr .ii -n rfvi,' 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Fmance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

zr mr -n  k ii ciii 1r -lIc1 c  f q,I(1flo1 '-lI4.dIHo1 

tii 1 3r cbI4jo 1T ftb( tL  TTt 'I a ii'+ri Zff 1t 
d z 4gur twr, fIff cbIIo  Zff d dilçj o11+IIo1 

J-lId-Ic 3rjI 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or from one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) J[ ¶  TiI Zff d-jç dI 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) Zl1 3ç4fl4 ]c4,  jf dIdIo1 ¶bL! ¶o-fj ]f i tff ff §TJ[ ) djçj )ft[ 11T  I / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

3c'll 3cIC,1 lch dIc1I1 ft T't   31ftZf t 
cl5ci oLIIo  i1t dI 311 3lTT 5fr 311 d(3Ttf) ITT1 3T11TlT (T 2), 

1998 cg) tlRr 109 i TT fzrlT 4i  tg zr  t iftr 1tr rtr iI 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 

3LITl-d 3ThT 4) t 1111i 11l EA-8 4, t z1t -çi -'.ivi   (3T11r) l;l.-1Ic4e), 

3Lcc1 31TT ITT J-lel 31TT 3T[ 31TI c cdc1 c1 51T1t 'E1Tf 1fl IfJ 
-I-ll, ie4 3T111T, 144 4  1mr 35-EE ii 1t*fkr t 3lCNd) tR 

TR-6 cg'  i1l 1e1do1 4 1T TfVl / 
The above pplication shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Fxcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed: against is communicated and shall be accompanied by two copies each 
of the 910 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under 
Major Head of Account. 

tITUT 3 1fftT ¶f  4  3d)  41 li IT 
II .-le1do1 1 lc1i 1T r4 TI 3H4  ft gqr 200/- f 1dIdlo1 ¶ff IIL çjdo 

Pr L!ct 11T11f 1c,I t fr 1000 -I FF @-ldlcllal ¶Zff iiV I 
The revision application shall be accompanied by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

(D)   31T 4 c   3Jft f I, ç c4,  3f f11f dIdIc-1, 3ctd 

4 1ii tIl1 I 9%Zr c  fi 4 fttT if4f 3Tt'lt 

I1lc*,,.uI c*') c4i  3Ttl1W [I flT   3TT 1zff 'Idl I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fact that the one appeal to the Appellant I ribunal or 
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

o- tlIi   31 1rr, 1975, 31fH-I 3TR1T J-jc1 31TT 1 F-TTT 3Uf 41 
1r qz 1mi1r 6.50 i4i o IQ4le11 IdIl 1119T EITI / 

One copy of application or 0.1.0. a the case may be, and the order of the adjudicatin 
authority shall Thear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms oi 
the Court Fee Act, 1975, as amended. 

Th-ii 1ech, a-çI .3r-lkl 1e4' cllcM 311.I)cI aIll1hI (1R ¶1) Il41lcle), 1982 4 
I 3WZ[ H111TT HIJ-1Q1 q 11c1 4 ciçl 4J- cI 3fl 't AlIcl 3lIc*c1 fT 1Idl l / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G)   31t'll1ir l,lI1chI  q  3Itf F4 4 +ld ccb, flT 3flT o1c'lo1c1H TT4 

3tfIt 1T1Zf I*1I www.cbec.gov.in  I ~  HE14 I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reter to the Departmental weosite www.cbec.gov.in   

(iv)  

(v)  

(vi)  

(E)  

(F)  



Appeal No: 541/RAJ/2010 
F.No: V2/ 541/RAJ/2010 

:: ORDER-IN-APPEAL:: 

Being aggrieved with the Refund Order No. 44/ ST/ Refund! 

2010 dated 29.04.20 10 (hereinafter referred to as the "impugned order") 

passed by the then Assistant Commissioner, Service Tax Division, Rajkot 

(hereinafter referred to as "the Adjudicating Authority") M/s. Oswal 

Salt & Chemical Industries, Maitri Bhavan, Plot No: 18, Sector 8, 

Gandhidham 370 201 (Kutch) (hereinafter referred to as "the 

appellants") have filed the present appeal. 

2.1 Briefly stated the appellants filed an application on 30.06.2009 

seeking refund of Rs. 57,931/- being the Service Tax paid on the services 

used for the export during the quarter Oct, 2008 to December, 2008, 

under Notification No: 41/2007-Service Tax dated 06.10.2007, as amended, 

with the Adjudicating Authority. The Adjudicating Authority issued Show 

Cause Notice No. V/ 18-44/ ST/Ref/ 09-10 dated 22.02.20 10 wherein it was 

proposed to reject the claim of refund on the grounds that they have not 

fulfilled the conditions prescribed under Notification No: 41/2007-Service 

Tax dated 06.10. 2007, as amended. 

2.2 The Adjudicating Authority vide 010 No. 44/ST/ Ref/ 2010 

dated 29-04-20 10 rejected the refund claim. While rejecting the said refund 

claim, Adjudicating Authority has observed that appellants neither filed 

reply to Show Cause Notice nor nor sought personal hearing; that the 

claimant sought refund on handling & clearing charges on the basis of 

invoices issued by M/s Arvind V Joshi & Co. ; that the claimant sought 

refund on warf cleaning service on the basis of invoice issued by M/ s AVB 

Contractor; that the claimant sought refund of Service Tax on the basis of 

invoices issued by M/s SGS India Pvt. Ltd., M/s Geochem Laboratories Pvt. 

Ltd. and M/s CU Inspection India Pvt. Ltd. wherein the services rendered 

were shown as weight & quality survey; that these services were not 

specified as eligible services under Notification No. 41/2007-ST dated 06.10. 

2007; that the claimant sought refund of Service Tax on the basis of 

invoices issued by M/s Pest Control M. Walshe, Kandla but the claimant 

had not submitted any agreement entered into with the overseas agent for 

the rendering of the services; that apart from the above, the claimant has 

not provided declaration for non availment of Cenvat Credit of Service Tax 

as per provisions of para 1(d) of the Notification No. 41/2007-ST dated 

06.10.2007; that the claimant has not provided declaration regarding non 

availment of drawback of Service Tax paid on the specified services under 

the Customs, Excise and Service Tax Drawback Rules. 
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Appeal No: 541/RAJ/2010 
F.No: V2/ 541/RAJ/2010 

3. Being aggrieved with the impugned order, the appellants have 

filed the present appeal No. 541/RAJ/2010 on the grounds that 

(i) the services provided by M/s Arvind V Joshi & Co. are eligible service 

as specified in the Notification No. 41/2007-ST dated 06.10.2007; 

(ii) they have availed cleaning of wharf at port services of M/s AVB 

Contractor; that the services rendered by the Service Provider should not be 

judged on the basis of Registration certificate under which the Service 

Provider have registered themselves but it should be determined on type of 

service rendered; that such services shall either fall under the Cargo 

Handling Services or under Port Services; that both these services are 

categorized as an eligible service under Notification No. 41/2007-ST dated 

06.10.2007; 

(iii) that they have enclosed copy of Letter of Credit alongwith refund 

application which stipulates terms & conditions between Importer & 

Exporter of goods; that as per terms and conditions of Letter of Credit, the 

appellant has to carry out fumigation and disinfection of the goods from 

such agency as specified in the Letter of Credit which the appellant has 

carried out; that the format of Invoice M/s SGS India Pvt. Ltd., M/s 

Geochem Laboratories Pvt. Ltd. and M/s CU Inspection India Pvt. Ltd. are 

prefixed which contains all the details as mentioned in their invoice; 

however, the said agency has provided the services of sampling, analysis 

and inspection of the goods to the appellant and claim of refund is made by 

the appellant only on that basis; that the services which are rendered by 

M/s SGS India Pvt. Ltd., M/s Geochem Laboratories Pvt. Ltd. and M/s CU 

Inspection India Pvt. Ltd. for testing, inspection , analysis, etc. of the goods 

are an eligible service under Notification No. 41/2007-ST dated 06.10.2007; 

(iv) That the appellant has not filed declaration regarding non availment 

of Cenvat Credit of Service Tax and duty drawback in absence of any such 

stipulation in the Notification No. 41/2007-ST dated 06.10.2007; 

(v) In view of the above they have prayed that the order passed by the 

learned Adjudicating Authority should be quashed and annulled. 

4. The said appeal was transferred to call book in the month of August, 

2010 on the basis of the Tax Appeal No. 353 of 2010 filed by the 

Department in the Hon'ble High Court of Gujarat against the order of 

Tribunal, as reported at 2010(17)S.T.R. 134 (Tn. Ahmedabad) in the case of 
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Appeal No: 541/RAJ/2010 
F.No: V2/ 541/RAJ/2010 

Cadila Health Care Ltd. v/s Commissioner of Central Excise, Ahmedabad. 

Subsequently, the said appeal was retrieved from call book on 28.09.20 17 

5. Personal hearing in the matter was scheduled on 31.01.2018 which 

was postponed to 28.02.2018 & 20.03.2018 at the behest of the applicant. 

The PH was held on 10.04.2018 which was attended by Shri Manish Vora, 

Chartered Accountant and put forth a written submission; that he 

reiterated the points mentioned in his submission. 

6.1 The appellant vide their letter dated 10.04.2018 has filed submissions 

wherein they have interalia submitted that... 

(i) The first ground on which refund claim is denied is that the service of 

loading and unloading i.e. handling of cargo provided within the port 

area by M/s. Arvind V. Joshi & Co., a stevedoring agent, is not an 

eligible service under the relevant notification. In this regard the 

Appellant submit that, on going through the copy of invoices 

submitted by Service Provider, one will find that they have charged 

their service charges towards handling of goods within the Port area 

including wharfage charges paid to Kandla Port Trust; that according 

to section 65(82) of Finance Act, the services provided by Arvind V. 

Joshi & Co. squarely falls under the parameters of Port Service and 

notified as an eligible service under Sr. No. 2 of the relevant 

notification. Without prejudice to the above, the appellant submit 

that the invoices issued by M/s. Arvind V. Joshi & Co. contains 

various details viz, name of the vessel, type of commodity exported, 

quantity exported, etc. which will co-relate with the copy of Shipping 

Bill and other documents submitted by the appellant with their 

refund application dated 29.06.2009 and ultimately proves that the 

service of Arvind V. Joshi & Co. were utilized by the appellant for 

goods exported by them on which refund claim is being made; that 

the appellant has enclosed a Certificate issued by Kandla Port Trust 

authorizing M/s. Arvind V. Joshi & Co., to carry out operation of 

loading & un-loading of cargo within the port area i.e. stevedore 

agent; that they have also invited the attention of Circular No. 

112/9/2008-ST dated 12.03.2009 issued by Central Board of Excise 

& Custom to bring home the point that nature of service should be 

judged on the basis of type of service rendered by the service provider 

(ii) As regards the second ground on which refund claim caine to be 

denied is that M/s. A.V.B Contractor, Gandhidham is a Man Power 

Supply and Recruitment Agency and provided the service of supply of 
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F.No: V2/ 541/RAJ/2010 

manpower which is not an eligible service under the relevant 

notification, the Appellant submitted that the above agency had 

carried out the operation of cleaning of wharf at Port in relation to 

goods exported by the appellant for which they have charged their 

service charges on the basis of quantity of goods handled by them and 

not on the basis of No. of manpower/labours supplied; that the 

service which is rendered by M/s. AVB Contractor squarely falls 

under the parameter of "Port Services" as the same was rendered 

within the Port area and not under the head "Man Power Supply & 

Recruitment Agency"; that Port Service is specified as an eligible 

service under Sr. No. 2 of the relevant notification; that they have 

invited the attention towards Circular No. 1 12/9/2008-ST dated 

12.03.2009 issued by Central Board of Excise & Custom vide which 

various clarifications has been issued by the Board in respect of filing 

of claim for refund of service tax paid under relevant Notification; that 

they have reproduced Para No.VII of the said circular which is 

applicable to the case under consideration; 

(iii) The third ground on which refund claim came to be denied is that 

the service for which refund is being claimed is not an eligible service 

as per the relevant notification and the appellant failed to submit 

written agreement or Rules & Regulation requiring testing & analysis 

of goods; that they have invited the attention towards Sr. No. 3 of the 

relevant notification notifying the type of service for which refund is 

being claimed under the 'relevant notification; that as far as 

submission of copy of agreement are concern, the appellant submit 

that vide their refund application dated 29.06.2009 they have 

furnished copies of Letter of Credit (hereinafter referred to as L/C) 

and in some cases copy of contract which they have received from 

their buyers; that the L/C is governed by UCP 600 and issued by 

Bankers of the buyers containing various terms and conditions based 

on which buyer wants to purchase the goods from the sellers; that the 

L/C is a written agreement between buyers and sellers stipulating the 

terms and conditions based on which buyers wants to purchase 

goods from the seller; that the appellant have also prepared a 

summarized statement in tabular form showing Name of the 

Inspection Agency, Invoice No. & Date, Description of the service 

received from them (i.e Testing/analysis etc.), whether requirement of 

such services were stipulated by the relevant L/C and/or contract or 

not and reference to relevant page No. of L/C and/or Contract and 

other documents pertaining to invoice issued by Inspection Agency to 

negate the contention raised by the Learned Adjudicating Officer that 
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F.No: V2/ 541/RAJ/2010 

the appellant has not submitted written agreement with regards to 

testing and inspection service received by them. 

(iv) The last ground on which refund claim is denied is that the 

appellant has not submitted any declaration with regards to non-

availment of CENVAT credit and non-availment of Drawback of 

service tax paid on the specified service under the Custom, Excise & 

Service Tax Drawback Rules. In this regard the appellant submit that 

neither they have availed CENVAT credit of service tax nor claimed 

Drawback of service tax in respect of goods exported by them. They 

have enclosed an undertaking to the above effect which was not 

furnished before the Learned Adjudicating Officer. 

On the basis of submission made herein above which is duly supported by 

the documentary evidence available on record, the appellant prayed that 

Order in Origin passed by Learned Adjudicating Officer may kindly be 

quash, set-a-side and the appeal of the appellant may kindly be allowed or 

in alternate may be restored to verify the documents submitted herewith. 

6.2 The appellant vide their letter dated 01/04.05.2018 has filed 

additional submissions wherein they have interalia submitted that... 

Port Service  :-The appellant has reiterated that any service provided within 

the Port area irrespective of type/nature of service provided, would squarely 

falls under the head "Port Services" and eligible for refund under Sr. No. 2 of 

the Notification No. 41/2007-ST dated 06.10.2007. In support of their 

contention, they have relied upon various judicial pronouncements. 

Technical Testing & Analysis Service  :- As far as granting of refund on 

Technical Testing & Analysis Service are concern, they have submitted that 

activity of Supervision, Weighment, Sampling, Stuffing, Analysis & 

Inspection are part and parcel of Technical Testing & Analysis Services 

carried out by Testing Agency and notified as an eligible service for claiming 

of refund under the relevant notification. Further the submission of 

Purchase Order and Testing Certificate, confirming the necessary testing & 

analysis carried out by the exporter alongwith the refund claim would 

deemed as compliance of the conditions as noted. In support of their 

contention, they have relied upon various judicial pronouncements. 

To & Fro Trans sortation i.e. Goods Trans .ort A.ency Service  :- The 

appellant has submitted that they withdraw their earlier statement to 

restrict refund claim under GTA Service to 50% and now they have 

requested allow 100% of the refund amount. They have relied upon 

following judicial precedent in their support. 
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Goods Transport Agency  :- We would also like to place on record that 

where there is export of cargo in bulk (i.e. more than 6000 Mts of cargo) and 

covered by one or more shipping bill, the same could not be transported by 

a single lorry and required to be aggregated at Port premises before shipping 

document could be prepared. In such circumstances compliance of 

conditions as prescribed in the relevant notification under the heading 

"Goods Transport Agency Service" should be ascertain broadly by co-relating 

evidence of transport and service tax paid on such transportation charges 

and quantity exported. In such situation it is not possible to mention in 

each and every lorry receipt details as prescribed under the head "Goods 

Transport Agency" in the relevant notification. In this regard we rely upon 0 
many judicial pronouncements on the relevant issue. 

Procedural Violation  :- The appellant has referred decision rendered by 

CESTAT, Principal Bench, New Delhi in the case of Jan Grani Marmo (P) 

Ltd. Vs. Commissioner of Central Excise, Jaipur, 2016 (45) S.T.R. 430 (Tn. 

Del.) wherein it is held that "if some of the conditions of the notification have 

not been complied with, such lapse should be considered as procedural 

lapse, for which the substantive right of the appellant to claim the benefit of 

refund as an exporter should not be denied/disallowed". 

7. I have carefully gone through the appeal memorandum. I find that 

since the appeal is against rejection of refund claim, there is no need for 

compliance to requirement of Section 35F(i) of Central Excise Act, 1944. I 

also find that vide letter dated 05/09.08.2010 Adjudicating Authority was 

asked to submit parawise comments on the points raised by the appellants, 

but till date the same has not been'received. 

8. I find that the limited issue required to be decided in this case is 

whether the impugned order rejecting the refund claim is just and proper or 

otherwise. 

9. I find that appellant was served with a show cause notice on 

22.02.2010 as to why the refund claim of Rs. 57,931/- filed by them for the 

quarter Oct,2008 to December,2008, should not be rejected under 

notification No. 41/2007-ST dated 06. 10.2007 as amended. The appellant 

did not submit written reply in the matter. 

10.1 I find that appellant in their Appeal Memorandum have not raised 

the issue of violation of the principle of natural justice. From the impugned 

010, I find that the prior to rejection of the refund claim, the Adjudicating 
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Authority has not heard the appellant in person. Adjudicating Authority 

has opined & rejected the refund claim stating that the services for which 

the refund is claimed by the claimant are not specified as eligible services 

under Noti. No. 41/2007-ST dated 06.10.2007. Another ground for rejection 

of the refund,  by the Adjudicating Authority is that the appellant has not 

submitted written agreement or Rules & Regulation requiring testing & 

analysis of goods and have also failed to submit any declaration with 

regards to non-availment of CENVAT credit and non-availment of Drawback 

of service tax paid on the specified service under the Custom, Excise & 

Service Tax Drawback Rules. As regards the observation of the Adjudicating 

Authority that the appellant had not provided copy of the contracts, I find 

from the written submission of the appellant that they have claimed to have 

submitted copy Letter of Credit containing the terms and conditions and 

the said documents submitted by the appellant at the time of filing refund 

claim have not been taken into consideration during adjudication of the 

refund claim. Adjudicating Authority has not elaborated at depth as to 

which services are specified as eligible services under Noti. No. 41/2007-ST 

dated 06.10.2007 and also not justified how the services for which the 

refund is claimed by the claimant are not specified as eligible services under 

Noti. No. 41/ 2007-ST dated 06. 10.2007. Further, the appellant have now 

submitted the written submissions, as discussed at para 6.1 & 6.2 supra 

alongwith the evidences/documents, which are now needed to be verified 

and the decision regarding admissibility/non- admissibility of the refund 

claim, after verification of the above submissions/documents is needed to 

be taken with proper justification/reasons. Thus, I find that the impugned 

010 is cryptic and non speaking and is also passed in violation of the 

principle of natural justice. In large number of decisions, various higher 

appellate authorities have held that grant of refund is a quasi-judicial 

proceedings and application for refund filed by any person cannot be 

rejected without issue of a show cause notice to explain, to the said person. 

10.2 The rules of natural justice do not supplant the law of the land but 

only supplement it. It is now firmly established that in the absence of 

express provisions in any statute dispensing with the observance of the 

natural justice, such principles will have to be observed in all judicial, 

quasi-judicial and administrative proceedings which involve civil 

consequences to the parties. Natural justice recognizes three principles: 

(i) Nemo debet essc judex in propria causa - which means that nobody 
shall be a judge in his own or in a cause in which he is interested; 

(ii) Audi alterem partem - which means to hear the other side; 
(iii) Speaking orders or reasoned decisions. 
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10.3 Section 33A of the Central Excise Act, 1944 provides 

opportunity of being heard to a party by the adjudicating authority from 

time to time with grant of adjournment to the party not more than three 

times. Further, CBEC vide its Circular No. 1053/ 2/ 2017-CX dated 

10.03.20 17, has further on the question of personal hearing has clarified as 

follows: 

14.3 Personal Hearing: After having given a fair opportunity to the 
noticee for replying to the show cause notice, the adjudicating authority 
may proceed to fvc a date and time for personal hearing in the case and 
request the assessee to appear before him for a personal hearing by 
himself or through an authorized representative. At least three  
opportunities of personal hearinq should be given with sufficient 
interval of time so that the noticee may avail opportunity of beinq 
heard. Separate communications should be made to the noticee for 
each opportunity of personal hearing. In fact separate letter for each 
hearing / extension should be issued at sufficient interval. The 
adjudicating authority may, f sufficient cause is shown, at any state of 
proceeding adjourn the hearing for reasons to be recorded in writing. 
However, no such adjournment shall be granted more than three times 
to a notice (emphasis supplied). 

11. Therefore, to meet the ends of justice, I set-aside the impugned order 

of the Adjudicating Authority on the grounds that it has been passed 

without observing the principles of natural justice and is non -speaking, in 

light of the decision in the case of Singh Alloys (P) Ltd. - 2012 (284) ELT 

97 (Tn. Delhi), and remand the matter back to Adjudicating Authority, 

with a direction to decide the matter afresh on merits by following principles 

of natural justice and also justify/ issue a speaking order with respect to the 

said refund claim in terms of Notification No. 41/2007-ST dated 

06.10.2007. Adjudicating Authority must mention in the order details of 

hearing given with a reasonable time. 

12. In holding this, I also rely upon the case law of Honda Sell Power 

Products Ltd.- 2013 (287) ELT 353 (Tn. Del.) wherein a similar view has 

been taken as regard inherent power of the appellate authority to remit back 

the matters under the provisions of Section 35A(3) of the Central Excise Act, 

1944. Further, Hon'ble Gujarat High Court, in Tax Appeal No. 276 of 

2014, in the case of Associated Hotels Ltd. has held that even after 

amendment in Section 35A ibid after 10-05-2011, Commissioner of Central 

Excise would retain the powers of remand. 

13. Accordingly, without expressing any opinion on admissibility of the 

refund or otherwise, the appeal of the Appellant is disposed by way of 

remand with a direction to the Adjudicating Authority to decide the refund 

claim of the Appellant on merits after following principles of natural justice. 
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The appellant is also directed to submit their submissions raised in the 

present grounds of appeal before the adjudicating authority, so as to enable 

adjudicating authority to decide all aspects involved in the matter on merits 

14. The appeal is accordingly disposed off in above terms. 

F. No. V.2/541/RAJ/2010 
Place: Ahmedabad. 

Dated: 17.05.2018 
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2) The Commissioner (Appeals), Central GST & Central Excise, 

Raj kot. 
3) The Commissioner, Central OST & Central Excise, Kutch 
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