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t4o- j /Ro.3f. ('-i.'T.) 11 diP• 2 0 .RolIs il tiC-f qd) i)C-n 311/C-f I 

o9fRo3_t.p.. )~,o-Ilc1i .R°l19 E 3{TITC-'T f, alt Ia1tCl 4iIt I1g, 3IIRh1, hC'R1 T.1•J P ITIC-, 

*1 IltC-T 311II-I ISS8 c1 ITtT9 C-f .3rL4f 1'1 .3(flTdT 1151? f TC-F E 31dt5f 

C1:, 41 fi9t E f 311/C-f fltiT ,.toi Jj 31d6C- pj)a3 .) 3: 

T11F . 

In pursuance to Board's Notification No. 26/21)1 '7-C.Ex.(NT) dated 17. 10.2017 read 
with Board's Order No. 05/2017-ST dated 16.11 .2017, Shri Sonil lImier Singh, 
Commissioner, COST & CX, Oandhinagar has been appoin ted as Appe] late 110 tliority for the 
purpose of passing orders in respect of appeals filer] under Section 35 of Central Fxcise Act, 
1944 and Section 85 of the Finance Act. 1994 

T 3{R 31111td/ 'H"-I-trl 31I-Id/ 3-1I-Atd/ k16IQtii 31T1104 1'/C-f IIC-ThIf .fCC-I [PC- 1T3I4'1C- / alC-RFfi 

/ 1/.iii PT ThI'f-R'I 31lf : / 
Arising out of above mentioned 010 issued by Aciclitioiial/loint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkoi / Janinagr I Gandhidham 

3TF & PT1 il 11J[ (/1 CPT / Name & Address of the Appellants & Respoiicicnl 

MIs. Kutdh Salt & Allied Industries Ltd. pint Co. 160, Mnifo:i Ihairan, ilol. 

Sector-8, -Gandhidham, 

IT 31' ,C(3f))2f) art) Trir pfl art) 'i-d 12/PT ir.8r/P 

slt/P1 1RTI ch.t t-1°hd1 l/ 
Any person aggrieved by this Order-in-Appeal ina' file 
in the following way. 

(A) l-/P4 3r"114 b   31t1raf arTTP1Th°T T C'i 3C-ltC- 

TC-fC 1944 4t tIC-f 335B T 3IftiC prf ¶1Thr 3T)i12frTxf, 199d d(f 

-( --3. t f Tlt I/ 
Appeal to Customs, Excise & Service Tax Appellate 'tribunal under SeePon 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-- 

cUI çjtAo-t f 7C-Tf)3C- f[4'/ 31{f )g fC-C- C-C-Vt11 3C-Tk3T fC-S 

t l/tl'hr o-F 2, JTC- /P. C-[, E5) fI] 511rf) 

The special bench of Customs, Excise & Service Tax Appellate 1'ribuiial o 
R.K. Puram, New Delhi in all matters relating to c1assilicatior and valoritto 

(ii)   1(a) dW d[P 3C-11 /P ]i[ 111-It 11 1Ri, 'C-1 .C1t1 lePa 04 

,/lcttctk 31i'')74  f/ -  C-p-r g'/Pp t)i(C-taf, , d51C/' 351. rf -IC-if 1104 31311/1 

3jJ4- ooC-  411 5TTt 3f11 I! 

To the West regional bench of Customs, Excise & Service Ta Appeltaig Tribunal (C1TSTAT) at, 
2nd Floor, Bhaumah Bhawan, Asanva Ahmedabacl-3800 1 6 in cAse of appeals oilier than as 
mentioned in para- 1(a) above 

-a 

ii-  32r1pC- ITifOifIb / clll2]PCUI /P 

an appeal to tin' appropriate authority 

(i) 

.1 



(iii) 3iRi pi:m)1Tr 41dfEi 311 c1TdF 4 EP 1II! io-ET cL1Ic 1e-ct' (3TCf) 1l -iicicI), 2001, 
/p ryci 6 31dTU froñfj FEP 14f TEPI EA-3 ct'i f[f i1tir iu sl1i I f 

E1TJf TEP tTEE 9/H EP fP'f, EPJ1  3HTP/ HEP EkI HTT ,-dbjf E)1 HTT 3Th eIdIkIl EP1T 1T1iHT,  -TE 5 
EPHF Zn 3,ER1 95T11, 5 d-r14 tTE Eff 50 T& 91T db 3-15!cll 50 T1 I9 311EP lst EPRf: 
1000!- Ht4f, 5000!- R1LI 1THT 0000/- f.Zf ffd 1T 1i 4i 91 +1Ido-1 J 

Ha[H1, yrrn:ra .i4I4?rrn ifl1cffuT 4/i flEPfI \9kIcn) 1 -ci'i. fltTf11 f 
Hri-rTT =' -ii mri 5T t) tns cipi zrr mc f/fç  dtclIl 
4r 4i HF likE TV //ETI I1F,FE Zi5 7JE4ZF-{ .FIt9/IIZF TZ1TZ11  EITVIJT 4/i HR1IT 11Fc fZfE9 >  3Hf 

(F JflF) i t9lfc i-HI ItEI 500/- TVH EITV 1I-/iId leh '1J-1I EPio1I 5IJIl I! 

'l'ie appeal to tim Appellate Tribunal shall be filed in quaciruplicate in form EA-3 / • as 
prescribed uncles Rule 6 at Cential Excise (Appeal) Rules, 2001 and shall be accompanied 
against ore which at least should be ciccompanieci by a fee of Rs. 1,000/ - Rs.5U00/-, 
Ps. 10,000/- ti'hercarnount of duly dernancl/interest/pena1ty/refund is upto 5 Lac., 5 Lao to 
Sc) hoc and ahoce 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Itegistias at brand-i ot any niniu a atecl public sector bank of the place where the bench of an 
i tacit inst k-d pci Ida: sector mn k ci the place where the bench of the Tribunal is situatec 
Applical tot i node tar erot at stay srmll be accompanied by a fee of Rs. 500/-. 
:t14i4'I'lal oxtf4tgp5ycJ 92i, clççl  31111HTV, 1994 E1F -tiii 86(1) Z 3{alTV Icli 
)IZTI61I. 1994, E i1TIJ1 9(1 7 d9TV HHtl)d VFIT S.T.-5 TV [R Tf/ntF 4/i TVF TVEf 3TV1  
HIEf )TTiT ,ffl/dl 15 )46FH 11TH 4/i.  T/nI , 1-14/I F4/i iii .l-1c:Ido.I (3TV t1f ip  911 pI(D1d 
9lT)i.  ZiTfTV) 3f STHJT  Ti fTE p:[ treg 9/H 4/ xflTf ,  Flcucb,t 4/i EPJT ,1It 4/i JJ 31f c1dIIll 
HEll AIriRTElT, :',0tr5pftJ7f  HI lilT lu-f, 5 Ffxj qi it 50 v-iv ITEP 3T2lZrf 50 HTTV 9V i1F 
31 0H /n1 11111: 1,000!- TIJt12[,  5,000!- EY9R 3il-IdI 10,000/- I 11IIftF ic  4/i crf 

II 9/I/nil/il Sc-h HI J-lJldIH, TH4/l l-F ElIEll 4/ \I R 4/ 
l vt-fl'i III lTfdiZiTfH till H //nrT HEiTiT 114/ iiII4/d 4/fl iII9-C ct,cfl ,tI ¶4/Eli 31Ti1T tlI)%l I l-l1d 

4ItH HI THf[P1TT, 4/IT 4/I 1Ff ITliII TI I,ri1 TVIfF ItT 114/TI FI1I1T1 TPTZT/nE1TTVTI 4/i nri ¶/i4/ii I 
iHTlTV 3111 (p/i .11th) 4/ 1419 3iTEltPICfTf 4/ lIlT-f 500!- pqlT clii 9/fllrf4/T lccl-  IlIT litoll t/nETI I! 

The appeal uncles sub sectiOn (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Sluill be tiP-ct in quaclri plirate in Form S.T.5 as presciibecl under Rule 9(1) of the 
Service Fax lules fJt)-i-, and Shall be accompanied by a copy of the order appealed against 
(one at '.sliicli cb:ill be ret hI ted copy) and should be accompanied by a fees of Rs. 1000/ 
\1hei-e the oiount of ser"icc lax H interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- alicia ilic cinioitnl of service tax & interest demanded & penalty levied is more 
titan lIve lakits hut not exceeding i/s. Fdt1' Lakhs, Rs. 10,000/- where the amount of service 
tax &. interest clernaiided 'i penalty levied is more than fifty Lakhs rupees, in the form of 
crosser! bank tlralt in iayoui ol the Assistant Re°istrar of the bench of nominated Public 
Scrcoi Isorik of die iluce a1iei-e the bench of Tuunal is situated. / Application made for 
grant ol stay shall be accompanied by a tee of Rs.500/-. 

)lccf 31/nIl FATI, 1991 4/i 'Cr5 26 4/1 3T1VlT/T3-l3l (2) qo (2A) 4/ 3154/41 c/i 4/i iRl) 34)ff, ic1-t 
i5l,HETicl, 994, 44 /4/TIlT 9(14 Hf 9(2A) H 41(141 14/I-I/n(/n41 99l S.T.-7 4/ 4/i JIlT F[4lH)) 3Ti4/ :f1lTf 

IPrErAFI, C iTT34tll4 tIlE JITTEIT 3IFTFHFI (3f9"Il), /TH//rzl .1ctil 4 t  (1ETTV 94/9/f 3TFElf 4/i 9f4/Z4/ 
O (lIAr 11 H ttT5 11J1111/irt Poll TVffV) 3 4931f (14T1T TI I Al 'Ii 3T1Z1H41 3TETEIT 391 ii "1-cl, 

5i:-t3lTI 3c911 TIc-"! 114145, 4/n 319/Ic1TV 4lTiHT lii   EITI4/ HI ¶1/ntl 4/ cud i-n/ntt 4/r 

ti4/i 1-If ;i-ii- i ij 'Hc'ldol H-iT/i 4TT/I I / 
The appeal uncles sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
tiled in Pot P1.7 as pesctihcct antic-c Rule 0 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be acronipanieil by a copy of order of Commissioner Central Excise or Commissioner, 
Central Escise (Appeals) (UriC of which shall be a certifier! copy) and copy of the order passed 
by ttie Corninisiuoner authorizing the Assistant Commissioner or Deputy Commissioner of 
Ceiitiat tt,xcise/ Service 'Fax to file the appeal before the Appellate Tribunal. 

/ii) 14/lIT 11541, 414/Sf 33191Sf tic"IT till i4TfIE15 314/114/TI tlll4/ZFTOT (PFZ) 4/ cil4/ 3c)14/I 4/ J-1iJ-k11 4/ 
34114 1]c-l: Jil"Ef)4/ZTTI 1944 Hi Ciii 359Th H )lrldld, 'iii 4/t ¶4cIlAi 3lThl4/TITf, 1994 4/I tirii 83 4/ 
3TFTUlFI 4/4i14f 4/I 1-if diii 4/1 H 4/ /41 311/Ill 4/ ti//n 3TtIf4?IE1 TlTflJIEf140i 4/ 3114/41 H-F/n 4lA1Al 3c9IC, 
trr-Ft/ipT 5FT ETiTiT 41 tO 414/1441  ( -tOil), 44 TifET 1,01 ilfthTlf 1/ilclII?d 4/ liT 1d1io1l, iI4 4/H-I :r9-4o-1l 
IfITIlI/IFT 4/ 53 EIITJITTI 14/zn pcc  sth /4/ iitin CIII 4/ 154/41 iitm ¶4/ iiitii4/ El14/ 3lF 4sr If ir 
4lITTE :c93 ii 3-19/141 ii 571 

44/ J41cIp  Ff741 LI JIlIllil /41 3-cHild TIldi ¶4/i' iii f54t" E I4/TTV 11114/Sf 

(i) lUr 11 4/ Ci 311-JIS "1iJ1 

(ii) I/H /4 . .11TH 4/n 9/i  dl dcl IT/ni 

(iii) /1112111 ,iE-lT ¶3f4TffEt4/J 4/ ¶4/i 6 4/ 311151311 44 
- tpi4 4/c 4/ tti qiccnsi /ncc-Iis (/1. 2) 31f1114/-PT 2014 4/ 3ITlT-T 4/ ¶4/4/I 14/il/H 
Ill/tiEhill ill 31FT11=1 lirirfthIol 4A41f41 3-14/n 9Sf 3T4'l1 4/1 SIT TI4/ 4/4/t/ 

I at -in ipp H to b lilerl I, I lIar CUP) /' I Lindel Section 351 of the Central Excise Act 
194-- vhicIi i: lo aisle applicable to lier\'ice lax under Section 83 of the Finance Act, 1994, 
Etil El ppea I agiu at This ordei-  shall lie before the Tribunal on payment of 10% of the duty 
demanded \vhei-c duty or du' and penalty are in dispute, or penalty, where penalty alone is in 
itispu I c, svilc'cl I he El null nt ol 1':e-cleposit payable would be subject to a ceiling of Rs. 10 
Crores. 

Ui ales Ceo hal liar me and Service Tax, "Duty Demanded" shall include 
(i) omno nut cietci-cnined under Section 11 D; 

- ii) ::on a uin t oI erroneous Cenvat Credlit taken; - 
iii arnalin t pay: ible under RLiIe 6 of the Cenvat Credit Rules 

- pioi'idecl Icirther ihat the provisions of this Section shall not apply to the stay 
ilpliCOtiOIi amid appeals penctniy belore any appellate authority prior to the commencement of 
the I'iiiacire (I'-to.11 tat, 21)14 



TR1 i I'( 'F ririur 31TT: 
Revision app1iation to Government of India: 

i 311r T ii1 -$1i Id1 , rzr 3c'-iic. 1c4, 3f11f[, 1994 
35EE irr 3l TF   tJ[U 3-1TT F '&kH-'1 

T,tfr hi fRT d-fld, o1 Rc'-c - i100Ol, t fff?Tr lIo1l E1T1VI / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-i iUOO1, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

zr1 d-lIcI a1'4.-1Io1 d-1Id-Ic , '1I c1lIoi J1Icl  fI ciJlo {J{ d$ ThldIJ-lo1 
fnr rr t a-war q,Ija flb 4R c-i ii1c ilI.dI1 tT:f, rr f 

d{ Zff JUJ 1 c4iIla Tr f iITf o-jccj 
4-HHc flI 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or irorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) fIF1t T ff t id c 4cfç cl trt 
i9. () in[ , TT f1 r trr 81T i 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or terntory outside India. 

(iii) -t-jr, i dIdIo1 f  1n Ii T1T J-jç  i4c1 ffiTr l / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

fff 3c1IIC k cYtCot 1c §-ldlcticl 51st 1 31 1lRTi 1T ¶fr 
dc1 flo- c dI 3fr t 31Tf 3T' 3lklclr-i "(3Tt)1r) mu fTr 311 (r 2), 

1998 ) m 109 iii d, dI''ks4 31F1T iii1a1 ti qr1f dt 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the 1-I lnance (l\Jo.2) 
Act, 1998. 

11d 3TIT 4) t 11I [t[1f  RY-H EA-8 , ?t c11 ock .cllCc1 (3rrr) i-n, 
2001, 1IRT1[ 9 3fl1F , i.i 311f 3 i-n rr 41 :511t ElifcET I 
3(4c-c1 31TT 1T d1c1 311[ 3141[ 3flf t .jjdo- c iifvi 't ocI.I 
3c-IIC, 1c-cb 31t11RTr, 144 c11 .1RT 35-EE *1 1c' c11 31C.,Nd *1IitZI- c1'f tf 

TR-6   c Tt IT1VI / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central 1xcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescnbed fee as prescribed under bection 35-EE 01 CEA, 1944, under 
Major Head of Account. 

31TT lT 1IId fcftr ir 311 c1 fff 

c - - ic,j r fr trt 1000 -/ ir -iIc-1Io1 1i  I 
The reviion application shall be accompanied by a fee of Rs. 200/- where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

(D) zrt  31T1 1 31Tfr & T1 Mccb e1 31TT ¶I(1 1 dIdIo, .34ctd 

f j1lo-H +1 [L 6'k1 L' 4  f it fIv ri1r ic'rIr 
ol14ifl t I.cb 31ctZcr ff 1tT c4iI ct) tch 31T[ 1zIT 11dl I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be pid in the 
aforesaid manner, not withstanding the fact that the one appeal to the Appellant i ribunal or 
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

zf1llr m-ii 3rIr, 1975, i*-1-I 3TRTh -ii 311sf tci PW1 31T1 cl 

tR II[ 6.50 *II i o-.i I I e1 1 eqi i 9T ITT I / 

One cony of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shalYbear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms 01 
the Court Fee Act, 1975, as amended. 

(F) Th-ii ba-i .ic4I, 1r tT lc1lct4. 11)c T11UT (P 1f) J1Ic1c, 1982 [ 

k'ct 31 11[1[ d-jtd) 4 1i-lci c1icI 4) 3Thf I1 A4io1 3TT1T 11T 'lIc1I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tnbunal (Procedure) Rules, 1982. 

(G) 3t  3Tkl IIbI  4,) 3;f I1c1 c!IIb, 1+cd 3   PTmft tv, 

31T fltmJlIR1 www.cbec.gov.in  cb'I I / 
For the elaborate, detailed and latest provisions relating to filin of appeal to the higher 
appellate authority, the appellant may reler to the Departmental wesite www.cbec.gov.in  

(C) 

(i) 

(iv)  

(v)  

(vi)  

(E) 
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Appeal No: 533/Raj/2010 

:: ORDER-IN-APPEAL::  

Being aggrieved with the Refund Order No. 43ISTIRefundt2010 dated 
29.04.2010 (hereinafter referred to as the "impugned order") passed by the then 

Assistant Commissioner, Service Tax Division, Rajkot (hereinafter referred to as 
"the Adjudicating Authority") M/s. Kutch Salt &Allied Industries Ltd., Maitri 

Bhavan, Plot No: 18, Sector 8, Gandhidham 370 201 (Kutch) (hereinafter referred 

to as "the appellant") have filed the present appeal. 

2.1 The issue involved in the matter, in brief, is that the appellant filed an 

application on 29.06.2009 seeking refund of Rs. 9,89,645!- being the Service Tax 

paid on the services used for the export during the quarter Oct. 2008 to December, 

2008, under Notification No: 41/2007-Service Tax dated 06.10.2007, as amended, 

with the Adjudicating Authority. The Adjudicating Authority issued Show Cause 

Notice dated 06.10.2007 wherein it was proposed to reject the claim of refund on the 

grounds that they have not fulfilled the conditions prescribed under Notification No: 

41/2007-Service Tax dated 06.10.2007, as amended. 

2.2 The appellant neither filed reply to Show Cause Notice nor appeared 

for personal hearing before Adjudicating Authority. The Adjudicating Authority vide 

his impugned Order rejected the refund claim of the appellant. The brief of reasons 

for rejection is as under:- 

(i) The appellant sought refund of service tax on the basis of debit notes dated 

26.03.2008 issued by M/s Alvares and Thomas, Manglore and Debit notes is 

not specified documents under Rule 4A of Service tax Rules, 1994. 

(ii) The appellant sought refund of service tax on the basis of invoice issued by 

M/s TCRC, M/s SGS India Pvt.Ltd and M/s Geochem Laboratories Pvt. Ltd. 

The appellant has not submitted any written agreement entered into with buyer 

or rules or regulations stipulating testing's and analysis of the said goods. 

Therefore, the appellant has not fulfilled the conditions of Notification No. 

41/2007-ST dated 06.10.2008. 

(iii) The appellant sought refund of service tax on the basis of transpiration charges 

invoice issued by M!s Tungabhadra Logistics. The said invoices were relating 

to the period April-July,2008. The appellant has not submitted evidence to 

prove that the same goods were exported. 

(iv) The appellant sought refund of service tax on the basis of debit notes issued by 

M/s Cross Trade Shipping, Gandhidham. The service provided are under 

category of Vessel Berthing Charges which are not falling under exempted 

category of service specified in Notification No. 41/2007-ST dated 06.10.2007 

and also Debit notes is not specified documents under Rule 4A of Service tax 

Rules, 1994. 

(v) The appellant sought refund of service tax on the basis of debit notes issued by 

M/s Aspinvvall and Co. Ltd. The service provided as shown as "renewal Fees 

for area insdie NMP" which are not falling under exempted category of service 

' L
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Appeal No: 533/Raj/2010 

specified in Notification No. 41/2007-ST dated 06.10.2007 and also Debit notes 

is not specified documents under Rule 4A of Service tax Rules, 1994. 

(vi) The appellant has filed declaration for non availment of Cenvat Credit of 

Service tax and has not provided declaration regarding non availment of 

drawback of service tax paid. 

3. Being aggrieved with the impugned order, the appellant have filed the 

present appeal no. 533/RAJ/2010 on the grounds that 

(I) As regards Debit notes, they have stated that Export application clearly 

shows the name of the Appellant who is exporting the goods alongiwth other details. 

As regards service tax charged in debit notes, they stated that receipt is issued in 

the name of the agent M/s Alvares and Thomas for collection of Service tax from 

Appellant. 

(ii) The appellant had already enclosed copy of Letter of Credit/Contract 

alongwith Refund application which stipulate terms and conditions between Importer 

and Exporter of goods. 

(iii) As regards refund of service tax in respect of bills issued by M/s tungbhadra 

logistics, the appellant stated that these bill relates to April, May July 2018 but the 

goods were exported in claimed period. The port also charges monthly rentals for 

the area allotted inside port including the service tax, which is also claimed as refund 

by them. 

(iv) The priority berth hiring charges falls under the category of port service u/s 65 

(105)(zn) of Finance Act,1994 and was collected by Kandla Port Trust. 

(v) M/s Aspinwall and Co. is paying service tax on behalf of the appellant and in 

turn issuing debit notes to the Appellant. The service provided by the New maglore 

port are falling under Section 65(105)(zn) of the Finance Act, 1994, which is an 

eligible category as per notification no. 41/2207-St dated 6.10.2007. 

(vi) Appellant has not filed declaration regarding non availment of Cenvat credit 

and duty drawback in absence of any such stipulation in the Notification no. 41/2007-

St dated 6.10.2007. 

4. The said appeal was transferred to call book in the month of August, 2010 cm 

the basis of the Tax Appeal No. 353 of 2010 filed by the Department in the Hon'bie 

High Court of Gujarat against the order of Tribunal, as reported at 2010(17)S.T.R. 

134 (Tn. Ahmedabad) in the case of Cadila Health Care Ltd. v/s Commissioner of 

Central Excise, Ahmedabad. Subsequently, the said appeal was retrieved from call 

book on 28.09.2017. 

C) - 
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Appeal No: 533/Raj/2010 

5. Personal hearing in the matter was held on 10.04.2018 which was attended by 

Shri Manish Vora, Chartered Accountant during which they reiterated the 

submissions made in their appeal and also submit additional submissions. 

6. The appellant vide their letter dated 10.04.2018 has filed additional submissions 

wherein they submitted as under:- 

(I) They have submitted that they have claimed the refund not on the basis of debit 

note issued by M/s. Alvares & Thomas, but on the basis of Export Application filed 

by them with the Port Officer, Karwar Port. Export Application filed with the refund 

claim clearly shows the details viz; name of the Appellant who is exporting the 

goods, name of the vessel through which such goods are exported, name of the 

Commodity, Quantity, Destination Port etc. Regarding Service Tax, same is being 

collected by issuing separate receipt in the name of M/s. Alvares & Thomas by 

giving reference of the Vessel for which it is being collected. Since the Port deals 

with the Exporter/Importer through its Registered Agent only, the Receipt is being 

issued in the name of the registered agent i.e. M/s. Alvares & Thomas for collection 

of Service Tax from the Exporter i.e. the Appellant. It may also be submitted that as 

the refund was claimed on the basis of receipt issued by Port Officer, Karwarand not 

on the basis of debit note issued by registered agent, question of making any 

submission to the effect that whether debit note is a valid document or not does 

not arise. 

(ii) As regards submission of written agreement or Rules & Regulation requiring 

testing & analysis of goods, the Appellant submit that vide their refund application 

dated 29.06.2009 they have furnished copies of Letter of Credit (hereinafter referred 

to as LIC) containing various terms and conditions. L/C is a written agreement 

between buyers and sellers stipulating the terms and conditions based on which 

buyers wants to purchase the goods from the seller. Based on the conditions 

specified in the L/C, the appellant has carried out testing and analysis of the goods 

through nominated inspection! testing agencies as specified in the L/C. In such 

eventuality the contention of the Learned Adjudicating Officer that the appellant has 

not furnished any agreement with the buyer of the goods which requires testing and 

analysis of goods is without any base and devoid of merit and deserves to be 

rejected at thrash hold. 

(iii) As regards refund of service tax on the invoices issued by M!s Tungbhadra 

Logistics for transportation of iron ore, the appellant has submitted that they have 

exported 23100 WMT iron ore fines through m.v. PARASKEVI-Il to China via New 

Mangalore Port in the month of November, 2008. Prior to arrival of vessel, the 

appellant has to accumulate the stock in advance so that they can avoid possibility 

of demurrage that can be occurred due to non-readiness of cargo after the vessel 

arrived at berth. It is because of this reason only the appellant has accumulated the 

stock in the port area some where in the month of April to June-2008 by transporting 

the same through M!s. Tungbhadra Logistics. However, as the deal with the 
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overseas buyer was not concluded during this period, the appellant had to wait upto 

the month of October-2008 for exporting this goods. 

(iv) As regards refund of service tax on the basis of debit notes issued by M/s. 

Cross Trade Shipping which is not a valid document for claiming refund under Rule 

4A of Service Tax Rule, 1994 and the services rendered are shown as vessel 

berthing charges which is not notified as an eligible service under the relevant 

notification, the appellant has submitted that they have claimed refund of service tax 

not on the basis of debit note issued by M/s. Cross Trade Shipping but on the basis 

of marine invoice issued by Kandla Port Trust in favour of registered agent i.e. 

Cross Trade Shipping. At this juncture the appellant submit that Port Authority does 

not deals directly with importer/exporter of goods but it deals through the registered 

Agent which in the case under consideration is Cross Trade Shipping. Now coming 

to the question whether vessel berthing charges is an eligible service or not, the 

appellant invite the attention of towards Section 65(82) of the Finance Act, 1994 

according to which any service provided within the port area either by the port or 

any person authorized by the port are falls under the head "port service". As far as 

issue of validity of debit note are concern, the appellant submit that they have 

claimed refund on the basis of marine bill issued by Kandla Port Trust and not on the 

basis of debit note issued by registered agent 

(v) As regards refund of service tax on "renewal fees and the claim was made on 

the basis of debit note issued by M/s. Aspinall & Co., the appellant has submitted 

that M/s. New Mangalore Port Trust had allotted 4000 Sq. Mtrs unpaved yard inside 

port area for storage of Iron ore to the appellant through the registered agent for 

which port had collected their monthly charges in the form of rent inclusive of service 

tax from the appellant. It is on these rental charges the appellant had paid service 

tax to the port authority for which refund claim has been filed. As the service for 

storage of cargo are provided inside the port area by New Mangalore Port Trust, the 

same is squarely falls U/s. 65(82) of the Finance Act, 1994 and notified to be an 

eligible service under Sr. No. 2 of the relevant notification. As far as question of 

claiming refund through debit note issued by registered agent are concern, the 

appellant has submitted the port authority does not deals directly with importer and 

exporter but it deals through the registered agents only because of which port 

authority had raised invoices or receipts in the name of their registered agent who in 

turn issued the debit notes in the name of appellant. 

(vi) The last ground on which refund claim came to be denied is that the appellant 

has not submitted any declaration with regards to non-availment of CENVAT credit 

and non-availment of Draw back. In this regard the appellant has submitted that 

neither they have availed CENVAT credit nor they have claimed Drawback of service 

tax in respect of goods exported by them. An undertaking to the above effect which 

was not furnished before the Learned Adjudicating Officer is enclosed herewith. 

Page 4 of 8 



Appeal No: 533/Raj/2010 

(v) The appellant vide their letter dated 01.05.2018 has filed further 

submissions wherein they submitted as under:- 

Port Service :-The appellant has reiterated that any service provided within the Port 

area irrespective of type/nature of service provided, would squarely falls under the 

head "Port Services" and eligible for refund under Sr. No. 2 of the Notification No. 

41/2007-ST dated 06.10.2007. In this regard they have relied upon many Judicial 

precedents. 

Technical Testinq & Analysis Service  :- As far as granting of refund on Technical 

Testing & Analysis Service are concern, they have submitted that activity of 

Supervision, Weighment, Sampling, Stuffing, Analysis & Inspection are part and 

parcel of Technical Testing & Analysis Services carried out by Testing Agency and 

notified as an eligible service for claiming of refund under the relevant notification. 

Further the submission of Purchase Order and Testing Certificate, confirming the 

necessary testing & analysis carried out by the exporter alongwith the refund claim 

would deemed as compliance of the conditions as noted. They have relied on many 

judicial pronouncements in the matter. 

Goods Transport Aqency  :- They would also like to place on record that where 

there is export of cargo in bulk (i.e. more than 6000 Mts of cargo) and covered by 

one or more shipping bill, the same could not be transported by a single lorry and 

required to be aggregated at Port premises before shipping document could be 

prepared. In such circumstances compliance of conditions as prescribed in the 

relevant notification under the heading "Goods Transport Agency Service" should be 

ascertain broadly by co-relating evidence of transport and service tax paid on such 

transportation charges and quantity exported. In such situation it is not possible to 

mention in each and every lorry receipt details as prescribed under the head "Goods 

Transport Agency" in the relevant notification. In this regard they rely upon many 

judicial pronouncements on the relevant issue. 

Procedural Violation  :- The appellant has referred decision rendered by Cestat 

Principal Bench, New Delhi in the case of Jam Grani Marmo (P) Ltd. Vs. 

Commissioner of Central Excise, Jaipur, 2016 (45) S.T.R. 430 (Tn. Del.) wherein it is 

held that "if some of the conditions of the notification have not been complied with, 

such lapse should be considered as procedural lapse, for which the substantive right 

of the appellant to claim the benefit of refund as an exporter should not be 

denied/disallowed". 

7. I have carefully gone through the appeal memorandum. I find that since the 

appeal is against rejection of refund claim, there is no need for compliance to 

requirement of Section 35F(i) of Central Excise Act, 1944. I also find that vide letter 

dated 05.08.2010 Authority was asked to submit parawise comments on the points 

raised by the appellant, but till date the same has not been received. 
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'8. I find that only point required to be decided in this case is whether the 

impugned order rejecting the refund claim is just and proper or otherwise. 

9. I find that appellant was service show cause notice on 24.02.2010 as to why 

the refund claim of Rs. 9,89,645/- filed by them should not be rejected under 

notification No. 41/2007-ST dated 06.10.2007 as amended. The appellant did not 

submit written reply in the matter nor sought any personal hearing.. On going 

through the impugned order, I find that the the Adjudicating Authority has passed 

the order without giving proper natural justice to the appellant. In their Appeal 

Memorandum, Appellant have not raised any argument for violation of the principle 

of natural justice. But it is fact that the Adjudicating Authority has not given sufficient 

chance of personal hearing to the appellant and issued the impugned order without 

hearing the appellant personally or without taking into record the submission of 

appellant. The rules of natural justice do not supplant the law of the land but only 

supplement it. It is now firmly established that in the absence of express provisions 

in any statute dispensing with the observance of the natural justice, such principles 

will have to be observed in all judicial, quasi-judicial and administrative proceedings 

which involve civil consequences to the parties. Natural justice recognizes three 

principles: 

Nemo debet essc judex in propria causa — which means that nobody shall be a 

judge in his own or in a cause in which he is interested; 

Audi alterem partem — which means to hear the other side; 

Speaking orders or reasoned decisions. 

Section 33A of the Central Excise Act, 1944 provides opportunity of being 

heard to a party by the adjudicating authority from time to time with grant of 

adjournment to the party not more than three times. Further, CBEC vide its Circular () 
No. 1053/ 2/ 2017-CX dated 10.03.2017, has further on the question of personal 

hearing has clarified as follows: 

"14.3 Personal Hearing: After having given a fair opportunity to the noticee 

for replying to the show cause notice, the adjudicating authority may proceed to fix a 

date and time for personal hearing in the case and request the assessee to appear 

Jefore him for a personal hearing by himself or through an authorized 

representative. At least three opportunities of personal hearing should be given with 

sufficient interval of time so that the noticee may avail opportunity of being heard. 

Separate communications should be made to the noticee for each opportunity of 

personal hearing. In fact separate letter for each hearing / extension should be 

issued at sufficient interval. The adjudicating authority may, if sufficient cause is 

shown, at any state of proceeding adjourn the hearing for reasons to be recorded in 

writing. However, no such adjournment shall be granted more than three times to a 

notice (emphasis supplied) ". 

10. I find that the refund claim was filed for Technical Inspection and Analysis 

Service, Transportation service and Port Service which were used for in connection 

of export. The Adjudicating Authority has rejected the refund claim of Rs. 9,89,645!- 
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mainly because of non fulfillment of conditions of Notification No. 41/2007-ST dated 

06.10.2008 and violation of Rule 4A of Service tax Rules. 

11. As regards refund claim in respect of above services, it was held by 

Adjudicating Authority that debit notes is not a specified documents under Rule 4A of 

Service tax Rules, 1994; that no written agreement was submitted by the appellant 

and thereby they have not fulfilled the conditions of Notification no. 41/2007-St 

dated 06.10.2008; that refund claim for transportation charges related to different 

period and there is no evidence to prove that the same goods were exported ; that 

charges paid in respect of services viz. Vessel Berthing Charges and "Renewal Fees 

for area inside NMPT" were not specified as eligible for refund under notification no. 

41/2007-ST dated 06.10.2007 and documents in respect of Services provided are 

not in pursuance of Rule 4A of Service Tax Rules. However, on going through the 

submission of the appellant I find that the appellant has provided copy Letter of 

Credit, copy contract containing the terms and conditions in some cases, 

summarized statements along with all details while filling the refund claim. I find that 

the Adjudicating Authority has not properly scrutinized the details provided by the 

appellant at the time of filling the claim and simply reject the refund claim 

mentioning that they have not fulfilled the conditions of Notification no. 41/2007-St 

dated 06.10.2008 and service rendered were not specified as eligible for refund 

under notification no. 41/2007-ST dated 06.10.2007. JAC has opined & rejected the 

refund claim stating that the appellant has not fulfilled the conditions of Notification 

110. 41/2007-ST and services for which the refund is claimed by the appellant are 

not specified as eligible services under Noti. No. 41/2007-ST dated 06.10.2007. 

However, he has not elaborated as to which services are specified as eligible 

services and which conditions have not fulfilled under Noti. No. 41/2007-ST dated 

06.10.2007. Also, I find that the Adjudicating Authority has not elaborated how there 

is violation of Rule 4A and in the impugned order. 

12. In view of the above, I find that the documents submitted by the appellant are 

required be verified and the decision taken needed to be justified with proper 

reasons! discussions. Thus, I find that the impugned 010 is cryptic and non speaking 

and is in violation of the principle of natural justice. In large number of decisions, 

various higher appellate authorities have held that grant of refund is a quasi-judicial 

proceedings and application for refund filed by any person cannot be rejected 

without giving proper natural justice to the said person. 

13.. Therefore, to meet the ends of justice, I set-aside the impugned order of the 

Adjudicating Authority on the grounds that it has been passed without observing the 

principles of natural justice and is non —speaking, in light of the decision in the case 

of Singh Alloys (P) Ltd. — 2012 (284) ELT 97 (Tn. Delhi), and remand the matter 

back to Adjudicating Authority, with a direction to decide the matter afresh on merits 

by following principles of natural justice and also justify! issue a speaking order with 

respect to the said refund claim in terms of Notification No. 41/2007-ST dated 

06.1 0.2007. 

L.) 
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14. In holding this, I also rely upon the case law of Honda Seil Power Products 

Ltd.- 2013 (287) ELT 353 (Tn. Del.) wherein a similar view has been taken as regard 

inherent power of the appellate authority to remit back the matters under the 

provisions of Section 35A(3) of the Central Excise Act, 1944. Further, Honble 

Gujarat High Court, in Tax Appeal No. 276 of 2014, in the case of Associated Hotels 

Ltd. has held that even after amendment in Section 35A ibid after 10-05-2011, 

Commissioner of Central Excise would retain the powers of remand. 

15. Accordingly, without expressing any opinion on admissibility of the refund or 

otherwise, the appeal of the Appellant is disposed by way of remand with a direction 

to the Adjudicating Authority to decide the refund claim of the Appellant on merits 

after following principles of natural justice. The appellant is also directed to submit 

their submissions made in the present grounds of appeal before the adjudicating 

authority, so as to enable adjudicating authority to decide all aspects involved in the 

matter on merits 

16. The appeal is accordingly disposed off in above terms. 

w't4 ..:::. 
(SUNIL KUMAR SINGH) 

COMMISSIONER (APPEALS)! 
COMMISSIONER, CGST & CEX, 

GANDHINAGAR 

F. No. V.2!533!RAJ/2010 

 

Place:-Ahmedabad 

Date:- 17.05.2018 

By speed postlHD  

To, 

M/s. The Kutch Salt and Allied Industries Ltd, 

Maitri Bhavan, 

Plot No: 18, Sector 8, 

Gandhidham 370 201 (Kutch)  

Copy to: 

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 

Ahmedabad. 

2) The Commissioner (Appeal), CGST and Central Excise Rajkot. 

3) The Commissioner, GST & Central Excise, Kutch. 

4) The Assistant Commissioner, GST & CEX, Gandhidham Urban. 

5) The Assistant Commissioner(Systems), CGST, Rajkot. 

6) The Superintendent, GCAST arid Central Excise, AR Gandhidham, 

7) A PA to Commissioner CGST and Central Excise Gandhinagar. 

Guard File. 
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