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Appeal / File No. 0.1.0O. No. Date
V2/533/RAJ/2010 43/ST/Reilf 2010 29.04.2010

IS 3T WE&AT (Order-In-Appeal No.):

KCH-EXCUS-000-APP-019-2015-19

or B N
3 E [ 47.05.2018 S FEA A / 23.06.2015
Date of Order: Date of issue:

Passed by Shri Sunil Kumar Singh, Commissioner, CGIT & CX, Gandbhinagaf

HFERTEAT TEAT €/000-H.3.3 (WA fRaish fu.to 20t & W U M HRT 3Ny .
04/0-UH.EY. e 2€.99.30% & IEuT A, AV GElel A g, AREd, SRR 9T a RaE,
AN A facer e seoy B arics, FEA 3ewe olosh AfRTATA seuy ey 313 F AT
gor @ g diell & Wegdl A 3meY uiRd &t & e O e it & wa a7 faygaa i
Eici )

In pursuance to Board’s Notification No. 26/2017-C.Ex (NT} dated 17.10.2017 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Sunidl Kumar Siogh,
Commissioner, CGST & CX, Gandhinagar has been appointed as Appellate Authority for the
purpose of passing orders in respect of appeals filed under Section 35 of Cenltral ixcise Act,
1944 and Section 85 of the Finance Act, 1994

~

3O 3R/ HYFT M/ SURGFRT WERIE R, Sl I eeh/ HaARSY, Thic [ SR
J SR ARt IR S A e ¥ gl

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

wdIdRar & 9iadrel &7 =IF Td Udl /Name & Address of the Appeliants & Respondent -

M/s. Kutch Salt & Allied Industries Lid. plot Mo, 160, Majizi Bhavam, Plot e 13,
Sector-8, -Gandhidham,

TH UG ¥ uida FIE cAlEd WESATEa i A IIFT aiaay / uniaaer &
el g & |@EHAT 21/

.An%f person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.

WAT ok Fedid FeE Yok Ul Aarer HlIe FAriitEor & ufd s, FEET S e
FARPTT 1944 T GRT 358 F e vd  fea an@FmEeT, 1994 Aoy 86 & 3rcave
Reaf@a Serg & S Wbl & 1/ _

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 3513 of CEEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lics to:-

qeffaur aedichel @ TEaleud @ el W e, el el e ug ey el
S0 i AT fo, d% solle & 2, IR & G, 745 feel, @b fi Gl =g 1

The special bench of Customs, Excise & Service Tax /\ﬁpellatc Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.
FRIFT aRESE 1(a) F @are av srhell & srerar v @l el @A ged, S e e Ud
Aty AR srRaer (AEeT) $ g ey fowr, | sfadid e, agaETelr sidet 3rar
HEHAGEIG- 3¢oorE @ & Sl IfRT I/ N
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

2nd Rloor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1(a) above R
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SRR FRi e & waer 3 T STl & T SedlT 3curg e (3dien) fraeTeel, 2001, o

¥ Frer 6 % et i Be a9 Yoy BA-3 &0 ar uigdt oF gor fRar sen @ik | g ¥
T O Ue Ofer O Wi, il IOMe UEER bl WeT savel T arer T ST I \gm, BT 5
ST AT IO WA, 5 ST BGU AT 50 SN WOU ad AT 50 oiE@ T @ HEE & oar @
1,000/~ €, 5,000/~ ¥R LS 10,000/ - T & ALid S gosh &yl Horeed &y @eiRa
eeh @ I, weied e rurnfieer A umer o Wgrieh UoheeR & o @ fohdlr o
e d & da earn ol it do gite Ay fRar Ser @R | e g & e,
dar o 3w o TV g TR g WERRE SR sarnfieser S oemer Feud § | went eer
(T& 3MET) & 1T TS0 w500/ v & faaife Qeeh STHT ShieAT 9T 1/

appeal to the Appetiate Tribunal shall be filed in quadruplicate in form EA-3 / as
cornbed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
R5.10,000/- where amount of duty demand/interest/penialty /refund is upto 5 Lac., 5 Lac to

50 Lac and above 50 Lac respeclively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of an

nominated public sector bank ol the YIace where the bench of the Tribunal is situated.
Application made lor grani of stay shall be accompanied by a fee of Rs. 500/-,

JIURIRT SARNIERRT0T S \HEr 31, (e 3MENeas, 1994 @l anT 86(1) & AT HAThT
feaared, 1994, & foresr 9(1) & ded Ffa qug S.T.-5 7 G uiadt # &1 o gl ve 38
ary fE sne & fawe srder i ond g, 3mehr ufr @rer  Heiest & (3 @ wd ufd g
BT E) ST ST W et @ Wt U Ui & WY, gl TRt B AT [ sarel @ Aley 3R e
TAT SEATAT, AT 5 T T LW FH, 5 W TYC AT 50 @ FAC JF IJUAT 50 g TIC G
3OH R AT SERn 1,000/~ FA, 5,000/~ T AT 10,000/~ FUA H AR StAT qew H gl
TeresT @l TN ek @ 9T, Wi ey Farenfietor T aner & Hgraeh ISIee
AT W TR W wETe BT 3w @ Sl Wil de g1 g@iT fRaT oo anfer | d@diyd

BT &0 AR, J5 dr 3 emEr F e aiRe SfEm gt ey sarnfieor froerar fua g ) °

I M (¥ 3118Y) A0 Jides-ad F e 500/- ¥IU T AR e S e grem |

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed a%amst
{one of wihich shall be cevtilied copy) and  shiould be accom]i)amed. by a fees of Rs. 1000/:
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than fivé lakhs but not exceeding Re. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed banlk draft in favour ol the Assistant Registrar of the bench of nominated Public
Sceevor Bank of the place where the bench of Tribunal is situated. / Application made for

gramt ol stay shall be accompanied by a fee of Rs.500/-.

Tecl RIS, 1094 i e 86 &1 3ol (2) UF (2A) & AT gof dI RN i, AareT

SroAaen, 1994, & ST 9(2) Ud 9(2A) & Jad UG UYT S.T.-7 & & S TR U4 3ES @y
ST, ST I SR AT HIAEd (31dTel), el 3eUie Yodh qany uid 3eer i uirr
HERS Y (3 W 0T afa aemiviE @ ariEe) ST 3ed SaRT WeTdeh S 3dl U,
S LR, S Sl FArfEuT 1 JTdET &9 el dT I &Y aTer MG
ol off WY o7 Yewsr el gl 1 g
The appeal under sub section {2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For 5T.7 as prescribed under Rule 9 (2} & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a vopy of order of Commissionier Central Excise or Comrmissioner,
Central Excise (Appeals) (one ol which shall be a certified copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central fxcise/ Service Tax fto file the appeal before the Appellate Tribunal.
AT Qeeh, AT IeUle Yoo v TRy el urfereReer (deee) & ufar el & AEe 7 el
3ot oedy N 1944 @ arg 3500 & eetd, S faehr sifafee, 1994 fr arr 83 &
IRt TareET w8l el oS ¥, sw Ry & Ul i witERer F srfie e S 3cig
RAEHAAAT Y AT F 10 T (10%), S OART o S fGarfed g, ar S, o9 dhae S
feaifee &, @7 weratT Rear one, e 13 3w a1 & 3fderd oA R ST arelr smféia o afr e
FUE BUT W MR o N
AR 3T e U AR & I AT U 9T e 7 e nfder §

(i) ary 11 A & e TR

(ii) AT STAT hi ST I ST A

(i) werde S TAnAEE & FeHE 6 % A 8w

- gt Oy e gy i S ot faednr (@ 2) 3FEReT 2014 F 3w @ ga TR ey

SITERRT & Ger [ aeher e2art 36l ud 3rder s onay 181 gev
For an appeal to be liled betove the CESTAT, under Section 35F of the Central Excise Act,
1944 which s also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or dagy and penalty arz in dispute, or penalty, where penalty alone is in

dispute, provided the amount of pee-deposit payable would be subject to a ceiling of Rs. 10
Crores,

S S
oG 3cHlE

Under Central fxdise and Service Tax, “Duty Demanded” shall include :

(1) amount determined under Section 11 D;
1) amount of crroncous Cenvat Credit taken;
i1} amaount payable under Rule 6 of the Cenvat Credit Rules

provided lurther thal the provisions of this Section shall not apply to the stay

application and appeals pending before any appellate authority prior to the commencement of

the Minance (Mo.2) Act, 20104
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SRS BIER T TRIGTOT ATde :

Revision application to Government of Indjfa: = _
saaﬁ%raﬁgaﬁwmﬁw #, FT 3c9E Yo NATIA, 1994 H O
35EE & SUH WqF F IHed 3w o, SRS TR, qoderer des sis, ed saren, qored
fasmeT, el HfSer, Shaet &9 s1aer, Fog A6, 795 Rea-110001, & Brar s @iiRe) /

A revision aBpllcatiqn_ lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Dee

Building, Parliament Streéet, New Delhi-110001, under Section 35EE of the CEA 1944 ig
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

I F1er & RN FhdTet & A A, Sl TR R Aol H fRE e { HER I aRIe
% el A R e FREe a1 R R T SR TR & @Y SR I RS & R, A R
mimwﬁm%w%ﬁw,%ﬁ%m%wmﬁm%w
g I

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or

to another factory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse

HRG & S1e foRely Iog a1 &9 W flid o @ oA & R #F gged w7 A )l e
Feald 3cU1E Yok & P (RT) & AW #H, S 3R & argY fpdt asg a1 & &1 ot & =i 3
/

In case of rebate of duty of excise on goods exported to any country or territory outside India

of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

Il 3cUTE; Yok T AT U 97 AR & a6, AT AT 9T &l Al i far = g/
In case of goods exported outside India export to Nepal or Ehutan, without payment of duty.
GARTT 3cug & Ieulee qed F A & U S ST FAT sH JUIH vd sEw e
waure & e Ao @ ot ¥ T T e o e (3nden) & gann faed sfRm (@1 2),
1998 &1 arT 109 & garT faga & 75 arili@ rgar AR 9w ar o F aika #Fe v g/

Credit of any duty allowed to be utilized towards paﬁfment of excise duty on final products

under the prfovisions of this Act or the Rules made there under such order is }?assed by the

Xognrlnglagloner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .

IRFT et & & 9idal 999 &A1 EA-8 H, ST T & 3curg Yok (3dieh) faaAraed,
2001, & @ 9 & 3iadia RS §, s@ 3 & @vor & 3 AR & Faeg fr e TR |
IGRIF e & W Hel HieRr a 37drer e H & 9idr Heleed 1 ST @rigel @ § el
3cute; ek ifAfaaa, 1944 6 o 35-EE & dgd AuiRa g & semeeh & wew & dv w
TR-6 #T Ui HewaT 6T AT arfevl /

The above ;ippljcation shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise {Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the QIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

YAQIETOT MaEe & @Y enfaiad @i e & serel dr S @ _
aﬁmwmmmmmwﬁﬁmmw-wwﬁm ST 3R Al welee
A UF I T W SIET 7 al &9 1000 -/ &7 3971 fhar Siv |

The revision application shall be accompanied by a fee of Rs. 200/- where the amount
involved in Rupees One Lac or less and Rs. 1000/* where the amount involved is more than
Rupees One Lac.

R 30 R F S AT INSW F FARY § A TAF A MU F AT ek H I, ITRA
GaT & RAT ST TIRY] 58 a2 & 2 gU o T oI G F ¥ U & fov quieuy ardieh
FARETOT & UF e a1 FEF TER H UF A hdT Sar § |/ In case, if the order

covers various numbers of order- in Original, fee for each O.1.O. should be paid in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lakh fee of Rs. 100/- for each.

TARNRT Farrerd Yo IAWTH, 1975, & -1 & ITaR AT A U9 T I H
ﬁw%ﬁ%&so@wwaw%%w@maﬁvu o
One cqu of a%plication or 0.1.0. as the case may be, and the order of the adjudlcatlrg% ~

authority shall bear a court fee stamp of Rs. 6.50 a$ prescribed under Schedule-I in terms
the Court Fee Act,1975, as amended.

TAT 2o, FAT 3 Yok Ud D AT FIraREer (@ fafen) e, 1982 # afvla
TS 3 Haleyd A S GEAfad HE arer eraEt i 3T o e snefa [ sar g1/

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

sea 3T WiRE & 3de el s ¥ waftd s, faega 3R adeas gaget & v,
et Femeir dedEe www.cbec.gov.in @ & HHAd & |/

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in







Appeal No: 533 /Raj/2010

:: ORDER-IN-APPEAL ::

Being aggrieved with the Refund Order No. 43/ST/Refund/2010 dated
29.04.2010 (hereinafter referred to as the “impugned order”) passed by the then
Assistant Commissioner, Service Tax Division, Rajkot (hereinafter referred to as
“the Adjudicating Authority”) M/s. Kutch Salt &Allied Industries Ltd., Maitri
Bhavan, Plot No: 18, Sector 8, Gandhidham 370 201 (Kutch) (hereinafter referred
to as “the appellant”) have filed the present appeal.

2.1 The issue involved in the matter, in brief, is that the appellant filed an
application on 29.06.2009 seeking refund of Rs. 9,89,645/- being the Service Tax
paid on the services used for the export during the quarter Oct. 2008 to December,
2008, under Notification No: 41/2007-Service Tax dated 06.10.2007, as amended,
with the Adjudicating Authority. The Adjudicating Authority issued Show Cause
Notice dated 06.10.2007 wherein it was proposed to reject the claim of refund on the
grounds that they have not fulfiled the conditions prescribed under Notification No:
41/2007-Service Tax dated 06.10.2007, as amended.

2.2 The appellant neither filed reply to Show Cause Notice nor appeared
for personal hearing before Adjudicating Authority. The Adjudicating Authority vide
his impugned order rejected the refund claim of the appellant. The brief of reasons
for rejection is as under:-

(i) The appellant sought refund of service tax on the basis of debit notes dated
26.03.2008 issued by M/s Alvares and Thomas, Manglore and Debit notes is
not specified documents under Ruie 4A of Service tax Rules, 1994.

(ii) The appellant sought refund of service tax on the basis of invoice issued by
M/s TCRC, M/s SGS India Pvt.Ltd and M/s Geochem Laboratories Pvt. Ltd.
The appellant has not submitted any written agreement entered into with buyer
or rules or regulations stipulating testing’'s and analysis of the said goods.
Therefore, the appellant has not fulfilled the conditions of Notification No.
41/2007-ST dated 06.10.2008.

(iii) The appellant sought refund of service tax on the basis of transpiration charges
invoice issued by M/s Tungabhadra Logistics. The said invoices were relating
to the period April-July,2008. The appellant has not submitted evidence to
prove that the same goods were exported.

(iv) The appelhlant sought refund of service tax on the basis of debit notes issued by
M/s Cross Trade Shipping, Gandhidham. The service provided are under
category of Vessel Berthing Charges which are not falling under exempted
category of service specified in Notification No. 41/2007-ST dated 06.10.2007
and also Debit notes is not specified documents under Rule 4A of Service tax
Rules, 1994.

{(v) The appellant sought refund of service tax on the basis of debit notes issued by
M/s Aspinwall and Co. Ltd. The service provided as shown as “renewal Fees
for area insdie NMP” which are not falling under exempted category of service
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Appeal No: 533/Raj/2010

specified in Notification No. 41/2007-ST dated 06.10.2007 and also Debit notes
is not specified documents under Rule 4A of Service tax Rules, 1994,

(vi) The appellant has filed declaration for non availment of Cenvat Credit of
Service tax and has not provided declaration regarding non availment of
drawback of service tax paid.

3. Being aggrieved with the impugned order, the appellant have filed the
present appeal no. 533/RAJ/2010 on the grounds that ...

(D As regards Debit notes, they have stated that Export application clearly
shows the name of the Appellant who is exporting the goods alongiwth other details.
As regards service tax charged in debit notes, they stated that receipt is issued in
the name of the agent M/s Alvares and Thomas for collection of Service tax from
Appellant.

(i) The appellant had already enclosed copy of Letter of Credit/Contract
alongwith Refund application which stipulate terms and conditions between Importer
and Exporter of goods.

(iii)  As regards refund of service tax in respect of bills iss.ued by M/s tungbhadra
logistics, the appellant stated that these bill relates to April, May July 2018 but the
goods were exported in claimed period. The port also charges monthly rentals for
the area allotted inside port including the service tax, which is also claimed as refund
by them.

(iv)  The priority berth hiring charges falls under the category of port service u/s 65
+(105)(zn) of Finance Act,1994 and was collected by Kandla Port Trust.

(v) M/s Aspinwall and Co. is paying service tax on behalf of the appellant and in
turn issuing debit notes to the Appellant. The service provided by the New maglore
port are falling under Section 65(105)(zn) of the Finance Act, 1994, which is an
eligible category as per notification no. 41/2207-St dated 6.10.2007.

(vi)  Appellant has not filed declaration regarding non availment of Cenvat credit
and duty drawback in absence of any such stipulation in the Notification no. 41/2007-
St dated 6.10.2007.

4. The said appeal was transferred to call book in the month of August, 2010 on
the basis of the Tax Appeal No. 353 of 2010 filed by the Department in the Hon’ble
High Court of Gujarat against the order of Tribunal, as reported at 2010(17)S.T.R.
134 (Tri. Ahmedabad) in the case of Cadila Health Care Ltd. v/s Commissioner of
Central Excise, Ahmedabad. Subsequently, the said appeal was retrieved from call
book on 28.09.2017.
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Appeal No: 533/Raj/2010

5. Personal hearing in the matter was held on 10.04.2018 which was attended by
Shri. Manish Vora, Chartered Accountant during which they reiterated the
submissions made in their appeal and also submit additional submissions. -

6. The appeliant vide their letter dated 10.04.2018 has filed additional submissions
wherein they submitted as under:-

(i)  They have submitted that they have claimed the refund not on the basis of debit
note issued by M/s. Alvares & Thomas, but on the basis of Export Application filed
by them with the Port Officer, Karwar Port. Export Application filed with the refund
claim clearly shows the details viz; name of the Appellant who is exporting the
goods, name of the vessel through which such goods are exported, name of the
Commodity, Quantity, Destination Port etc. Regarding Service Tax, same is being
collected by issuing separate receipt in the name of M/s. Alvares & Thomas by
giving reference of the Vessel for which it is being collected. Since the Port deals
with the Exporter/importer through its Registered Agent only, the Receipt is being
issued in the name of the registered agent i.e. M/s. Alvares & Thomas for collection
of Service Tax from the Exporter i.e. the Appellant. It may also be submitted that as
the refund was claimed on the basis of receipt issued by Port Officer, Karwar and not
on the basis of debit note issued by registered agent, question of making any
submission to the effect that whether debit note is a valid document or not does
not arise.

(ii)  As regards submission of written agreement or Rules & Regulation requiring
testing & analysis of goods, the Appellant submit that vide their refund application
dated 29.06.2009 they have furnished copies of Letter of Credit (hereinafter referred
to as L/C) containing various terms and conditions. L/C is a written agreement
between buyers and sellers stipulating the terms and conditions based on which
buyers wants to purchase the goods from the seller. Based on the conditions
specified in the L/C, the appellant has carried out testing and analysis of the goods
through nominated inspection/ testing agencies as specified in the L/C. In such
eventuality the contention of the Learned Adjudicating Officer that the appellant has
not furnished any agreement with the buyer of the goods which requires testing and
analysis of goods is without any base and devoid of merit and deserve§ to be
rejected at thrash hold.

(iii) As regards refund of service tax on the invoices issued by M/s Tungbhadra
Logistics for transportation of iron ore, the appellant has submitted that they have
exported 23100 WMT iron ore fines through m.v. PARASKEVI-II to China via New
Mangalore Port in the month of November, 2008. Prior to arrival of vessel, the
appellant has to accumulate the stock in advance so that they can avoid possibility
of demurrage that can be occurred due to non-readiness of cargo after the vessel
arrived at berth. It is because of this reason only the appellant has accumulated the
stock in the port area some where in the month of April to June-2008 by transporting
the same through M/s. Tungbhadra Logistics. However, as the deal with the
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overseas buyer was not concluded during this period, the appellant had to wait upto
the month of October-2008 for exporting this goods.

(iv) As regards refund of service tax on the basis of debit notes issued by M/s.
Cross Trade Shipping which is not a valid document for claiming refund under Rule
.4A of Service Tax Rule, 1994 and the services rendered are shown as vessel
berthing charges which is not notified as an eligible service under the relevant
notification, the appellant has submitted that they have claimed refund of service tax
not on the basis of debit note issued by M/s. Cross Trade Shipping but on the basis
of marine invoice issued by Kandla Port Trust in favour of registered agent i.e.
Cross Trade Shipping. At this juncture the appellant submit that Port Authority does
not deals directly with importer/exporter of goods but it deals through the registered
Agent which in the case under consideration is Cross Trade Shipping. Now coming
to the question whether vessel berthing charges is an eligible service or not, the
appellant invite the attention of towards Section 65(82) of the Finance Act, 1994
according to which any service provided within the port area either by the port or
any person authorized by the port are falls under the head “port service”. As far as
issue of validity of debit note are concern, the appellant submit that they have
claimed refund on the basis of marine bill issued by Kandla Port Trust and not on the
basis of debit note issued by registered agent .

“(v) Asregards refund of service tax on “renewal fees and the claim was made on
the basis of debit note issued by M/s. Aspinall & Co., the appellant has submitted
that M/s. New Mangalore Port Trust had allotted 4000 Sq. Mtrs unpaved yard inside
port area for storage of Iron ore to the appellant through the registered agent for
which port had collected their monthly charges in the form of rent inclusive of service
tax from the appellant. It is on these rental charges the appellant had paid service
tax to the port authority for which refund claim has been filed. As the service for
storage of cargo are provided inside the port area by New Mangalore Port Trust, the
same is squatrely falls U/s. 65(82) of the Finance Act, 1994 and notified to be an
eligible service under Sr. No. 2 of the relevant notification. As far as question of
claiming refund through debit note issued by registered agent are concern, the
appellant has submitted the port authority does not deals directly with importer and
exporter but it deals through the registered agents only because of which port
authority had raised invoices or receipts in the name of their registered agent who in
turn issued the debit notes in the name of appellant.

‘(vi) The last ground on which refund claim came to be denied is that the appeliant
has not submitted any declaration with regards to non-availment of CENVAT credit
and non-availment of Draw back. In this regard the appellant has submitted that
neither they have availed CENVAT credit nor they have claimed Drawback of service
tax in respect of goods exported by them. An undertaking to the above effect which
was not furnished before the Learned Adjudicating Officer is enclosed herewith,

Jed
c/k"iuté )/L/‘
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(v) The abpellant vide their letter dated 01.05.2018 has filed further
submissions wherein they submitted as under:-

Port Service :-The appellant has reiterated that any service provided within the Port
area irrespective of type/nature of service provided, would squarely falls under the
head “Port Services” and eligible for refund under Sr. No. 2 of the Notification No.

41/2007-ST dated 06.10.2007. In this regard they have relied upon many Judicial
precedents.

Technical Testing & Analysis Service :- As far as granting of refund on Technical
Testing & Analysis Service are concern, they have submitted that activity of
Supervision, Weighment, Sampling, Stuffing, Analysis & Inspection are part and
parcel of Technical Testing & Analysis Services carried out by Testing Agency and
notified as an eligible service for claiming of refund under the relevant notification.
Further the submission of Purchase Order and Testing Certificate, confirming the
necessary testing & analysis carried out by the exporter alongwith the refund claim
would deemed as compliance of the conditions as noted. They have relied on many
judicial pronouncements in the matter.

Goods Transport Agency :- They would also like to place on record that where
there is export of cargo in bulk (i.e. more than 6000 Mts of cargo) and covered by
one or more shipping bill, the same could not be transported by a single lorry and
required to be aggregated at Port premises before shipping document could be

prepared. In such circumstances compliance of conditions as prescribed in the
relevant notification under the heading “Goods Transport Agency Service” should be
ascertain broadly by co-relating evidence of transport and service tax paid on such
transportation charges and quantity exported. In such situation it is not possible to
mention in each and every lorry receipt details as prescribed under the head “Goods
Transport Agency” in the relevant notification. In this regard they rely upon many
judicial pronouncements on the relevant issue.

Procedural Violation :- The appellant has referred decision rendered by Cestat

Principal Bench, New Detlhi in the case of Jain Grani Marmo (P) Lid. Vs.
Commissioner of Central Excise, Jaipur, 2016 (45) S.T.R. 430 (Tri. Del.) wherein it is
held that “if some of the conditions of the notification have not been complied with,
such lapse should be considered as procedural lapse, for which the substantive right
of the appellant to claim the benefit of refund as an exporter should not be
denied/disallowed”.

I | have carefully gone through the appeal memorandum. | find that since the
appeal is against rejection of refund claim, there is no need for compliance to
requirement of Section 35F(i) of Central Excise Act, 1944. | also find that vide letter
dated 05.08.2010 Authority was asked to submit parawise comments on the points
raised by the appellant, but till date the same has not been received.
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‘8. | find that only point required to be decided in this case is whether the
impugned order rejecting the refund claim is just and proper or otherwise.

9. | find that appellant was service show cause notice on 24.02.2010 as to why
the refund claim of Rs. 9,89,645/- filed by them should not be rejected under
notification No. 41/2007-ST dated 06.10.2007 as amended. The appellant did not
submit written reply in the matter nor sought any personal hearing.. On going
through the impugned order, | find that the the Adjudicating Authority has passed
the order without giving proper natural justice to the appellant. In their Appeal
Memorandum, Appellant have not raised any argument for violation of the principle
of natural justice. But it is fact that the Adjudicating Authority has not given sufficient
chance of personal hearing to the appellant and issued the impugned order without
hearing the appellant personally or without taking into record the submission of
appellant. The rules of natural justice do not supplant the law of the land but only
supplement it. It is now firmly established that in the absence of express provisions
in any statute dispensing with the observance of the natural justice, such principles
will have to be observed in all judicial, quasi-judicial and administrative proceedings
which involve civil consequences to the parties. Natural justice recognizes three
principles:

Nemo debet essc judex in propria causa — which means that nobody shall be a
judge in his own or in a cause in which he is interested;

Audi alterem partem — which means to hear the other side;

Speaking orders or reasoned decisions.

Section 33A of the Central Excise Act, 1944 provides opportunity of being
heard to a party by the adjudicating authority from time to time with grant of
adjournment to the party not more than three times. Further, CBEC vide its Circular
No. 1053/ 2/ 2017-CX dated 10.03.2017, has further on the question of personal
hearing has clarified as follows:

“14.3 Personal Hearing: After having given a fair opportunity to the noticee
for replying to the show cause notice, the adjudicating authority may proceed fo fix a
date and time for personal hearing in the case and request the assessee to appear
before him for a personal hearing by himself or through an authorized
representative. At least three opportunities of personal hearing should be given with
sufficient interval of time so that the noticee may avail opportunity of being heard.
Separate communications should be made to the noticee for each opportunity of
personal hearing. In fact separate lefter for each hearing / extension should be
issued at sufficient inferval. The adjudicating authority may, if sufficient cause is
shown, at any state of proceeding adjourn the hearing for reasons to be recorded in
writing. However, no such adjournment shall be granted more than three times fo a
notice (emphasis supplied)”.

10. | find that the refund claim was filed for Technical Inspection and Analysis

Service, Transportation service and Port Service which were used for in connection

of export. The Adjudicating Authority has rejected the refund claim of Rs. 9,89,645/-
gvM\b/’L'
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mainly because of non fulfillment of conditions of Notification No. 41/2007-ST dated
06.10.2008 and violation of Rule 4A of Service tax Rules.

11.  As regards refund claim in respect of above services, it was held by
Adjudicating Authority that debit notes is not a specified documents under Rule 4A of
Service tax Rules, 1994; that no written agreement was submitted by the appellant
and thereby they have not fulfilled the conditions of Notification no. 41/2007-St
dated 06.10.2008; that refund claim for transportation charges related to different
period and there is no evidence to prove that the same goods were exported ; that
charges paid in respect of services viz. Vessel Berthing Charges and “Renewal Fees
for area inside NMPT” were not specified as eligible for refund under notification no.
41/2007-ST dated 06.10.2007 and documents in respect of Services provided are
not in pursuance of Rule 4A of Service Tax Rules. However, on going through the
submission of the appellant | find that the appellant has provided copy Letter of
Credit, copy contract containing the terms and conditions in some cases,
summarized statements along with all details while filling the refund claim. | find that
the Adjudicating Authority has not properly scrutinized the details provided by the
appellant at the time of filling the claim and simply reject the refund claim
mentioning that they have not fulfilled the conditions of Notification no. 41/2007-St
dated 06.10.2008 and service rendered were not specified as eligible for refund
under notification no. 41/2007-ST dated 06.10.2007. JAC has opined & rejected the
refund claim stating that the appellant has not fulfilled the conditions of Notification
no. 41/2007-ST and services for which the refund is claimed by the appellant are
not specified as eligible services under Noti. No. 41/2007-ST dated 06.10.2007.
However, he has not elaborated as to which services are specified as eligible
services and which conditions have not fulfiled under Noti. No. 41/2007-ST dated
06.10.2007. Also, | find that the Adjudicating Authority has not elaborated how there
is violation of Rule 4A and in the impugned order.

12.  In view of the above, | find that the documents submitted by the appellant are
required be verified and the decision taken needed to be justified with proper
reasons/ discussions. Thus, | find that the impugned OlO is cryptic and non speaking
and is in violation of the principle of natural justice. In large number of decisions,
various higher appellate authorities have held that grant of refund is a quasi-judicial
proceedings and application for refund filed by any person cannot be rejected
without giving proper natural justice to the said person.

13..  Therefore, to meet the ends of justice, | set-aside the impugned order of the
Adjudicating Authority on the grounds that it has been passed without observing the
principles of natural justice and is non —speaking, in light of the decision in the case
of Singh Alloys (P) Ltd. — 2012 (284) ELT 97 (Tri. Delhi), and remand the matter
back to Adjudicating Authority, with a direction to decide the matter afresh on merits
by following principles of natural justice and also justify/ issue a speaking order with
respect to the said refund claim in terms of Notification No. 41/2007-ST dated
06.10.2007.

—
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14.  In holding this, | also rely upon the case law of Honda Seil Power Products
Ltd.- 2013 (287) ELT 353 (Tri. Del.) wherein a similar view has been taken as regard
inherent power of the appellate authority to remit back the matters under the
provisions of Section 35A(3) of the Central Excise Act, 1944. Further, Hon'ble
Gujarat High Court, in Tax Appeal No. 276 of 2014, in the case of Associated Hotels
Ltd. has held that even after amendment in Section 35A ibid after 10-05-2011,
Commissioner of Central Excise would retain the powers of remand.

16. Accordingly, without expressing any opinion on admissibility of the refund or
‘otherwise, the appeal of the Appellant is disposed by way of remand with a direction

to the Adjudicating Authority to decide the refund claim of the Appellant on merits _
after following principles of natural justice. The appellant is also directed to submit Q
their submissions made in the present grounds of appeal before the adjudicating
authority, so as to enable adjudicating authority to decide all aspects involved in the

matter on merits

16. The appeal is accordingly disposed off in above terms.
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