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In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Sunil Kumar Singh,
Commissioner, CGST & CX, Gandhinagar has been appointed as Appellate Authority for the
purpose of passing orders in respect of appeals filed under Section 35 of Central Excise Act,
1944 and Section 85 of the Finance Act, 1994.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

q rfieerat & YIQar &7 1# U9 9T /Name & Address of the Appellants & Respondent :-

Om Siddh Vinayak Impex Pvt. Ltd.,, Shed No. 369, 370, Sector-IV, KASEZ,
Gandhidham,
U EET) § IRT g AFd HFAAGd S H IIIFd WS /[ TEHT & HHET

AT GRR FX qHT 5/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.

(A)  HE Yed  HET A Yoh  Td [ ARl SRR & 9id 3o, Feid 3cure Yeh
HRADIH 1044 T URT 35B F A TS fdod OGS, 1994 & URT 86 & T

frafaf@a sterg & o g § 1/
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

()  oelfeRor qeaids & Gealoud W HEA WA Yoh, Feld 3cdeA Yo Td [T Al
IR0 1 IR dis, dT¢ sdlld o 2, 3R. &. W, 75 Bea), & & el Ty |/
The special bench of Customs Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.
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gdthe West reglonal bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,
Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as

\mTtloned in para- 1(a) abové
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6 % 3 e fF T Jo7 EA-3 @ ar wfeat
¥ FA U 90 & TR, SEl 3cU1g Yo HI AT SqST H; AT
I FEY A, 5 @ A AT 50 ol IAC Jh HYAT 50 oG IYC @ 3k g Al FHAW
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[ H AT, B Al sArneor H T & Wereh ISR & Ae o foher o
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d% T 39 a7 g aifgr A FEfd e SgranfteRer fr arEr U § | e e
(T IE) & AT 3Ae-97 & WY 500/~ 39T & AR Yeh STAT HET glam |/

The appeal to the Appellate Tribunal! shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/- where amount of duty demand/interest/ fpenalty/ refund is upto 5 Lac., 5 Lac to
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of an
nominated public sector” bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadrua}ihcate in Form S.T.5 as prescribed under Rule 9( lﬁ) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should_be accom;fanled a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the ainount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of tHe Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.

faca afRfFaw, 1994 Hr arr 86 Fr IT-arIT (2) v (2A) F IFANT gof Hr R 3, VAHT
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The appeal under sub section {2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A} of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise prpeals) {one of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

AT Yok, FolT 3caTg Yo Td Farehd el TIfEER0T (9Fee) & wid Idel & A7 F Fh g
3cUTe Yook HMAATH 1944 & URT 3506 & IHAdd, S A wfAfaEs, 1994 & anr 83 &
I A H o R F S §, 39 I F A ey wfteer F e s @wg 3cg
[eh/HaT T AT & 10 YfAwT (10%), ST HieT v FA= fared & a1 S, Siq dael AT
faarfee &, &7 o= fohar Sie, aerd & @ o & et S f& o= arelr sfda & ufer e
FU3 TIC ¥ HEF 7 8l
Seard 3CUTE Yo T AR & AT “AieT U 0 Yo A ot e §
(i) aRT 11 3 & IFJIT &H
(i) YeAde STAT FT o I8 ITaTd T
(il) YT FAT AT F FAHA 6 & AT T WA
- et 9% 6 50 o & wiawe e (8. 2) fAfme 2014 & 3we ¥ qF R srhel
IO & ForeT fauRTels Ve 316l va 3diel &l oe] w781 granl/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
c(l:ispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
rores,
Under Central Excise and Service Tax, “Dut%Dernanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
ii1) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay

application and appeals pending before any appellate authority prior to the commencement of
the Finance (No.2) Act, 2014.
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Revision :;%pli?:ation to Government of India:  _
S 3MMCRT HI YA ' Tl H, ¥ 3cule Yoob HRAWIH, 1994 T ary
35EE & FAH W & JHedld sax v, SIReF WWehR, Goieror et 1S, fed #amem, Tored
fastreT, <iel #fSrer, Shaet & s1aeT, Fae AT, o feel- 110001, & fRaT Sl a1iRul /

A revision aBplicatiqn_ lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Departmenf of Revenue, 4th Floor, Jeevan Dee

Building, Parliament Stréet, New Delhi-110001, under Section 35EE of the CEA 1944 ilPl
respect of the following case, governed by first provise to sub-section (1) of Section-35B ibid:

g AT & A JhaTe & FHA H, 5T TR FRET Al B T HREE A HER IE & GRIHAA
& eI AT Rl 3iey FRErE ar O Rl T 2R 9 gEY HSN 98 URITHA & g, AT R
fﬂﬁgim%@ﬁm%m%aﬁm,%ﬁ%mﬁ@ﬁ@ﬁm%m

=S A 7

In case of any loss of %oods, where the loss occurs in transit from a factory to a warehouse or
to another factory or from one warchouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse

W%mﬁ@mmaﬁaﬁﬁaﬁawrﬁm%ﬁﬁaﬁﬁwaﬁmmﬁ@
Frald 3 Yooh & P (W) & AW 7, o s7Ra & agx vl Tsg 41 &7 &1 fia & ariy 8
/

In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India. g

I 3eE Yo AT I R 9T el & ST, T AT T A AT far aww g/

In case of goods exported outside India export to Nepal or %hutan, without payment of duty.

AR 3cueg & IcUlee Yo & AT & I St 3 HET 37 IVREH vd zwd At
TEUEl & ded A B oS ¥ T ander o amgwa (3rfe) & gERT fed sRtEE  (#7. 2),
1998 &1 9RT 109 & garT fagd & a5 arliw 3rzar FaArmaf® gt ar o F aig fee av &y

Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under such order is passed bKI the

Xognrlngiasgoner {Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .

3T JMdeA A Al 9fdar 99T TEAr EA-8 #, S & & 3cueed Yed (31t e,
2001, & A 9 & 3adg AfARSe &, 50 3Ry & §IYUT & 3 FHE & HaAd d A AR |
IRNFT e & AT HA G T el 3G H gl Ifodm Heresd H e aifRe) @ & e
3crE Yoo IMAIAAH, 1944 1 aRT 35-EE & ded @uila o 1 seeeh & @ew & dv «
TR-6 &1 9 HeeeT & Sl =@nfewl /

The above %pplication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accoménan;ed by a copy of TR-5 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. ’

Y=AYIEIOT 3iTde & A HAEfafad Muiia e f serel §1 ol @ik
ST Horeel T U AT T AT 3HY HA &1 o FI 200/~ F IFER AT AT AR AR Hewwer
A T o ®97 § ST & df 99 1000 -/ & 9T fohar v |

The revision application shall be accompanied by a fee of Rs. 200/- where the amount
glvolvedom RLupees One Lac or less and Rs. 1000/- where the amount involved is more than
upees One Lac.

I 30 ey A FS A A F FHAEY § A TAF HA IRY & AT Aoh W I, Iuerd
T A R o SR S8 J2 F g gv off #r foEr 9dr e @ aue & U quneuty s
AATIROT A Ueh 3N I FET PR Tk 3dead AT S § | / In case, if the order

covers various numbers of order- in Original, fee for each 0.1.O. should be paid in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if

~excising Rs. 1 lakh fee of Rs. 100/- for each.

TYHATRA ey Yo JRATs, 1975, & pqal-1 & AR Hel RN Td TET 37Teer &
ufy ¥ WU 6.50 TT T FARTET Ued [iRe o 2T Tieyl /

One copy of application or 0.1.0. a8 the case may be, and the order of the adjudicating
authori?y shall %ear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms of
the Court Fee Act,1975, as amended.

OIAT ook, Feard 3cdg e Ud Fared ey =ararieor (7 faft) faeraelr, 1982 & afvla
T 3T Faleud AT F AEATed e aTer AT S 3 o et 3eiSa R oA B/

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal {Procedure) Rules, 1982

T AT WRE F A ST we ¥ FERT 9w, fAega iR adsad g § o,
el faemefir deense www.cbec.gov.in @ &@ Whd & | /

For the elaborate, detailed and latest provisions relating to ﬁling of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www,.cbec.gov.in
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:: ORDER-IN-APPEAL ::

Being aggrieved Witﬁ'i.ihe Order-in-Original No: 54/ ST/
Refund/2010 dated 19/20-0545010 (hereinafter referred to as
“impugned order”), passed by the Assistant Commissioner, Service
Tax Division, Rajkot (hereinafter referred to as “Adjudicating
Authority”), M/s. Om Siddh Vinayak Impex Pvt. Limited, Shed
No. 369 & 370, Sector-1V, KASEZ, Gandhidham, Kutch 370 230
(hereinafter referred to “the appellant”), have filed present

appeal.

2. The appellant filed a Refund claim on 30-09-2009,
under Notification No: 9/2009-ST dated 03.03.2009, as amended
(hereinafter referred to as the “said notification”), seeking
refund of Rs. 76,015/~ being the amount of Service Tax paid by
them on shipping line charges like terminal handling charges and

bill of lading charges.

3. During scrutiny of the said rebate claim, it was
observed by the Adjudicating Authority that the said refund claim
was filed beyond the period of 6 months, as required in terms of
clause 2(f) to the Notification No. 09/2009-ST dated 03.03.2009.
Further it was observed that the claimant had not enclosed copy of
the list of specified services required in relation to the authorised
operations in the Special Economic Zone, as approved by the
Approval Committee, as per clause (g) to the Notification No. 09/
2009-ST dated 03.03.2009. Subsequently, on demand, the claimant
had submitted the copy of letter dated 01.10.2009 forwarding list of
specified services approved by the Approval Committee, which
meant that the approval letter was not with the claimant on the day
of filing the refund claim. Thus, the Adjudicating Authority had
rejected the refund claim since the above conditions of the
Notification No. 09/2009-ST dated 03.03.2009 were violated by the

claimant.

4. Being aggrieved with the impugned order, the appellant
have filed present appeal on the grounds that the Adjudicating
Authority had absolutely erred in rejecting the said refund claim as
neither any show cause notice was issued to them for clarifications

nor they were even heard.

S
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5. The said appeal was transferred to call book in the
month of Sept, 2010 on the basis of the Tax Appeal No. 353 of 2010
filed by the Department in the Hon’ble High Court of Gujarat
against the order of Tribunal, as reported at 2010(17)S.T.R. 134 (Tri.
Ahmedabad) in the case of Cadila Health Care Ltd. v/s
Commissioner of Central Excise, Ahmedabad. Subsequently, the

said appeal was retrieved from call book on 28.09.2017.

6. Accordingly, a personal hearing in the matter was fixed
on 31.01.2018; 20.02.2018; 16.03.2018 and 05.04.2018. But
neither the appellant nor any of their representatives appeared for
PH nor had they made any correspondence in this regard. Further
from the documents available on record, I find that prior to
appointment of the undersignea as appellate authority, PH of the
appeal was fixed on 28.09.2010 and 31.10.2017 which was also

neither attended by the appellant nor any of their representatives.

7. I have carefully gone through the appeal memorandum.
I find that since the appeal is- against rejection of refund claim,
therefore there is no need for compliance to requirement of Section
35F (i) of Central Excise Act, 1944. I also find that vide letter dated
27.08.2010 Adjudicating Authority was asked to submit parawise
comments on the points raised by the appellants, but till date the

same has not been received.

8. I find that limited issue required to be decided in this
case is whether the impugned order rejecting the refund claim is

just and proper or otherwise.

8.1 I find that appellants in their Appeal Memorandum have
placed forward the argument that they were neither issued SCN for
clarifying the matter nor were given an opportunity to be heard in
person. From the impugned OIO, I find that the contention of the
appellant is correct. In large number of decisions, various higher
appellate authorities have held that grant of refund is a ‘quasi—
judicial proceedings and application for refund filed by any person
cannot be rejected without issue of a show cause notice to the said

person. The Adjudicating Authority has rejected the claim filed by

G—
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the Appellant without providing him an opportunity to explain as to

why his claim should not be rejeéied.
o

8.2 I find that it is undisputed fact that as required in terms
of clause 2(f) to the Notification No. 09/2009-ST dated 03.03.2009,
the claim for refund has to be filed, within six months or such
extended period as the Assistant Commissioner of Central Excise or
the Deputy Commissioner of Central Excise, as the case may be,
shall permit, from the date of actual payment of service tax by such
developer or unit to service provider. I find from the impugned OIO
that since the payment to the Service Provider has been made on or
before 31.03.2009, the refund should have been preferred much
before 30.09.2009, which is not so in this case. However, the OIO is
silent whether the appellant had sought extension, for filing the
captioned refund claim, from the Assistant Commissioner of Central
Excise or the Deputy Commissioner of Central Excise, as the case

may be, as per the option available with him in the said clause.

9.1 The rules of natural justice do not supplant the law of the
land but only supplement it. It is now firmly established that in the
absence of express provisions in any statute dispensing with the
observance of the natural justice, such principles will have to be
observed in all judicial, quasi-judicial and administrative
proceedings which involve civil consequences to the parties. Natural
Justice recognizes three principles:

(i} Nemo debet essc judex in propria causa — which means that
nobody shall be a judge in his own or in a cause in which he
is interested,;

(i) Audi alterem partem — which means to hear the other side;

(ii1) Speaking orders or reasoned decisions.

9.2 Section 33A of the Central Excise Act, 1944 provides
opportunity of being heard to a party by the adjudicating authority
from time to time with grant of adjournment to the party not more
than three times. Further, CBEC vide its Circular No. 1053/ 2/
2017-CX dated 10.03.2017, has further on the question of personal

hearing has clarified as follows:

S
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14.3 Personal Hearing: After having given a fair opportunity
to the noticee for replying to the show cause notice, the
adjudicating authority may proceed to fix a date and time for
personal hearing in the case and request the assessee to
appear before him for a personal hearing by himself or through
an authorized representative. At least three opportunities of
personal hearing should be given with sufficient interval of time
so that the noticee may avail opportunity of being heard.
Separate communications should be made to the noticee for
each opportunity of personal hearing. In fact separate letter for
each hearing / extension should be issued at sufficient interval.
The adjudicating authority may, if sufficient cause is shown, at
any state of proceeding adjourn the hearing for reasons to be
recorded in writing. However, no such adjournment shall be
granted more than three times to a notice (emphasis supplied).

10. Therefore, to meet the ends of justice, I set-aside the
impugned order of the Adjudicating Authority on the grounds that
it has been passed without observing the principles of natural
justice and is non —speaking, in light of the decision in the case of
Singh Alloys (P) Ltd. - 2012 (284) ELT 97 (Tri. Delhi), and
remand the matter back to Adjudicating Authority, with a direction
to decide the matter afresh on merits by following principles of
natural justice and also justify/ issue a speaking order with respect
to the said refund claim in terms of Notification No. 41/2007-ST
dated 06.10.2007. Adjudicating Authority must mention in the

order details of hearing given with a reasonable time.

11. In holding this, I also rely upon the case law of Honda Seil
Power Products Ltd.- 2013 (287) ELT 353 (Tri. Del.) wherein a
similar view has been taken as regard inherent power of the
appellate authority to remit back the matters under the provisions
of Section 35A(3) of the Central Excise Act, 1944. Further, Hon’ble
Gujarat High Court, in Tax Appeal No. 276 of 2014, in the case of
Associated Hotels Ltd. has held that even after amendment in
Section 35A ibid after 10-05-2011, Commissioner of Central Excise

would retain the powers of remand.

12. Accordingly, without expressing any opinion on admissibility of
the refund or otherwise, the appeal of the Appellant is disposed by
way of remand with a direction to the Adjudicating Authority to
decide the refund claim of the Appellant on merits after following
principles of natural justice. The appellant is also directed to

submit their submissions raised in the present grounds of appeal

Qw/_
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before the adjudicating authority, so as to enable adjudicating

authority to decide all aspects invélved in the matter on merits

13. The appeal is accordingly disposed off in above terms.

F. No. V.2/567/RAJ/2010 W 10,5 1y

Place: Ahmedabad. (SUNIL KUMAR SINGH)
COMMISSIONER (APPEALS)/ |
Dated: 10.05.2018 COMMISSIONER, CGST & CEX,
GANDHINAGAR

By Speed Post

To,

M/s. Om Siddh Vinayak Impex Pvt. Limited, s
Shed No. 369 & 370, Sector-IV, AT T i
KASEZ, Gandhidham, Kutch 370 230. STTET (3Tt
Copy to:

1) The Chief Commissioner, Central GST & Central Excise,
Ahmedabad Zone, Ahmedabad.

2) The Commissioner (Appeals), Central GST & Central Excise,
Rajkot.

3) The Commissioner, Central GST & Central Excise, Kutch.

4) The Assistant Commissioner, Central GST & Central Excise,
Division- .

5) The Assistant Commissioner (Systems), Central GST &
Central Excise, Rajkot ®

6) The Superintendent, Central GST & Central Excise, AR-

7) PA to Commissioner of Central GST & Central Excise,
andhinagar.
Guard File.







