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Date of Order: Date of issue:
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Passed by Shri Sunil Kumar Singh, Commissioner, CGST & CX, Gandhinagar
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In pursuance to Board’s Notification No. 26/2017-C.Ex.{NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Sunil Kumar Singh,
Commissioner, CGST & CX, Gandhinagar has been appointed as Appellate Authority for the
purpose of passing orders in respect of appeals filed under Section 35 of Central Excise Act,
1944 and Section 85 of the Finance Act, 1994,

3R 3YErT/ W AT/ 3UFA! HGIIh 3G, Sheeld 3c16 Yooh/ HATRR, ASTHIC | SHFIN
| aTeeeT| qERT SRR SR A ey & gio: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

Wﬂﬁ‘f & 9faardr &T @ Ud 9ar /Name & Address of the Appellants & Respondent :-

Om Siddh Vinayak Impex Pvt. Ltd.,,, Shed No. 369, 370, Sector-IV, KASEZ,
Gandhidham,
T FEUEHUE) § AT 5 AT HEA@d dUd 7 3ugFd UITUSRT [ GIraaEHor & HHET

HAST SR T Hehell g1/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.

BT _Yoh Foer 3¢9 Yok Ud Fare ey SAnfReer & 9fa e, SR 37E e
FRTT 1044 1 ORT 35B & edld U4 Red HQWRE, 1994 H GRT 86 & i
frratad S9Tg T ST Tehal § I/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

qIie0T Hediche] § TISfeud W AN WO Yoh, Feold 3cUlead Yed U9 FaHT el
FATTRIEOT & AW W5, JT¢ sl o 2, HR. F. IH, a5 f&eol, & H o= ART 1/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

WWua)#wmmasmwmmmqw FEIT 3care Yeeh Ud
JIER AT AR ((AEee) 7 9iRes & Gfser, |, efad e, SgArer sas s
IEHCIEIG- 3¢oogE F &I JAET Alfgy I/ ”

the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,
2% Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as

1;3 ntioned in para- 1(a) abové
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The appeal to_ the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/- where amount of duty demand/interest/ tpena,lty/ refund is upto 5 Lac., 5 Lac to
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of an
nominated public sector bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/ -,
mﬂﬁm$ma¥1ﬂ,ﬁﬁm, 1994 & 4T 86(1) & 3rddd JdlE

frasarel, 1994, & foer 9(1) & dga PURd gux S.T.-5 & ar gfadt & &1 o &l vd 3q%
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g1 Tifen) IR 57 F FF § FH 0 wfd F AR, g IR FHI AT SIS Fr AT IR Emar
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I & o AR 1,000/- 399, 5,000/- F9F 3¥ar 10,000/- F9F H1 HUiRa S o 1 9fd
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1‘)) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should_be accomqamed ‘t()iy a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demarided & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than ﬁft%f Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2} and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise &ppeals) (one of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

HIAT Yook, FGIT 3cUlG Yoo Ud Jar dieliy WIftaor (S6ee) & gfa srfial & Ae & Sed
31 ek HATATH 1944 &1 4rT 3500 & e, St 1 facchar sifafae, 1994 #r amr 83 &
Fefela Qaret T off o] AT S §, 3 HSU & i AT W F I3 RS AT U
EH/HAT AT AT & 10 FfARIT (10%), SfF HiIT U Sl faamieed &, a1 S, Sia Fael AT
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WIthRT & FaeT fAuRTele were 315 ud 31 & ae] 87 g/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10

Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D,
ii) amount of erroneous Cenvat Credit taken;
ii1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay
application and appeals gending before any appellate authority prior to the commencement of
the Finance (No.QFAct, 2014.
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Revision :zi%plication to Government of India:

$H RN &I TGN TRl AFATQidd AFel #, S 3cig e JAfEH, 1994 41 aw
35EE & 9o Wdh & Icdd A @R, ARG HEHR, GAET 3idee $ahrg, fded Harerd, Teied
Taemrer, Tt #ifee, Shast €19 s1aar, T@e |19, @5 Red-110001, #Y fFar aer afgel /

A revision application lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Departmenf of Revenue, 4th Floor, Jeevan Deep

Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

Ife AT & T AR F A H, g7 Jharl fhdll Arel FI ot FREE ¥ 3R 5 & IRIHAF
% ol a7 R 3o FREne A R R e e IR @ @Y i8R g UNee & a4 e
inglggmwﬁma%www%m,ﬁwﬁmmmﬁmaﬁﬁm%w

AAS A/ .
In case of any loss of %oods, where the loss occurs in transit from a factory to a warehouse or

to another factory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse

AT & 9T R Tog A 8 S FEid X W@ oA & RfAEor d gged wed e o el g
Frdid I Yo & g (R9e) & Arae 7, S oRa & argd Rl oz I7 a1 &t faia & ol B
/

In case of rebate of duty of excise on goods exported to any country or territory outside India

of on excisable material used in the manufacture of the  goods which are eXxported to any
country or territory outside India.

Ife; Il ek T T foht a1 TR & STgT, AUTel AT 8ICTeT T HTST IGRIGRET IR,
In case of goods exported outside India export to Nepal or %hutan, without payment of duty.

GARTA 3cUe & 3cUeA Yok & PIAE & AT S g8 dEle @ TR v gud fafdes
SaeTe & ded Aed B A ¥ 3N T smer o smged (rfe) & qEwr Red s @ o2),
1998 &I arT 109 F Zary fud $r 5 aRr@ 3rar. §aafafyr o ar ag 7 9iia v v g/

Credit of any duty allowed to be utilized towards pagment of excise du;c[y on final products
under the provisions of this Act or the Rules made there under such order is passed b({l the

gotmrlr‘lgisgioner {Appeals) on or after, the date appointed under Sec. 109 of the Finance {No.2)
ct, .

IRFd AT & ar Uil gud HEAT EA-8 H, S Al Fegid Ieulea e (3dver) forgeae,
2001, & a9 9 & e fafafise §, 50 3y & @IV F 3 |G & AT & Sl wWRT |
IRFT G &F WY HA G T N IS T 3l wiqar delded S aifRel @Y g e
3G e HAfAAe, 1944 &1 4RT 35-EE & dgd [AuiRT Yo &1 3@el & @i & 9 W)
TR-6 &1 Uiay HerdeT I Sl AT /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sou%ht to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accomé)an;ed ?13%/ a_copy of TR-6 Challan

evidencing payment of prescribed fee as prescribed under Section EE of CEA, 1944, under
Major Head of Account.

TTETOT 3 o @i fawiaf@d iR e & 3erel & sl @ifer | : ,
St ToeT @H TS A ®9Y A7 3EY FA G Al ®GY 200/ F A HAr Se 3R Il e
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The revision application shall be accompanied “by a fee of Rs. 200/- where the amount
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than
Rupees One Lac.

Hﬁsﬁaﬁqrﬁaéﬂﬁaﬂéaﬁwwmm%Eﬁucumnj{sﬂé%ra;ﬁvaﬁwma,sqﬁw‘
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covers various numbers of order- in Original, fee for each 0.1.O. should be paid in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, 1s filled to avoid scriptoria work if
excising lgs. 1 lakh fee of Rs. 100/- for each.

AN ST e AT, 1975, F TgA-l F AR A IR U T A A
9 9T EEIRA 6.50 U T ST AEF el ol gl dfevl /

One copy of application or 0.1.O. a8 the case may be, and the order of the adjudicatin
al?thori gshall Ig:ar a court fee stamp of Rs. 6.50 ag prescribed under Schedule-l i terms o%
the Court Fee Act, 1975, as amended.

BT 96, FEIT 3cUIG Ao Ud JareR HNNT ST (i [&fR) Faerae, 1982 # gfota
TS 3T TERYUd e B TIEATST HeT ardt R & 3 o earer wesiia e S g1/

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982

o e R @ e AT A AR car, Reqe S A S & v,
3Tt§>k"-IT2ﬁ%&Wﬁﬂ33?4'[3??Www.cbec.gov.in'cF:T3‘@@@%¥ 1/

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website wiww.cbec. gov.in
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:: ORDER-IN-APPEAL ::

Being aggrieved Wifh the Order-in-Original No: 55/ ST/
Refund/2010 dated 26-05-2010 (hereinafter referred to as
“impugned order”), passed by the Assistant Commissioner, Service
Tax Division, Rajkot (hereinafter referred to as “Adjudicating
Authority”), M/s. Om Siddh Vinayak Impex Pvt. Limited, Shed
No. 369 & 370, Sector-1V, KASEZ, Gandhidham, Kutch 370 230
(hereinafter referred to “the appellant”), have filed present

appeal.

2. The appellant filed a Refund claim on 28-02-2008, for
Rs.49,521/- for the service tax paid on services utilized during the
course of export done by them during the period October, 2007 to

December, 2007 under Notification No. 41/2007-ST dated 06.10.
2007.

3. A show cause notice was issued to the claimant vide
F.No. V/18-04/ST/Ref/2008 dt. 25.04.2008 as to why the claim
should not be rejected under Notification No. 41/2007-ST dt.
06.10.2007 on the following grounds:-

(a) non-submission of STC code

(b)  non-submission of proof of payment

(c) non-submission of written agreement with the exporter,

etc

4. The Assistant Commissioner, Service Tax Division, Rajkot vide
OIO No. 20/Ref/Service TaX/QOOS dt. 25.06.2008 rejected the
refund claim. Aggrieved with the said OIO, the claimant filed an
appeal with the Commissioner (Appeals), Customs & Central Excise,
Rajkot. The appellate Authority, vide OIA No. 326/2008/ Commr (A)
/Raj dt. 26.11.2008 remanded the case back to Adjudicating
Authority with a direction to decide the claim afresh by taking into
the directions given in the OIA after giving an opportunity of

personal hearing before deciding the case.

S. Accordingly, a personal hearing was held on 12.05.2009. Shri
Sunil Krishnani, Authorised Representative of M/s Om Siddh
Vinayak Impex Pvt. Ltd.,, KASEZ, Gandhidham appeared. He
submitted a copy of written submission dated 07.05.2008.

Some
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6. During scrutiny of the said refund claim, it was observed by
the Adjudicating Authority that the claimant sought refund of
service tax on two services i.e. bill of lading fees and terminal
handling charges on the basis of invoices issued by CSAV Group
Agencies India Pvt. Ltd., M/s Emirates Shipping Agencies India Pvt.
Ltd., M/s APL India Pvt. Ltd. and M/s MSC Agency India Pvt. Ltd.
On perusal of the invoices issued by CSAV Group Agencies India
Pvt. Ltd., the Adjudicating Authority observed that the services
rendered were shown as Port of Loading handling; that on perusal of
the invoices issued by M/s Emirates Shipping Agencies India Pvt.
Ltd.; MSC Agency India Pvt. Ltd. and M/s APL India Pvt. Ltd., the
Adjudicating Authority observed that the services rendered were
shown as terminal handling charges and bill of lading fees.
Adjudicating Authority rejected the refund claim vide Order-in-
Original No: 55/ ST/ Refund/2010 dated 26-05-2010 stating that
these services were not specified as eligible services under

Notification No. 41/2007-ST dated 06.10.2007.

7. Being aggrieved with the impugned order, the appellant
have filed present appeal on the grounds that the Adjudicating
Authority had absolutely erred in rejecting the said refund claim as

the said services are specified services as per the notification.

8. The said appeal was transferred to call book in the
month of Sept, 2010 on the basis of the Tax Appeal No. 353 of 2010
filed by the Department in the Hon’ble High Court of Gujarat
against the order of Tribunal, as reported at 2010(17)S.T.R. 134 (Tri.
Ahmedabad) in the case of Cadila Health Care Ltd. v/s
Commissioner of Central Excise, Ahmedabad. Subsequently, the

said appeal was retrieved from call book on 28.09.2017.

9. Accordingly, a personal hearing in the matter was fixed
on 31.01.2018; 20.02.2018; 16.03.2018 and 05.04.2018. But
neither the appellant nor any of their representatives appeared for
PH nor had they made any correspondence in this regard. Further
from the documents available on record, I find that prior to
appointment of the undersigned as appellate authority, PH of the
appeal was fixed on 28.09.2010 and 31.10.2017 which was also

neither attended by the appellant nor any of their representatives.

G

Q
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10. I have carefully gone through the appeal memorandum.
I find that since the appeal is against rejection of refund claim,
therefore there is no need for compliance to requirement of Section
35F(i) of Central Excise Act, 1944. I also find that vide letter dated
27.08.2010 Adjudicating Authofity was asked to submit para.wise

comments on the points raised by the appellants, but till date the

same has not been received.

11. I find that limited issue required to be decided in this
case is whether the impugned order rejecting the refund claim is

just and proper or otherwise.

11.1 I find that appellant in their Appeal Memorandum have not
raised any argument for violation of the principle of natural justice.
However, from the impugned OIO, I find that the prior to rejection of
the refund claim, the claimant ‘was not issued any SCN proposing
the rejection of the refund claim. Further, the submissions made by
the claimant during Personal hearing held on 12.05.2009 have also
been not discussed in the impugned OIO. Adjudicating Authority
has opined & rejected the refund claim stating that the services for
which the refund is claimed by the claimant are not specified as
eligible services under Noti. No. 41/2007-ST dated 06.10.2007.
However, he has not elaborated as to which services are specified as
eligible services under Noti. No. 41/2007-ST dated 06.10.2007 and
not justified how the services for which the refund is claimed by the
claimant are not specified as eligible services under Noti. No. 41/
2007-ST dated 06.10.2007. The same needed to be verified from the
documents produced/submissions made by the claimant and the
decision taken needed to be justified with proper reasons/
discussions. Thus, I find that the impugned OIO is cryptic and non
speaking and is also passed in violation of the principle of natural
justice. In large number of decisions, various higher app(?llate
authorities have held that 'grant of refund is a quasi-judicial
proceedings and application for refund filed by any person cannot
be rejected without issue of a show cause notice to explain to the

said person.

11.2 The rules of natural justice do not supplant the law of the

land but only supplement it. It is now firmly established that in the

[V E—
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absence of express provisions in any statute dispensing with the
observance of the natural justice, such principles will have to be
observed in all judicial, quasi-judicial and administrative
proceedings which involve civil consequences to the parties. Natural
justice recognizes three principles:

(i) Nemo debet essc judex in propria causa — which means that
nobody shall be a judge in his own or in a cause in which he
is interested;

(ii) Audi alterem partem — which means to hear the other side;

(iiif Speaking orders or reasoned decisions.

11.3 Section 33A of the Central Excise Act, 1944 provides
opportunity of being heard to a party by the adjudicating authority
from time to time with grant of adjournment to the party not more
than three times. Further, CBEC vide its Circular No. 1053/ 2/
2017- CX dated 10.03.2017, has further on the question of personal

hearing has clarified as follows:

14.3 Personal Hearing: After having given a fair opportunity

to the noticee for replying to the show cause notice, the

adjudicating authority may proceed to fix a date and time for

personal hearing in the case and request the assessee to
appear before him for a personal hearing by himself or through

an authorized representative. At least three opportunities of
personal hearing should be given with sufficient interval of time

so_that the noticee may avail opportunity of being heard.

Separate communications should be made to the noticee for

each opportunity of personal hearing. In fact separate letter for

each hearing / extension should be issued at sufficient interval.

The adjudicating authority may, if sufficient cause is shown, at

any state of proceeding adjoumn the hearing for reasons to be

recorded in writing. However, no such adjournment shall be

granted more than three times to a notice (emphasis supplied).

12. Therefore, to meet the ends of justice, I set-aside the
impugned order of the Adjudicating Authority on the grounds that it
has been passed without observing the principles of natural justice
and is non -speaking, in light of the decision in the case of Singh
Alloys (P) Ltd. — 2012 (284) ELT 97 (Tri. Delhi), and remand the
matter back to Adjudicating Aﬁthority, with a direction to decide
the matter afresh on merits by following principles of natural justice
and also justify/ issue a speaking order with respect to the said
refund claim in terms of Notification No. 41/2007-ST dated
06.10.2097.

/’
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13.  In holding this, I also rely upon the case law of Honda Seil
Power Products Ltd.- 2013 (287) ELT 353 (Tri. Del.) wherein a
similar view has been taken as regard inherent power of the
appellate authority to remit back the matters under the provisions
of Section 35A(3) of the Central Excise Act, 1944. Further, Hon’ble
Gujarat High Court, in Tax Appeal No. 276 of 2014, in the case of
Associated Hotels Ltd. has held that even after amendment in
Section 35A ibid after 10-05-2011, Commissioner of Central Excise

would retain the powers of remand.

14. Accordingly, without expreésing any opinion on admissibility of
the refund or otherwise, the appeal of the Appellant is disposed by
way of remand with a direction to the Adjudicating Authority to
decide the refund claim of the Appellant on merits after following
principles of natural justice. The appellant is also directed to
submit their submissions raised in the present grounds of appeal
before the adjudicating authority, so as to enable adjudicating

authority to decide all aspects involved in the matter on merits

15. The appeal is accordingly disposed off in above terms.

F. No. V.2/574/RAJ/2010 S UL o5
Place: Ahmedabad. (SUNIL KUMAR SINGH)
COMMISSIONER (APPEALS)/
Dated: 10.05.2018 COMMISSIONER, CGST & CEX,
R EiERr GANDHINAGAR
By Speed Post W
To, |

M/ s. Om Siddh Vlnayak Impex Pvt. Limited,
Shed No. 369 & 370, Sector-1V,
KASEZ, Gandhidham, Kutch 370 230.

Copy to: :

1) The Chief Commissioner, Central GST & Central Excise,
Ahmedabad Zone, Ahmedabad.

2) The Commissioner (Appeals), Central GST & Central Excise, Rajkot.

3) The Commissioner, Central GST & Central Excise, Kutch.

4) The Assistant Commissioner, Central GST & Central Excise,
Division-_& N L\WY\

5) The Assistant Commissioner (Systems), Central GST & Central
Excise, Rajkot

6) The G\Nili})en;ljendent Central GST & Central Excise,” AR-

"r‘f\

PA to Commissioner of Central GST & Central Excise, Gandhinagar.

,\/8')/' Guard File.




