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3tr9T Qfl /o3f (ur.t) 1aiIc 0t.?o.Qo 1T it  3iih'i 31TT 

oc/Rot[.. ~a1Ict .t°t3 3oUI t, t 4.1a1)c *I 1, 31Icfd, ia-ç c1(-c1 'c1Ic, 

fcci 31TT SS El T{c jc'-BC, ]c4 3ffTT .1TZT 31c1d' c-I 

dkll 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Sunil Kumar Singh, 
Commissioner, CGST & CX, Gandhinagar has been appointed as Appellate Authority for the 
purpose of passing orders in respect of appeals filed under Section 35 of Central Excise Act, 
1944 and Section 85 of the Finance Act, 1994. 

T 31 31k1c4-cl/ ,&Nctcl 31Nc1-1/ 5'.IcfdI Ict 31I.1cfcl, ,o-ç'k4 3ç-'-lIC IhI ,c1Ich,&, iict'k / JlIHo-1dI,& 
I 1TTI TT '.1d 31Tf 11ld: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar I Gandhidham 

r 3i4iii & Ic) T -iio-i t 9T/Name&AddressoftheAppellants& Respondent :- 

Friends Salt Works & Allied Industries,, plot No. 160, Maitri Bhavan, Plot No 18, 
Sector-8, Gandhidham, 

1 311T(3T11 Ttf ct1  cc çj d-a1)ThçJ 34cId r1)i I WtOT 

3T'frf CIQ.l' T ,&tct,dl II 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

+1)d-n c*i ,ia-c.I 3c-'-I t2 , lcIcM 31'4)c'k1 I4IcUI * [tI 34tf, o-c.i jc-L1I 1ct 

,1944 IHT 35B 31c#d5ci tT lacd 31iiPT, 1994 TU 86 31ci1d 
1*1'tc- 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

dc*UI d-1cIc4o1 9't -ii 4)ii 1c-ct, a-ck 3c'IICo1 tT , 1c1Ic1 3i4)c 

 *r 1r 'llo,  eiTc- 2, 3TR. 1, r riiø1'l iiv- 
The special bench of Customs, Excise & Service 'i"ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

i) , cf(1 '.i.t-i 1(a) idILJ T'.T 3T4'fr i 31iTT 1* 3T'41t *i ic'iic 1ct t 
, k1Ict,,  31flcI)'i a- 4IiI1cUi (l-èc.) t q1rFr t'rr )1~ci,i, , cç- c11, 6ld-Hc1 T4' 3fT1 
3j-iC,IGIIC- OO ' jja- tlLJ  Il 

To the West regiona1 bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 
2ndF1oor, Bhaumali Bhawan, Asarwa Ahmedabad-3800 16 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 

(i) 



(iii) 3i'.1ck 11c4uI PRT 3T41 'A -c1c1 cbc i ia.i 3c-flc 1' (3) ¶ld11cic', 2001, 
f1.1d-I 6 3idd f EA-3 9TT M C T ,1ia1I i1 I otd 

cid- 5cIC 14 t d-tI ,II'l t d-fldl 3 çdftfl  dIl i-Io-II, '&-IL' 5 
ii ir , 5 iii  r 50 1Itc it 3f 50 c1I 31i fr  

1,000/- '&l,_5,000/- '&'-1 3iTT 10,000/- '&'± i 1IWF i-i 1c' r 'AI ,-1c1do1 i miftr 
 T dIdIo-1, 1G11 ci 3i4)ci a- 1k1I1cbI r 1ILS i JI'l'4 1-.I( olld-I f4I t 

it1aict, TU )iId ct TtF TT! 1ii ,lIo1I tII1 I 'IIIcl TtPJ T dIc1Iof, 

 ir r 1iwi ii i1 ii &iiii i44 ii1ur 4r iin fir I iti 

( 31i) fv 3iia-tr TT 500/- , L1V ir 1r'iftr  ,jj c4aj ')dII I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
precribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Ws. 10 000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Regitrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

ii,htui rr 3rl1r, 1-i 3tr, 1994 r iiu 86(1) 31T1r ,Ic4,( 

1994, fi  9(1) -ii 1ftT tfl S.T.-5 E1R i1fI 5ff od1I i 3ki 
31TT dP4 (3o1i ti 1t Mo1ITi1d 

fr ii1) 3fr i~   t ffr rrr, r i  *r  34 
dI'4J ild-ño-1I, '&Y1. 5 ciIsl 1T 3T JT, 5 Jw '&4L' ZIT 50 eii iv d  3fTT 50 c'iiLi '&9t, 

31.N -ir: 1,000/- 't'-,_5,000/- 'b.1 3TTT 10,000/- ,&,L11 r 1tiftr iii i* *r 1t 
1cida-t I Iftf[  1dIdIa-1, '14S1Id 3i4)c'l a- *  

1) iI1aict, cciii ii )IIc-f act, TtR ciii fZii ilo1r tii1 I 
TtF T lclia1, ct 3T 1I'si o1I T4I1 Itt RT 3iLI1c1 iii1icui r 1iiI fir - I 
TTI 3flT ( 31f) ¶t  3l,pca.ltfl 1T 500/-  t ¶IIftr  aid-U co1J 'Iii 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate 
Tnbiinal Shall be filed in quadruphcate in Form S.T.5 as prescribed under Rule 9(1] ofthe 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which sha1l be certified copy) and should be accompanied by a fees of Rs. 1U00/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is mqre 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10 000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

fcci 311ffr, 1994 t cm 86 it 3-TU3 (2) iz (2A) 3f3f  dj4'I .3Tw, 
¶a-tcii41, 1994, ii-i 9(2) tr 9(2A) cri S.T.-7 rr d1) tr 3Tff nr 

lklctc-t, ol1 3c'-llC 3TTT 311cfd (3P1tW), ,a-çk 3c4IC 14 ccI(I  411 3T1T 

c3da-1 c (3a1J1 Thi  MdllItild t tii1) 3 31Ic1-d TU dI1cf 3lk1ctcl 3T1T 3IIc*d, 

3c-'-fl 1c/ t 1cQ.l a- lFIIf,(Ui t 1Ca1  c4 f 1r 1I  31TT 4t 
RT   I / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

d-$j ]ç-4, ,a-ç'k4 3çL4 t jc jç4 ('-?.) AI  3T'1ft i  

5cLiic 1c-ct 3Tf1tTT 1944 1-  Tu 35tT i 3ic1dc1, 5i't t fc-c1ki 3T11PT, 1994 TU 83 i 
3jJJ .c1Ic4 çjdi 4r ,  3TET   3.jL)ç JcUI 31t't1 ct(ç1 *ld-N 3c'-lIC 

10 irr (10%),  d-fld I jia- a1I fS~ci , iT ,,ida1l, ,c1c1 ,ia11 
1cii1~i , T f1I lW f   JR1 3[ 1d-1I f i1iaI cflc.?I 31'M Tfi r 

3I 
ic-YI çcf 3Tf "d-fldj 1L! 1V  1;:ldC1 II - 1 

(i) T113MNi 
(ii) 'ai id-if djc.4c1 

(iii) 'Io-1. 1d1I I d-$Icc) I-i 6 3TJr 

,4!fcbJ) cjIdj a1 d')I/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 

Q 



(i) 

(C) 1R1 *i R t Tr.ta9vr 3Tlr: 
Revision app1iation to Government of India: 

3HT c 1TTUT iI11chl cII c1 d-UHc1) k .3c1Fd [I 3)T, 1994 c1 IIRT 
35EE T[lIçIcIi 3T[ 3T lRd -RchR, tfrthTUT 31TT 1T Ic1, j-c 
¶1TiT, i1r -i1l i ' 11T T R, t- 110001, .ii I I / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1914 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

T1 d-flel a-I*1Ic-I d-thHc , '1i och,HIo11 RTI[  f5 'IifloI d -lI(dId+rI 
?ZTT TF 1 3WZ[ c4iI I o ff ¶  c dj E1f 4R dl t- 4d I J-lol Id, fr 1t 

TTJI T[ H-uI tTT, t c4iI4lc T Jdj 
dHc1 II 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or trorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) Ifl ff 4i) ic( 1 d-flçj lcI-cl d-llel tR FI JI 
nT 3c'-Ild (f) ITT , TR TT T cti d c)  Tt 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) Zf) 5-uj [ 1-IdidId fT fff 4f[ tff[ ?J cj,') ff1 fIFZIT dId.l ) / 
In case of goods exorted outside India export to Nepal or hutan, without payment of duty. 

(iv) j- ic-1Bdd lc-q-, d1çO- f1T )   3rfll1lr;pR-  &!c1 )1I'-d 
Ti1t1T?I dd d-flcdi ) 3 31TT 3lN1ctd (31t'TW) cicil.l ¶I 31Th1tZPt (fi 2), 

1998 c11 IRI 109 iiu fRlT 4) dj,  -l'Th .3T14[  t rr tn1r ¶i w 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

(v) 3')ctd 3ITT dl) t 4ld.1i -Hidil EA-8 l), j' dl) ioç)d4 .3c- -1lC,o1 lc1' (3Ttt) lldidiIcIc'l, 
2001, TT 9 fMt11 , -i 31TT 3 d-iI 31r 411 5111 PT1T I 
3tdt.cj 3flf[[t.Td-Ic'I 3flf3T 3-1Tf 411 4d4j 1cIdO1411 ___P1ITTIoi 

.3ctfl 3T1Rf, 1944 411 IRT 35-EE dd tl1I*ftr 1e<t 411 3LklFiT fITZf d't 
TR-6 411' lc1do1 411 .i1T1I TfI / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Fxcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE ol CEA, 1944, under 
Major Head of Account. 

IT 31lT lTT 1IId lthT fF 4l) d) 411 11 ITfiT 
i1V3lcdo1 

'.cj- in t  itvk 1000 -/ r ldldlo-1 1ZlT oiIL 
The revision application shall be accompanied by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

(D) zi1 d-lc'I 31Tft 4 HRTI t lccii di 31T1 tlV F[ TTlTt, 3.I4c4cl 

fT IT1T tIl I 1ç1  41) 1c) ii r ft rTft 3T1 

oil1cidUl 4l) kcb 3t[ Zf{ IIRT *iF '  ctl) i.ct,  31l[ 1iT 1lc1I I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fad that the one appeal to the Appellant i nbunal or 
the one application to the Central &ovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

(E) mfrtliT oIdileldi 31 ZIir, 1975, 1t-lt.1l-I 3TTFIR dir i 3TIf icj .1TT 3Tf 411 

tr frtir?r 6.50 Fr o- I I el i r-ch 1~1F I1TF t1IT PT1 1I I / 
One copy of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shalYbear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms ot 
the Court Fee Act,1975, as amended. 

(F) .1-Ildil ]c'-db, ia-cl)d4 3çIC, 1 .1c1lcbI 31)1?Rr odiIdiI1hb.IUl (T 11I) f1di Ic141, 1982 it 1ãIr 

i 31 .1TiT1T 11Mc 4 d' dli) ¶Rt 411 3 t-dilT 3ITkF 1T Idl I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) .jr-z t)i) '.1l1ilqI) d) 314111 cllIc' TiIfIII cd1I'.Id,, f.1-cLci 31T ddIo1dd-f 'fRITTIft r fv, 

3T4tRFt TTfr1T tI1I www.cbec.gov.in  ci-l) I I 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may refer to the Departmental wesite w'ww.cbec.oyn 

(vi) 



Appeal No: 318/Raj/2010 

:: ORDER-IN-APPEAL:: 

Being aggrieved with the Refund Order No. l2lSTlRefundl20l0 
dated 18.02.2010 (hereinafter referred to as the "impugned order") passed 
by the then Assistant Commissioner, Service Tax Division, Rajkot (hereinafter 
referred to as "the Adjudicating Authority") M/s. Friends Salt works and Allied 
Industries, Maitri Bhavan, Plot No: 18, Sector 8, Gandhidham 370 201 (Kutch) 
(hereinafter referred to as "the appellant") have filed the present appeal. 

2.1 The issue involved in the matter, in brief, is that the appellant filed 
an application on 28.11.2008 seeking refund of Rs. 7,25,054/- being the Service 
Tax paid on the services used for the export during the quarter July, 2008 to 
September, 2008, under Notification No: 41/2007-Service Tax dated 06.10.2007, 
as amended, with the Adjudicating Authority. The Adjudicating Authority issued 
Show Cause Notice dated 06.10.2007 wherein it was proposed to reject the 
claim of refund on the grounds that they have not fulfilled the conditions 
prescribed under Notification No: 41/2007-Service Tax dated 06.10.2007, as 
amended. 

2.2 The appellant neither filed reply to Show Cause Notice nor 
appeared for personal hearing before Adjudicating Authority. The appellant 
requested for one month time to file written reply, however, no reply has been 
filed by the appellant. The Adjudicating Authority vide his impugned order 
rejected the refund claim of the appellant. The brief of reasons for rejection is as 
under:- 

(i) As regards refund claim in respect of Technical Inspection and 
Certification Service, the Appellant has sought refund on this service 
defined under Section 65(105) (zzi) on the basis of invoices issued by Geo-
Chem Laboratories Pvt. Ltd. and M/s SGS India Pvt. Ltd. The Adjudicating 
Authority has hold that.. 

(a) No written agreement was submitted by the appellant and thereby 
they have not fulfilled the conditions of Notification no. 41/2007-St dated 
06.10.2008. 
(b) Further, it was held that proof of payment to Service provider was 
submitted by way of a journal entry without any documentary proof. This 
cannot be considered as payment proof. 
(c) Further it was held that service rendered were not specified as 
eligible for refund under notification no. 41/2007-ST dated 06.10.2007. 

(ii) As regards refUnd claim in respect of transportation service falling under 
Section 65(105)(zzp), the Appellant has sought refund on this service on 
the basis of invoices issued by M/s Gautam Freight Pvt Ltd., Shree 
Dadamdada Roadways, Arjan Karsan Dangar, Arya Transport, Shamji 
Karsan Dangar and Shri Bhavesh Panch Danger. The Adjudicating 
Authority has hold that the invoices issued by the Service Providers are not 
in pursuancae of Rule 4A of Service Tax Rules. Also the invoices issued by 
M/s Gautam Freight Pvt Ltd. indicates the services rendered as loading 
charges of salt in bulk which include port whrfage. The service rendered by 
M/s Gautam Freight Pvt. Ltd. are not mentioned as eligible service under 

Page 1 of 8 



Appeal No: 318/Raj/2010 

Notification No. 03/2008-St dated 19.02.2008. Further, the details like 
exporters invoice and shipping bill number are not mentioned on LR issued 
by them. Thus the appellant has not fulfilled the conditions of Notification 
no. 3/2008-ST dated 19.02.2008. 

(iii) As regards refund claim in respect of invoices issued by M/s Seatrans 
Logistics and M/s Tristar Logistics India Pvt. Ltd for ocean freight, flexi 
charges, THC charges, BIL Charges and clearing charges it was held that 
the documents issued by M/s Seatrans Logistics are in the nature of debit 
notes. The debit notes are not specified as valied documents under Rule 
4A of service tax Rules. Further, it was held that Priority berth hire charges 
are not specified as eligble service under Notification no. 41/2007-St dated 
6.10.2018. 

3. Being aggrieved with the impugned order, the appellant have filed 
the present appeal no. 318/RAJ/2010 on the grounds that 

(I) the appellant has enclosed a copy of Letter of Credit alognwith Refund 
application which stipulate terms and condtions between importer and Exporter 
of goods. As per conditions, they has to carry out testing and analysis of goods. 
The service rendered by M/s Geochem Laboratories and M/s SGS India Pvt. Ltd. 
for testing, lnspeciton, analysis etc. of goods are eligible service as specified in 
the Notificaifon No. 41/2007-ST dated 06.10.2008. 

(ii) No one in notification is mentioned that invoices should be in accordance 
with Rule 4A of Service tax Rule, 1994. As per circular no. 106/9/2008 ST dated 
11.12.2008 clarifying that if the invoices issued does not contain certain details, 
then refund claim should not be denied on this ground only. Further, Service 

•rendered by M/s Gautam Freight Pvt. Ltd. fall under the head of port service and 
is eligible under notification no. 41/2007 dated 6.10.2007. 

(iii) As regards service received from M/s Seatrans Logistics, the service 
provider has collected service tax not on ocean freight but on THC charges, B/L 
Charges etc. which falls under the category of Port Service under Section 
65(105)(zn) on Finance Act, 1994. 

4. The said appeal was transferred to call book in the month of August, 2010 
on the basis of the Tax Appeal No. 353 of 2010 filed by the Department in the 
Hon'ble High Court of Gujarat against the order of Tribunal, as reported at 
2010(17)S.T.R. 134 (Tn. Ahmedabad) in the case of Cadila Health Care Ltd. v/s 
Commissioner of Central Excise, Ahmedabad. Subsequently, the said appeal 
was retrieved from call book on 28.09.2017 

5. Personal hearing in the matter was held on 10.04.2018 which was attended 
by Shri Manish Vora, Chartered Accountant during which they reiterated the 
submissions made in their appeal and also submit additional submissions. 

6. The appellant vide their letter dated 10.04.2018 has filed additional 
submissions wherein they submitted that... 

(I) The L/C is said to be a written agreement between buyers and sellers 
of the goods. Also. in some of the cases, the appellant had also enclosed copy 
of contract containing the same terms and conditions as was there in the L/C. On 
going through the column of Description of service in the table submitted by 
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Appeal No: 318/Raj/2010 

them it would be found that the Inspection Agency has rendered various type of 
services to the appellant. 

The service of quality, survey & sampling is nothing but service 
rendered towards analysis of the goods and the same is covered under Section 
65(105)(zzh) of the Finance Act, 1994 and notified as an eligible service under 
the relevant notification, quality, survey & sampling determines . various 
parameters of the goods as specified by the buyers in the LIC /contract. 
Alongwith the said parameters the buyer also specifies that weighment of the 
goods has to be carried out by the testing agency which in this case is either 
M/s. SGS India Pvt. Ltd. and M/s. Geochem Laboratories Pvt. Ltd. The main 
service which is rendered by these agencies were towards sampling & analysis 
of the goods for which they have charged their service charge from the Appellant. 
In addition to above, the Inspection Agency has also carried out weighment of 
the goods which is part and parcel of the main service i.e. testing and analysis of 
the goods. 

(ii) As far as submission of proof of payment are concern, the Appellant has 
held that no where in the notification, it is stated that the Appellant have to 
submit proof of payment alongwith Refund application to the Adjudicating 
Officer. The appellant has referred the Circular No. 106/9/2008-ST dated 
11.12.2008 issued by Central Board of Excise & Custom and stated that there 
is no requirement to produce proof of any payment by the exporter for claiming 
the refund however they have submitted the Copy of Ledger account of M/s. 
SGS India Pvt. Ltd. and M/s. Geochem Laboratories Pvt: Ltd. from their Books of 
Account to show that the Appellant has made payment to service 'provider 
before claiming the refund of Service Tax from the Government. 

(iii) As regards refund of service tax paid on transpiration service, the 
appellant has submitted that due to mistake they have claimed refund of 
service tax on both way of transportation in respect of invoice issued by M/s. 
Arya transport Co. In fact they are eligible for refund only in respect of 
transportation carried out from Bharapar to Kandla Port from where such goods 
were ultimately exported. Therefore the appellant prayed that in absence of 
separate invoice for one way transport, their refund claim in respect of service 
received from M/s. Arya Transport Co. should be restricted to 50% of the claim 
amount as the transportation charges in respect of transportation of loaded 
container would be much higher than the transportation of empty containers. 

As far as denial of refund claim in respect of services received from M/s. 
Gautam Freight Pvt. Ltd. are concern, the appellant would like to submit that 
they have provided the service of loading of salt in bulk (i.e. Handling of goods) 
in to the vessel within the port area. The service charges which is charged by 
them for rendering above mentioned service is inclusive of Port wharfage 
charges which is paid by them to Kandla Port Trust. The services rendered by 
M/s. Gautam Freight Pvt. Ltd. for handling of goods in port area will squarely 
falls under the head "Port services" (because the same is rendered within the 
Port for handling of goods). The appellant enclose copy of invoices received 
from the above mentioned service provider, copy of TR-6 challan evidencing 
payment of service tax in respect of services received from Goods Transport 
Agency and Ledger copy of 'account of M/s. Gautam Freight Pvt. Ltd. from the 
books of appellant to show that they have already made payment of service 
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Appeal No: 318/Raj/2010 

and service tax to M/s. Gautam Freight Pvt. Ltd. for which refund is being 
claimed. 

(iv). The Appellant has submitted that they have not claimed refund of service 
tax in respect of Debit note issued by M/s. Seatrans Logistics showing the 
description of service as Ocean freight, flexi charges, THC charges, BIL Charges 
& Clearing charges. The appellant has claimed refund of service tax only in 
respect of transportation charges as separately mentioned in the debit note. As 
far as denial of claim on the basis of Debit Note issued by M/s. Tristar Logistics 
are concern, the appellant has submitted that they have claimed refund of 
service tax in respect of Priority berth hiring charges charged and collected by 
Kandla Port trust. Priority berth hiring charges falls under the net of Port service 
and the same is categorized as an eligible service entitled for refund. 

(v) The appellant vide their letter dated 01.05.2018 has filed further Q 
submissions wherein they submitted that 

Port Service  :-The appellant has reiterated that any service provided within the 
Port area irrespective of type/nature of service provided, would squarely falls 
under the head "Port Services" and eligible for refund under Sr. No. 2 of the 
Notification No. 41/2007-ST dated 06.10.2007. In this regard they have relied 
upon many Judicial precedents. 

Technical Testing & Analysis Service  :- As far as granting of refund on 
Technical Testing & Analysis Service are concern, they have submitted that 
activity of Supervision, Weighment, Sampling, Stuffing, Analysis & Inspection are 
part and parcel of Technical Testing & Analysis Services carried out by Testing 
Agency and notified as an eligible service for claiming of refund under the 
relevant notification. Further the submission of Purchase Order and Testing 
Certificate, confirming the necessary testing & analysis carried out by the 
exporter alongwith the refund claim would deemed as compliance of the 
conditions as noted. They have relied on many judicial pronouncements in the 
matter. 

To & Fro Transportation i.e. Goods Transport Agency Service  :- The 
appellant has submifted that they withdraw their earlier statement to restrict 
refund claim under GTA Service to 50% and now they have requested allow 
100% of the refund amount. They have relied upon following judicial precedent in 
their support. 

Goods Transport Agency  They would also like to place on record that where 
there is export of cargo in bulk (i.e. more than 6000 Mts of cargo) and covered by 
one or more shipping bill, the same could not be transported by a single lorry and 
required to be aggregated at Port premises before shipping document could be 
prepared. In such circumstances compliance of conditions as prescribed in the 
relevant notification under the heading "Goods Transport Agency Service" should 
be ascertain broadly by co-relating evidence of transport and service tax paid on 
such transportation charges and quantity exported. In such situation it is not 
possible to mention in each and every lorry receipt details as prescribed under 
the head "Goods Transport Agency" in the relevant notification. In this regard 
they rely upon many judicial pronouncements on the relevant issue. 

/ 
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Procedural Violation  :- The appellant has referred decision rendered by Cestat 
Principal Bench, New Delhi in the case of Jam Grani Marmo (P) Ltd. Vs. 
Commissioner of Central Excise, Jaijiur, 2016 (45) S.T.R. 430 (Tn. Del.) wherein 
it is held that "if some of the conditions of the notification have not been complied 
with, such lapse should be considered as procedural lapse, for which the 
substantive right of the appellant to claim the benefit of refund as an exporter 
should not be denied/disallowed". 

7. I have carefully gone through the appeal memorandum. I find that since 

the appeal is against rejection of refund claim, there is no need for compliance 

to requirement of Section 35F(i) of Central Excise Act, 1944. I also find that vide 

letter dated 31.05.2010 Adjudicating Authority was asked to submit parawise 

comments on the points raised by the appellant, but till date the same has not 

been received. 

8. I find that only point required to be decided in this case is whether the 

impugned order rejecting the refund claim is just and proper or otherwise. 

9. I find that appellant was service show cause notice on 26.03.2009 as to 

why the refund claim of Rs. 7,25,054/- filed by them should not be rejected under 

notification No. 41/2007-ST dated 06.10.2007 as amended. The appellant did 

not submit written reply in the matter. Then, the appellant was requested to 

submit their written reply vide letter dated 30.07.2009. The appellant vide their 

letter dated 08.08.2009 has requested for one month time to submit reply. 

However, no reply has been received. On going through the impugned order, I 

find that the the Adjudicating Authority has passed the order without giving 

proper natural justice to the appellant. In their Appeal Memorandum, Appellant 

have not raised any argument for violation of the principle of natural justice. But it 

is fact that the Adjudicating Authority has not given another chance of personal 

hearing to the appellant and issued the impugned order without hearing the 

appellant personally or without taking into record the submission of appellant. 

The rules of natural justice do not supplant the law of the land but only 

supplement it. It is now firmly established that in the absence of express 

provisions in any statute dispensing with the observance of the natural justice, 

such principles will have to be observed in all judicial, quasi-judicial and 

administrative proceedings which involve civil consequences to the parties. 

Natural justice recognizes three principles: 

Nemo debet essc judex in propria causa — which means that nobody shall be a 

judge in his own or in a cause in which he is interested; 

Audi alterem partem — which means to hear the other side; 

Speaking orders or reasoned decisions. 

Page 5 of 8 



Appeal No: 318/Raj/2010 

Section 33A of the Central Excise Act, 1944 provides opportunity of being 

heard to a party by the adjudicating authority from time to time with grant of 

adjournment to the party not more than three times. Further, CBEC vide its 

Circular No. 1053/ 2/ 2017-CX dated 10.03.2017, has further on the question of 

personal hearing has clarified as follows: 

"14.3 Personal Hearing: After having given a fair opportunity to the 

noticee for replying to the show cause notice, the adjudicating authority may 

proceed to fix a date and time for personal hearing in the case and request the 

assessee to appear before him for a personal hearing by himself or through an 

authorized representative. At least three opportunities of personal hearing should 

be given with sufficient inteival of time so that the noticee may avail opportunity 

of being heard. Separate communications should be made to the noticee for 

each opportunity of personal hearing. In fact separate letter for each hearing / 

extension should be issued at sufficient inteival. The adjudicating authority may, 

if sufficient cause is shown, at any state of proceeding adjourn the hearing for 

reasons to be recorded in writing. However, no such adjournment shall be 

granted more than three times to a notice (emphasis supplied)". 

10. I find that the refund claim was filed for Technical Inspection and 

Certification Service, transportation service and flexi charges, THC charges, B/L 

Charges clearing charges, which were used for in connection of export. The 

Adjudicating Authority has rejected the refund claim of Rs. 7,25,054/- mainly 

because of non fulfillment of conditions of Notification No. 41/2007-ST dated 

06.10.2008, Noti. No. 3/2008-ST dated 19.02.2008 and violation of Rule 4A of 

Service tax Rules. 

11. As regards refund claim in respect of above services, it was held by 

Adjudicating Authority that No written agreement was submitted by the appellant 

and thereby they have not fulfilled the conditions of Notification no. 41/2007-St 

dated 06.10.2008; that proof of payment to Service provider was submitted by 

way of a journal entry without any documentary proof. This cannot be considered 

as payment proof ; that service rendered were not specified as eligible for 

refund under notification no. 41/2007-ST dated 06.10.2007 ; that documents in 

respect of Services provided are not in pursuance of Rule 4A of Service Tax 

Rules and the appellant has not fulfilled the conditions of Notification no. 3/2008- 

ST dated 19.02.2008. However, on going through the submission of the 

appellant I find that the appellant has provided copy Letter of Credit, copy 

contract containing the terms and conditions in some cases, summarized 

statements along with all details while filling the refund claim. I find that the 

Adjudicating Authority has not properly scrutinized the details provided by the 

appellant at the time of filling the claim and simply reject the refund claim 

•mentioning that they have not fulfilled the conditions of Notification no. 41/2007- 
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St dated 06.10.2008 and service rendered were not specified as eligible for 

refund under notification no. 41/2007-ST dated 06.10.2007. JAC has opined & 

rejected the refund claim stating that the appellant has not fulfilled the conditions 

of Notification no. 41/2007-ST and services for which the refund is claimed by the 

appellant are not specified as eligible services under Noti. No. 41/2007-ST 

dated 06.10.2007. However, he has not elaborated as to which services are 

specified as eligible services and which conditions have not fulfilled under Noti. 

No. 41/2007-ST dated 06.10.2007. Also, I find that the Adjudicating Authority has 

not elaborated how there is violation of Rule 4A and Notification No. 3/2008-ST 

dated 19.2.2008 in the impugned order. 

12. In view of the above, I find that the documents submitted by the appellant 

are required be verified and the decision taken needed to be justified with proper 

reasons! discussions. Thus, I find that the impugned 010 is cryptic and non 

speaking and is in violation of the principle of natural justice. In large number of 

decisions, various higher appellate authorities have held that grant of refund is a 

quasi-judicial proceedings and application for refund filed by any person cannot 

be rejected without giving proper natural justice to the said person. 

13.. Therefore, to meet the ends of justice, I set-aside the impugned order of 

the Adjudicating Authority on the grounds that it has been passed without 

observing the principles of natural justice and is non —speaking, in light of the 

decision in the case of Singh Alloys (P) Ltd. — 2012 (284) ELT 97 (Tn. Delhi), and 

remand the matter back to Adjudicating Authority, with a direction to decide the 

mafter afresh on merits by following principles of natural justice and also justify! 

issue a speaking order with respect to the said refund claim in terms of 

Notification No. 41/2007-ST dated 06.10.2007. 

14. In holding this, I also rely upon the case law of Honda Seil Power Products 

Ltd.- 2013 (287) ELT 353 (Tn. Del.) wherein a similar view has been taken as 

regard inherent power of the appellate authority to remit back the matters under 

the provisions of Section 35A(3) of the Central Excise Act, 1944. Further, Hon'ble 

Gujarat High Court, in Tax Appeal No. 276 of 2014, in the case of Associated 

Hotels Ltd. has held that even after amendment in Section 35A ibid after 10-05-

2011, Commissioner of Central Excise would retain the powers of remand. 

15. Accordingly, without expressing any opinion on admissibility of the refund or 

otherwise, the appeal of the Appellant is disposed by way of remand with a 

direction to the Adjudicating Authority to decide the refund claim of the Appellant 

on merits after following principles of natural justice. The appellant is also 

directed to submit their submissions raised in the present grounds of appeal 

before the adjudicating authority, so as to enable adjudicating authority to decide 

all aspects involved in the matter on merits 
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16. The appeal is accordingly disposed off in above terms. 

(SUNIL KUMAR SING H) 
COMMISSIONER (APPEALS)! 

COMMISSIONER, CGST & CEX, 
GANDHINAGAR 

F. No. V.2/318/RAJ/2010 

Place: -Ahmedabad 

Date:- .05.2018 

By speed postlHD 
To, 
M!s. Friends Salt Works and Allied Industries, 
Maitri Bhavan, 
Plot No: 18, Sector 8, 
Gandhidham 370 201 (Kutch)  

Copy to: 

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 

Ahmedabad. 

The Commissioner (Appeal), CGST and Central Excise Rajkot. 

3) The Commissioner, GST & Central Excise, Kutch. 

4) The Assistant Commissioner, GST & CEX, Gandhidham Urban. 

5) The Assistant Commissioner(Systems), CGST, Rajkot. 

6) The Superintendent, GCAST and Central Excise, AR Gandhidham, 

7) PA to Commissioner CGST and Central Excise Gandhinagar. 

/) Guard File. 
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