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In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Sunil Kumar Singh,
Commissioner, CGST & CX, Gandhinagar has been appointed as Appellate Authority for the
purpose of passing orders in respect of appeals filed under Section 35 of Central Excise Act,
1944 and Section 85 of the Finance Act, 1994.

| STENENT| GERT IRIAT@T TR Ao I ¥ Fhaa: /
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

q fidFar & IfAadT FT A1 U 9aT /Name & Address of the Appellants & Respondent :-

Friends Salt Works & Allied Industries,, plot No. 160, Maitri Bhavan, Plot No 18,
Sector-8, Gandhidham, _
3 CREE) ¥ ARG g AT [FAld R H 3TJFd ITHRT / GIEHIor & qHeT

el AR F Fehel B/ ‘
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.

(A) W Yok FeE Icdie Yooh T WA AT SRRSO & 9fd I, Sl 3 e
FRAPIA 1944 & T 35B & Heeld vd  facad ffAwH, 1994 # uRT 86 & ddd

ffaf@a e &1 o wahdr & 1/
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-
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FATATTEROT &7 Y I3, T sclish o 2, IR F. WA, A5 Eoall, DI A AT ATGT 1/
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.
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" To'the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

2nd:Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accom anied
against one which at least should be accompanied a fee of Rs. 1,000/- 5000/-,
Rg 10,000/- where amount of duty demand/i 1n erest/ fpenalty/ refund is u o 5 Lac 5 Lac to
50 Lac and above 50 Lac respectively in the form o crosse bank draft in favour of Asst
Registrar of branch of any nominated public sector bank of the place where the bench of dy
nominated public sector bank of the place where the bench of the Tribunal is situate
Application made for grant of stay shall be accompanied by a fee of Rs. 500/ -
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appeal under sub section (1) of Section 86 of the Finance Act, 1994 to the A pellate
Tnbunal Shall be fi 1 ed in quad 1:1J1cate in Form S.T.5 as prescribed under Rule 9(1 I)) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed a a1nst
(one of which shall be cert1ﬁed copy) and should be accoma;l)amed lgr a fees of Rs.

where the amount of service tax & interest demanded & ty levied of Rs 5 Lakhs or less
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is moré
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed_bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 é2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Comm1ss1oner
Central Excise El\ppeals) (one of which shall be a certified copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

HIAT gosh, Fegid 3cUle Yok ve Jareht el sreeT (Fee) & 9fa arfielt & A 7 S
mewa@ﬁ'w1944£rﬂm35waxaavﬁ7r St @1 eara sfRfETe, 1994 & arr 83 &
mmﬁsﬁmﬁm«%% 39 e & gfa ddela wifeer & 3dfd ad 99T 3G
QW/@HTE\VW#mmm(m%) Sie AT Ud offien fqarfed ¥, A SN, S e FElen
Rafed &, & sEraeT T o, mﬁ%wm%aﬁam%aﬁaﬁrmﬁmaﬂﬁ%m
0 TIT F HF 7 &
e IcUle Yoh UG VAT & AT “HIT U a0 e F e anfee §

(i) URT 11 & & e @A

(i) JTAT ST Fr off TS ISAT TR

(i) YFAe STAT AYATG F FAH 6 F 3T T WH

- gt Tg T 30 amr & grawner e (F. 2) JREEw 2014 & 3 § qF R arde

TSR & @Hel Rl w3t wa ardier @ ey A8 e/

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service "Tax under Section 83 of the Finance Act, 1994
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalt% where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10

Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
) amount determined under Section 11
1) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay
application and appeals 8end1ng before any appellate authority prior to the commencement of
the Finance (No.2) Act, 2
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Revision %plication to_ Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Dee

Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 ig
respect of the following case, governed by first proviso to sub-section {1) of Section-35B ibid:
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In case of any loss of gfoods, where the loss occurs in transit from a factory to a warehouse or .

to another factory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse

R & SR el o A1 & o fid X @ A & REHT # sged FE Ae W Al 78
Frard 3cUe Yed b g (Ree) & Ay 3, S ARa & ad Bl avg I 8 & Sata & w3
/ .

In case of rebate of duty of excise on goods exported to any country or territory outside India

of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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In case of goods exﬁorted outside India export to Nepal or %hutan, without payment of duty.

FARGT Icuic & IcUIea ek & $PAT & v S 3 FEAT 38 HUWHIH v 3Ed fafdes
wauEl & dgd Aed BT aS ¢ R T e o e (o) & gann fded A (@ 2),
1998 & gRT 109 & @iy {4 &7 IS AI@ 37raT AT 9 a1 915 # Wik fv are gy

Credit of any duty allowed to be utilized towards pagment of excise du(tjy on final products
under the provisions of this Act or the Rules made there under such order is passed bKI the

go%nrlngig%ioner {Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .

IHNFT IdesT d gl gfdar gud wEdm EA-8 H, S i e 3culed e () fAaere,
2001, & T¥@s 9 & 3idda [REse &, 59 3 & IV & 3 HF & JHaed & Sl aiRe |
Iqqed 3MASA & A HA Ger @ 3dier e fr & Gfdi dorest H T @ifRel @ § S
3cUlE Yooh ITATAAHA, 1944 T aRT 35-EE & ded URA oo 6 3@l & @eg & div ®
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The above %ppl_ication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order

sought to be appealed against is communijcated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan .
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

YAJRTOT e & | FaAtaiid uiRa e #r siersh # s anfge |
wmwwwmmmw%amzow-aﬂwm ST R AT FetaeT
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount
glvolved Om Rﬂlpees One Lac or less and Rs. 1000/~ where the amount involved is more than
upees One Lac.

I 3@ ST H F5 A INSA FT FAQY § AT UAF Hel AW F AU gesh & e, Iudered
G T frar o AR 38 92 & Al gU off @ far O e § a9e & foU ety sy
AT B U 3N T FIT TER B TH HGeH [HAT AT § 1/ In case, if the order

covers various numbers of order- in Original, fee for each 0.1.O. should be paid in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, 1s filled to avoid scriptoria work if
excising Rs. 1 lakh fee of Rs. 100/- for each.

THANRT FAEE e JRHEA, 1975, F ITEA-1 F NFEN FF IR T T IS A
9 W PR 6.50 $UT S FAIE YodF [iHe F9T glel |lgy] /

One copy of application or O.I.O. a8 the case may be, and the order of the adjudicatin%
authori?y shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms o
the Court Fee Act, 1975, as amended.

AT 65, AT 3G A U Fardt ST FqRReor (Fr Rt Haerad, 1982 # aftia
Ud 3T GaUd AT B AEATod St are AT B 3T o e anea Rt Ser &1/

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

3T 3l WRE @ S e we ¥ Gefa e, fAegd 3R adbas geue & e,
mﬁﬁ%ﬁmmwww.cbec.gov.inﬁﬁwmg I/

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.chec.gov.in




Appeal No: 318/Raj/2010

:: ORDER-IN-APPEAL ::

i

Being aggrieved with the Refund Order No. 12/ST/Refund/2010
dated 18.02.2010 (hereinafter referred to as the “impugned order”) passed
by the then Assistant Commissioner, Service Tax Division, Rajkot (hereinafter
referred to as “the Adjudicating Authority”) M/s. Friends Salt works and Allied
Industries, Maitri Bhavan, Plot No: 18, Sector 8, Gandhidham 370 201 (Kutch)
(hereinafter referred to as “the appeliant”) have filed the present appeal.

21 The issue involved in the matter, in brief, is that the appellant filed
an application on 28.11.2008 seeking refund of Rs. 7,25,054/- being the Service
Tax paid on the services used for the export during the quarter July, 2008 to
September, 2008, under Notification No: 41/2007-Service Tax dated 06.10.2007,
as amended, with the Adjudicating Authority. The Adjudicating Authority issued
Show Cause Notice dated 06.10.2007 wherein it was proposed to reject the
claim of refund on the grounds that they have not fulfilled the conditions
prescribed under Notification No: 41/2007-Service Tax dated 06.10.2007, as
amended.

2.2 The appellant neither filed reply to Show Cause Notice nor
appeared for personal hearing before Adjudicating Authority. The appellant
requested for one month time to file written reply, however, no reply has been
filed by the appellant. The Adjudicating Authority vide his impugned order
rejected the refund claim of the appellant. The brief of reasons for rejection is as
under:-

(i) As regards refund claim in respect of Technical Inspection and
Certification Service, the Appellant has sought refund on this service
defined under Section 65(105) (zzi) on the basis of invoices issued by Geo-
Chem Laboratories Pvt. Ltd. and M/s SGS India Pvt. Ltd. The Adjudicating
Authority has hold that ..

(a) No written agreement was submitted by the appellant and thereby
they have not fulfilled the conditions of Notification no. 41/2007-St dated
06.10.2008.

(b) Further, it was held that proof of payment to Service provider was
submitted by way of a journal entry without any documentary proof. This
cannot be considered as payment proof.

(c) Further it was held that service rendered were not specified as
eligible for refund under notification no. 41/2007-ST dated 06.10.2007.

(i)  As regards refund claim in respect of transportation service falling under
Section 65(105)(zzp), the Appellant has sought refund on this service on
the basis of invoices issued by M/s Gautam Freight Pvt Ltd., Shree
Dadamdada Roadways, Arjan Karsan Dangar, Arya Transport, Shamiji
Karsan Dangar and Shri Bhavesh Panch Danger. The Adjudicating
Authority has hold that the invoices issued by the Service Providers are not
in pursuancae of Rule 4A of Service Tax Rules. Also the invoices issued by
M/s Gautam Freight Pvt Ltd. indicates the services rendered as loading
charges of salt in bulk which include port whrfage. The service rendered by
M/s Gautam Freight Pvt. Ltd. are not mentioned as eligible service under

§»-1/
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Appeal No: 318/Raj/2010

Notification No. 03/2008-St dated 19.02.2008. Further, the details like
exporters invoice and shipping bill number are not mentioned on LR issued
by them. Thus the appellant has not fulfilled the conditions of Notification
no. 3/2008-ST dated 19.02.2008.

(iify  As regards refund claim in respect of invoices issued by M/s Seatrans
Logistics and M/s Tristar Logistics India Pvt. Ltd for ocean freight, flexi
charges, THC charges, B/L Charges and clearing charges it was held that
the documents issued by M/s Seatrans Logistics are in the nature of debit
notes. The debit notes are not specified as valied documents under Rule
4A of service tax Rules. Further, it was held that Priority berth hire charges
are not specified as eligble service under Notification no. 41/2007-St dated
6.10.2018.

3. Being aggrieved with the impugned order, the appellant have filed
the present appeal no. 318/RAJ/2010 on the grounds that ...

(i) the appellant has enclosed a copy of Letter of Credit alognwith Refund
application which stipulate terms and condtions between importer and Exporter
of goods. As per conditions, they has to carry out testing and analysis of goods.
The service rendered by M/s Geochem Laboratories and M/s SGS India Pvt. Ltd.
for testing, Inspeciton, analysis etc. of goods are eligible service as specified in
the Notificaiton No. 41/2007-ST dated 06.10.2008.

(ii)  No one in notification is mentioned that invoices should be in accordance
with Rule 4A of Service tax Rule, 1994. As per circular no. 106/9/2008 ST dated
11.12.2008 clarifying that if the invoices issued does not contain certain details,
then refund claim should not be denied on this ground only. Further, Service
rendered by M/s Gautam Freight Pvt. Ltd. fall under the head of port service and
is eligible under notification no. 41/2007 dated 6.10.2007.

(iii) As regards service received from M/s Seatrans Logistics, the service
provider has collected service tax not on ocean freight but on THC charges, B/L
Charges etc. which falls under the category of Port Service under Section
65(105)(zn) on Finance Act, 1994.

4. The said appeal was transferred to call book in the month of August, 2010
on the basis of the Tax Appeal No. 353 of 2010 filed by the Department in the
Hon’ble High Court of Gujarat against the order of Tribunal, as reported at
2010(17)S.T.R. 134 (Tri. Ahmedabad) in the case of Cadila Health Care Lid. v/s
Commissioner of Central Excise, Ahmedabad. Subsequently, the said appeal
was retrieved from call book on 28.09.2017

5. Personal hearing in the matter was held on 10.04.2018 which was attended
by Shri Manish Vora, Chartered Accountant during which they reiterated the
submissions made in their appeal and also submit additional submissions.

6. The appellant vide their letter dated 10.04.2018 has filed additional
submissions wherein they submitted that...

(i) The L/C is said to be a written agreement between buyers and sellers
- of the goods. Also. in some of the cases, the appellant had also enclosed copy
of contract containing the same terms and conditions as was there in the L/C. On
going through the column of Description of service in the table submitted by

e
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Appeal No: 318/Raj/2010

them it would be found that the Inspection Agency has rendered various type of

services to the appellant. -

The service of quality, survey & sampling is nothing but service
rendered towards analysis of the goods and the same is covered under Section
65(105)(zzh) of the Finance Act, 1994 and notified as an eligible service under
the relevant notification. quality, survey & sampling determines . various
parameters of the goods as specified by the buyers in the L/C /contract.
Alongwith the said parameters the buyer also specifies that weighment of the
goods has to be carried out by the testing agency which in this case is either
M/s. SGS India Pvt. Ltd. and M/s. Geochem Laboratories Pvt. Ltd. The main
service which is rendered by these agencies were towards sampling & analysis
of the goods for which they have charged their service charge from the Appellant.
In addition to above, the Inspection Agency has also carried out weighment of

the goods which is part and parcel of the main service i.e. testing and analysis of
the goods.

(ii)  As far as submission of proof of payment are concern, the Appellant has
held that no where in the notification, it is stated that the Appellant have to
submit proof of payment alongwith Refund application to the Adjudicating
Officer. The appellant has referred the Circular No. 106/9/2008-ST dated
11.12.2008 issued by Central Board of Excise & Custom and stated that there
is no requirement to produce proof of any payment by the exporter for claiming
the refund however they have submitted the Copy of Ledger account of M/s.
SGS India Pvt. Ltd. and M/s. Geochem Laboratories Pvt. Ltd. from their Books of
Account to show that the Appellant has made payment to service provider
before claiming the refund of Service Tax from the Government.

(iii) As regards refund of service tax paid on ftranspiration service, the
appellant has submitted that due to mistake they have claimed refund of
service tax on both way of transportation in respect of invoice issued by M/s.
Arya transport Co. In fact they are eligible for refund only in respect of
transportation carried out from Bharapar to Kandla Port from where such goods
were ultimately exported. Therefore the appellant prayed that in absence of
separate invoice for one way transport, their refund claim in respect of service
received from M/s. Arya Transport Co. should be restricted to 50% of the claim
amount as the transportation charges in respect of transportation of loaded
container would be much higher than the transportation of empty containers.

As far as denial of refund claim in respect of services received from M/s.
Gautam Freight Pvt. Ltd. are concern, the appellant would like to submit that
they have provided the service of loading of salt in bulk (i.e. Handling of goods)
in to the vessel within the port area. The service charges which is charged by
them for rendering above mentioned service is inclusive of Port wharfage
charges which is paid by them to Kandla Port Trust. The services rendered by
M/s. Gautam Freight Pvt. Ltd. for handling of goods in port area will squarely
falls under the head “Port services” (because the same is rendered within the
Port for handling of goods). The appellant enclose copy of invoices received
from the above mentioned service provider, copy of TR-6 challan evidencing
payment of service tax in respect of services received from Goods Transport
Agency and Ledger copy of "account of M/s. Gautam Freight Pvt. Ltd. from the
books of appellant to show that they have aiready made payment of service

"
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and service tax to M/s. Gautam Freight Pvt. Ltd. for which refund is being
claimed.

(iv). The Appellant has submitted that they have not claimed refund of service
tax in respect of Debit note issued by M/s. Seatrans Logistics showing the
description of service as Ocean freight, flexi charges, THC charges, B/L Charges
& Clearing charges. The appellant has claimed refund of service tax only in
respect of transportation charges as separately mentioned in the debit note. As
far as denial of claim on the basis of Debit Note issued by M/s. Tristar Logistics
are concern, the appellant has submitted that they have claimed refund of
service tax in respect of Priority berth hiring charges charged and collected by
Kandla Port trust. Priority berth hiring charges falls under the net of Port service
and the same is categorized as an eligible service entitled for refund.

(v) The appellant vide their letter dated 01.05.2018 has filed further
submissions wherein they submitted that

Port Service :-The appellant has reiterated that any service provided within the
Port area irrespective of type/nature of service provided, would squarely falls
under the head “Port Services” and eligible for refund under Sr. No. 2 of the
Notification No. 41/2007-ST dated 06.10.2007. In this regard they have relied
‘upon many Judicial precedents.

Technical Testing & Analysis Service :- As far as granting of refund on
Technical Testing & Analysis Service are concern, they have submitted that
activity of Supervision, Weighment, Sampling, Stuffing, Analysis & Inspection are
part and parcel of Technical Testing & Analysis Services carried out by Testing
Agency and notified as an eligible service for claiming of refund under the
relevant notification. Further the submission of Purchase Order and Testing
Certificate, confirming the necessary testing & analysis carried out by the
exporter alongwith the refund claim would deemed as compliance of the
conditions as noted. They have relied on many judicial pronouncements in the

matter.

To & Fro Transportation i.e. Goods Transport Agency Service - The
appellant has submitted that they withdraw their earlier statement to restrict
refund claim under GTA Service to 50% and now they have requested allow
100% of the refund amount. They have relied upon following judicial precedent in
their support.

‘Goods Transport Agency :- They would also like to place on record that where
there is export of cargo in bulk (i.e. more than 6000 Mts of cargo) and covered by
one or more shipping bill, the same couid not be transported by a single lorry and
required to be aggregated at Port premises before shipping document could be
prepared. In such circumstances compliance of conditions as prescribed in the
relevant notification under the heading “Goods Transport Agency Service” should
be ascertain broadly by co-relating evidence of transport and service tax paid on
such transportation charges and quantity exported. In such situation it is not
possible to mention in each and every lorry receipt details as prescribed under
the head “Goods Transport Agency” in the relevant notification. In this regard
they rely upon many judicial pronouncements on the relevant issue.

( s
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Procedural Violation :- The appeliant has referred decision rendered by Cestat
Principal Bench, New Delhi in the case of Jain Grani Marmo (P) Ltd. Vs.
Commissioner of Central Excise, Jaif)’ur, 2016 (45) S.T.R. 430 (Tri. Del.) wherein
it is held that “if some of the conditions of the notification have not been complied
with, such lapse should be considered as procedural lapse, for which the
substantive right of the appellant to claim the benefit of refund as an exporter
should not be denied/disallowed”.

7. | have carefully gone through the appeal memorandum. | find that since
the appeal is against rejection of refund claim, there is no need for compliance
to requirement of Section 35F(i) of Central Excise Act, 1944. | also find that vide
letter dated 31.05.2010 Adjudicating Authority was asked to submit parawise
comments on the points raised by the appellant, but till date the same has not
been received.

8. | find that only point required to be decided in this case is whether the
impugned order rejecting the refund claim is just and proper or otherwise.

9. [ find that appellant was service show cause notice on 26.03.2009 as to
why the refund claim of Rs. 7,25,054/- filed by them should not be rejected under
notification No. 41/2007-ST dated 06.10.2007 as amended. The appellant did
not submit written reply in the matter. Then, the appellant was requested to
submit their written reply vide letter dated 30.07.2009. The appellant vide their
letter dated 08.08.2009 has requested for one month time to submit reply.
However, no reply has been received. On going through the impugned order, |
find that the the Adjudicating Authority has passed the order without giving
proper natural justice to the appellant. In their Appeal Memorandum, Appellant
have not raised any argument for violation of the principle of natural justice. But it
is fact that the Adjudicating Authority has not given another chance of personal
hearing to the appellant and issued the impugned order without hearing the
appellant personally or without taking into record the submission of appellant.
The rules of natural justice do not supplant the law of the land but only
supplement it. It is now firmly established that in the absence of express
provisions in any statute dispensing with the observance of the natural justice,
such principles will have to be observed in all judicial, quasi-judicial and
administrative proceedings which involve civil consequences to the parties.
Natural justice recognizes three principles:

Nemo debet essc judex in propria causa — which means that nobody shall be a
judge in his own or in a cause in which he is interested;

Audi alterem partem — which means to hear the other side;

Speaking orders or reasoned decisions.
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Section 33A of the Central Excise Act, 1944 provides opportunity of being
heard to a party by the adjudicating authority from time to time with grant of
adjournment to the party not more than three times. Further, CBEC vide its
Circular No. 1053/ 2/ 2017-CX dated 10.03.2017, has further on the question of
personal hearing has clarified as follows:

“14.3 Personal Hearing: After having given a fair opportunity to the
noticee for replying to the show cause notice, the adjudicating authority may
proceed to fix a date and time for personal hearing in the case and request the
assessee to appear before him for a personal hearing by himself or through an
authorized representative. At least three opportunities of personal hearing should
be given with sufficient interval of time so that the noticee may avail opportunity
of being heard. Separate communications should be made to the noticee for
each opportunity of personal hearing. In fact separate letter for each hearing /
extension should be issued at sufficient interval. The adjudicating authority may,
if sufficient cause is shown, at any state of proceeding adjourn the hearing for
reasons fto be recorded in writing. However, no such adjournment shall be
granted more than three times to a notice (emphasis supplied)”.

10. | find that the refund claim was filed for Technical Inspection and
Certification Service, transportation service and flexi charges, THC charges, B/L
Charges clearing charges, which were used for in connection of export. The
Adjudicating Authority has rejected the refund claim of Rs. 7,25,054/- mainly
because of non fulfillment of conditions of Notification No. 41/2007-ST dated
06.10.2008, Noti. No. 3/2008-ST dated 19.02.2008 and violation of Rule 4A of

Service tax Rules.

11.  As regards refund claim in respect of above services, it was held by
Adjudicating Authority that No written agreement was submitted by the appellant
and thereby they have not fulfilled the conditions of Notification no. 41/2007-St
dated 06.10.2008; that proof of payment to Service provider was submitted by
way of a journal entry without any documentary proof. This cannot be considered
as payment proof ; that service rendered were not specified as eligible for
refund under notification no. 41/2007-ST dated 06.10.2007 ; that documents in
respect of Services provided are not in pursuance of Rule 4A of Service Tax
Rules and the appellant has not fulfilled the conditions of Notification no. 3/2008-
ST dated 19.02.2008. However, on going through the submission of the
appellant | find that the appellant has provided copy Letter of Credit, copy
contract containing the terms and conditions in some cases, summarized
statements along with all details while filling the refund claim. 1 find that the
Adjudicating Authority has not properly scrutinized the details provided by the
appeliant at the time of filling the claim and simply reject the refund claim
mentioning that they have not fulfilled the conditions of Notification no. 41/2007-

Gu,
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St dated 06.10.2008 and service rendered were not specified as eligible for
refund under notification no. 41/2007-ST dated 06.10.2007. JAC has opined &
rejected the refund claim stating that the appellant has not fulfilled the conditions
of Notification no. 41/2007-ST and services for which the refund is claimed by the
appellant are not specified as eligible services under Noti. No. 41/2007-ST
dated 06.10.2007. However, he has not elabo}ated as to which services are
specified as eligible services and which conditions have not fulfilled under Noti.
No. 41/2007-ST dated 06.10.2007. Also, | find that the Adjudicating Authority has
not elaborated how there is violation of Rule 4A and Notification No. 3/2008-ST
dated 19.2.2008 in the impugned order.

12.  In view of the above, | find that the documents submitted by the appellant
are required be verified and the decision taken needed to be justified with proper
reasons/ discussions. Thus, | find that the impugned OIO is cryptic and non
speaking and is in violation of the principle of natural justice. In large number of
decisions, various higher appellate authorities have held that grant of refund is a
quasi-judicial proceedings and application for refund filed by any person cannot
be rejected without giving proper natural justice to the said person.

13..  Therefore, to meet the ends of justice, | set-aside the impugned order of
the Adjudicating Authority on the grounds that it has been passed without
observing the principles of natural justice and is non —speaking, in light of the
decision in the case of Singh Alloys (P) Ltd. — 2012 (284) ELT 97 (Tri. Delhi), and
remand the matter back to Adjudicating Authority, with a direction to decide the
matter afresh on merits by following principles of natural justice and also justify/
issue a speaking order with respect to the said refund claim in terms of
Notification No. 41/2007-ST dated 06.10.2007.

14. In holding this, | also rely upon the case law of Honda Seil Power Products
Ltd.- 2013 (287) ELT 383 (Tri. Del.) wherein a similar view has been taken as
regard inherent power of the appellate authority to remit back the matters under
the provisions of Section 35A(3) of the Central Excise Act, 1944. Further, Hon'ble
Gujarat High Court, in Tax Appeal No. 276 of 2014, in the case of Associated
Hotels Ltd. has held that even after amendment in Section 35A ibid after 10-05-
2011, Commissioner of Central Excise would retain the powers of remand.

15. Accordingly, without expressing any opinion on admissibility of the refund or
otherwise, the appeal of the Appellant is disposed by way of remand with a
direction to the Adjudicating Authority to decide the refund claim of the Appellant
on merits after following principles of natural justice. The appellant is also
directed to submit their submissions raised in the present grounds of appeal
before the adjudicating authority, so as to enable adjudicating authority to decide
all aspects involved in the matter on merits

Sve—"
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16. The appeal is accordingly disposed off in above terms.

, W (SUNIL KUMAR SINGH)

’ ~ COMMISSIONER (APPEALS)/

SO COMMISSIONER, CGST & CEX,
ey GANDHINAGAR

F. No. V.2/318/RAJ/2010
Place:-Ahmedabad
Date:- .05.2018

By speed post/HD

To,

M/s. Friends Salt Works and Allied industries,
Maitri Bhavan,

Plot No: 18, Sector 8,

Gandhidham 370 201 (Kutch)

Copy to:
1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

W The Commissioner (Appeal), CGST and Central Excise Rajkot.
3) The Commissioner, GST & Central Excise, Kutch.
4) The Assistant Commissioner, GST & CEX, Gandhidham Urban.
5) The Assistant Commissioner(Systems), CGST, Rajkot.
6) The Superintendent, GCAST and Central Excise, AR Gandhidham,
7) PA to Commissioner CGST and Central Excise Gandhinagar.

8  Guard File.
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