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31lF[9T ''iii o-iict (.Lvi) .r.3.-Rol/.?o Ro f1TT -1 * 3TTf1It 31TT fr 

fTt 3-j.rUI cbk f ,3lkIkd, Zj -T lc 

cIi'( ct 4io-ç 3ct1l, lc..ct,, t flnr 3T 1ZlH ?SS 41 3 -'lc, TlF 

33J9f  4  d,  31t 3LlTf 11ftlT .3T 

314tf Ic*,l t lIctd IT dj.fi 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Sunil Kurnar Singh, 
Commissioner, CGST & Central Excise, Gandhinagar, has been appointed as. Appellate 
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of 
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3TtR 3lkl,rtdj -l-Il-cf 31k4ctd/ 34klctd/ 1ilc4i 3Iic-cT, ia4 thcic, fR/ cB4i, I jlct  / 1Ic1dI 
/ fl11T/ lc,,1dkI TU 3Id 'Hel 31Tf -jTld: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham/ Bhavnagar 

tf c1,d & I1Ic  1T IIT 1 i cii /Name & Address of the Appellants & Respondent :- 

M/s Hindustan Petroleum Corporation Ltd., Kharihor, Kandla. Kutch-370 220 

 3fl f(3tf) cç- o1Ici I9't t  [1ET1t / jcUj 

3TT1dJI/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

-fl-ii lc'4 ,1a-ç 3cLHcl fl 1 c1Ict  3i41 1T11TTUT 111 3T'1, ocI 

1944  tfR1 35B 3r Ir fr 3TtllT[, 1994 4 m 
I! 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) cdfcuI d-IiIci,o-i Fr - t 4-fld-lc d-1I tZ1 3c'ltCa1 fit 1 , lcUcb. 31'1'tt 

nRthTT c11 1ti t , rt 2, 31R. o1 cb'1 4i4 t1TI 1/ 
The special bench of Customs, Excise & Service 'i'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 3Hlcft1 1(a) c- I! lL 3{t11t 'F 3{I1T1T T1't 3{ti'I 1JIT l3lrr 3çLfl l'-'b l4 

cTh1i& 1L)lc TfIUT (1è.) 41 qfjn 1'1?T McbI, , lc c1c', -Ilc' 3U 

'HII- ool c4- c) tffflT If 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
Floor, Bhaumali Bhawan, Asarwa Ahrnedabad-380016 in case of appeals other than as 

mentioned in para..i(a) above 

16.05.2018 

(A) .3c-llC, 1l9 
86 3i 

of CEA, 1944 



(iii)-.- 3c o- JJ)c1i..UI flfF 3Tf -dd q c'-lIc (3Tt?lf) I .IHIcic'I1, 2001, 

Irr 6 3]9r I'I.Fr fIFff  f EA-3 c  tik I o-n 

f c4 j 3cLUd 4:;l RflT jI 4;l I1T 3fr c'dll.I d iJ-l'Ic-t1, Tff 5 
PT 3W.t PT, 5 TI tlV PT 50 flRIT dh 3-rPTIT 50 Lf T 311PT 

1,000/- 5,000/- 3TThT 10,000/- TII i 3PRT 1rcb 4) [1f do1 cli tfP1ftT 
Ic dIdI, Ild i-l)cl 1PT 'l-1 4i-i TT f i4 
H I I 5Ht iId PT TtR 1P1T ff nI o-I I I lf [WIg ilT 4 d  IdfrI, 

TITT 1T PTfv  rfflr 3i1lc Ti*OT c 1HI fQTFr I tJT 31lT 
(.1-?. 3i) f 3lt TT 500/- [Q ti( Iftic  srr r tPT I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5U00/-, 
Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 ac and above 50 Lac respectively in the form 01 crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
310c &WT 3{, t 311P, 1994 PTT 86(1) 3T1t  
IclIc4, 1994, t1rFiR 9(1) dd ftfT S1F S.T-5 tik ii.1 c{I 5ff 1d11 tTff 3F[ 
ITT fT 3nr f 3rr 4) rzr , I11 TT (3 :?  crfr  

PT1V) 34T rc t r ch [1 Ii Ich 4 PT ,loi c -HdI 3 cIdIkfl 
I I I, [Q 5 lilTff PT 3TfEf 'liJi, 5 ITPT tlV PT 50 dcb  3TPTIT 50 qi 

3TtE ?I PTT: 1,000/- 5,000/- ?T1 3PPT 10,000/- IT1t chl ¶lrlT SPIT Tcch 
Jid -1 chI ¶41ftT fliPT chi TT1Tc, JilIId 1IC1 PfTfP5OT c f1T 

c f I I jf ri f sii pv I -i d 
3I4 4 ui fTr 

PTT 3UT (-  3T) fV 3F- ITT 500/- 'k'YL' chl IT4Iftf li SPTF cb4I rr 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1] of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which sha'l be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5090/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

)If 3PT, 1994 cg) I1TT 86 4) -1TT31't (2)  (2A) 3TPlT c  c{) i-41-  3TC1c;I .l 
fiii)), 1994, ¶FPT 9(2)  9(2A) .-i ll*fFr c1C19 S.T.-7 4] 5ff ifl ' 3 rr.r 
3Ikl -d, ioçk .3c'-lIc lflPT 3TPT 3lIc4.d (3Tt[), cçk .c-IIc ccb d.c1IlI tIT1f 3-lTT cj) 

ldo-I cii (3 i!ch 1t J-H)ti1ci lt PTfV) 3t 3flFFf II JiIl 31I1tcf 3T1PT 3LBJd, 

icYIC., TFiF/ lch, ct 3T'1'flZr PPTPTUT cf) 3TTif C V IIT c,oI IT 1r 3TTf c 

34 fF[T I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

(ii) o-ç jç-c, l.ic crj () 3jj. ITTf 

3c- -II, 1I 31 ZflT 1944 41 IflT 35b 3lT, i'l c( 31If, 1994 41 ITU 83 

3{f cIc   111 RTiT 4 , 1 31TT 1 3c1 I1lch.UI 3141f 9 -IJi CLUC, 

c 10 I1P1IIf (10%), i1 J-UI c1 1JiI IciII~,d , PT iJ1I, ci Rf s1J-(Io1I 

IIId , c4i TWT Izrr iI!, srri ¶ r f srr i?r 3PIft1  

31 I 

3r'II Ir-cb LJcI IclIc4 3{f "J-fld  I1IR dI1 ccIi" 1T TI1If 

(i) RT1131TT 

(ii) 4ilc. 5P[1 4) /)  dIcd lTfl 

(iii) lId'c 3TIT ¶lJlJilcirll 1PTl 6 31PJIf cbJ-I 

- clTTi cnrr (1k-d  (f 2) 3fttiriT 2014 31   IT1 
i1T -IJiT flfpr PT'TT 315fi (.!cf IIc.I cii'I IT f 1/ 

For an apDeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 whicii is also macic applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014 

(B) 

(i) 



(i) 

(C) TT itim. i19UT 3TrT: 
Revision app1iatioii to Government of  India: 

311T c rur .LlI11cbI o1{d -H-k t, IT ic-qlc, ]cb 311Zff, 1994 41 PTT 
35EE IPT  3fT 3{ I1I IT 4'R, tT1TtJT 31Tf fr l -c 
fpT, It 3Th ir iiM, r. tr- 1 fboo i, c  frr nr nfvi / 
A revision anplication lies to the Under S&retar-y to the Government of India, Revision 
Application Unit, Ministry of Finance Deoartmen of Revenue 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delh'i-llOOOl, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

d-JI4 c4i.flIo1 '-iI -k1 i1f, j flf *1 f1b4't  HJ dft kdI-io-I 
f[ ffi 31f 'rliIo T TR dI lkdIoi rr 1 

TR dI ff Uf dft ttho-1 
i - I/ C. 3 

In case of any loss of oods, where the loss occurs in transit from a factory to a warehouse or 
to other factory or from one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

___ ___ ctd ITI 
'o-çkl 3çt  lc'1i i9  (f) dIcl t, i) 1TI 1T i IT ct1 Id 4 TZ1I 
I 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) T1 3çL4r4 ]çd { fQ fIt9T T[ ITIf IT ZTT *l iITIf 1tT tT  / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

3cIC, 3cIC,"1 fF dIdIo1 1IV il Z1R 'l1 3TR[ cl 
J-flo4 c1)   3flf fr3ii 1 (31 3Tf1IF (2), 

1998 4i ITRI 109 ?PTU ftzrr c1) dl, dll fl4 i? tflft[ fIITT d1.J 

Credit of any duty aflowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made tIiere under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance No.2) 
Act, 1998. 

4c.d 31T[ c1 t 1iki WTif 1I EA-8 , ,jl'I c11 ioçk 3cC4Ic,o1 I'4 (3Tt1'1r) ¶d-ucic1, 

2001, 1TR 9 3tlT[ ¶Ii1  ,  3fft 3 F IR[ 41 iiit 

.3Yctd 31T[ 1TT  311f P 3ftif  31TI c -ftjdo- cgi 1TI PTfV I1T1 
5c'licl, IF 3tlT, 144 c11 IITU 35-EE c-Ic-1 P1IT lc'b c1 I.ld) TI'cRT F dl  PT 

TR-6 4  iifr ldo1 4) i'r pi1tn / 
The above anplication shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Fxcise (Apneals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two conies each 
of the 010 and Order-In-Appeal It should also be accomoanied by a cony of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under section 35-EE o10EA, 1944, under 
Major Head of Account. 

P9TUT 31Tf O11 ftT  4 d))  rn1v 
 ffJ tII ff 3fft  iit tFt 200/- T dId1 1ZIT HV 311T i1  

f  ITI1 t[t TlJCI r t iti 1000 -I T 1dIc1Io1 f1T jlR I 
The revision application shall be accomoanied 3by a fee of Rs. 200/- where the amount 
involved in Rupees One Lac or less and ls. 1000/- where the amount involved is more than 
Rupees One Lac. 

(D) 1 3Tlf t dc'1 31T?I T [iITf ?t ,lcc1i J'1 311 FP chi -ldIc1Io1 3CItd 

yfloI 1 c  f rt VP11Tt 3111 

1lcbI cb cb 3T1 PT IZ[ c*i cb Uc  31T[ fIIPT ildI t / In case, if the order 
covers various numbers of order- in On inal, fee for each 0.1.0. should be naid in the 
aforesaid manner, not withstanding the fac that the one appeal to the Appellant ribunal or 
the one aoplication to the Central 'ovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

(E) mtMii -iii ri 31zRI, 1975, 310-1t -I 3TRIR '-  3fFt tc1 ET'TT 3TT1 l 

PT 6.50 r -iueii ?I{i1T T TfTfl / 
One copy of aoplication or 0.1.0. a the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms 01 

the Court Fee Act, 1975, as amended. 

()J-H ocI1 3rt-Hc, IF 1Id lcii'4i 3ic'k oli 1c4fl (TI fMT) I-lIc1e1, 1982 t tI1IT 

1  31f IPITI9 J-ilJ-ic  c 1Id Ic 4  3ftT t 14lo1 3ilchd fPT '11ç11 I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) 3t.tl 31C0c PT1I cb 31tf cIilIc'1 -l'II?1Id c4Nch, ¶-cid 3lT o1d)c1dH IFIPTI 1V, 

3Tt1T 1i1T 11I www.cbec.gov.in  ctI T1 I / 
For the elaborate, detailed and latest orovisions relating to filing of appeal to the higher 
appellate authority, the appellant may reer to the Departmental website www.cbec.gov.in  

(iv)  

(v)  

(vi)  

(F) 





Appeal No. 7/EA2/GDM/2017 
Appeal No.10/EA2/GDM/2017 

ORDER IN APPEAL 

4 

Sr. 

No. 

Name and address of the 
Respondent 

Departm'&ntal 
Appeal No. 

010 No. and date 

Against which appeal filed 

01 M/s Hindustan Petroleum 
Corporation Ltd., 
Kharirohar, Kandla 

10/EA2/GDM/2017 05/2017 dated 
03.03.2017 

02 M/s Hindustan Petroleum 
Corporation Ltd., 
Kharirohar, Kandla 

7/EA2/GDM/2017 04/2017 dated 
03.03.2017 

The subject appeals are filed by Assistant Commissioner, Central Excise 

Division, Bhachau (hereinafter referred to as 'the appellant' or 'the department' ) 

against Order in Original No. 04/2017 and Order in Original No. 05/2017 both dated 

03.03.2017 (hereinafter referred to as 'the impugned orders') passed by the 

Assistant Commissioner, Central Excise Division, Bhachau (hereinafter referred to 

as 'adjudicating authority') in the case of M/s Hindustan Petroleum Corporation 

Ltd., Kharirohar, Kandla (hereinafter referred to as 'the respondent'). Since the 

facts of both appeals are common, the decision is being taken through common 

proceedings. 

2. The facts of the case in brief are that the respondent is registered under Rule 

20 of Central Excise Rules, 2002 (hereinafter CER-02) for receipt and storage of 

petroleum products viz. Motor Sprit (MS), High Speed Diesel (HSD) and Superior 

Kerosene Oil (SKO) and subsequent clearance to other Oil Marketing Companies 

(OMCs) and other customers. The respondent has its own dealers through which 

they sell their products to end consumers. Apart from this, the respondent is 

selling the petroleum products to other OMCs namely IOCL and BPCL. The 

respondent was adopting two different values for the purpose of paying central 

excise duty i.e. (i) for sale to their dealers and (ii) for sale to other OMCs. 

3. The concept of Administered Pricing Mechanism (APM) was dismantled from 

1.4.2002 and the OMCs were free to fix the selling price of products. Accordingly, 

OMCs entered into an agreement dated 31.03.2002 by which a company producing 

oil would supply the same to another company having the nearest marketing 

facility. It was observed that the price at which the product was sold to OMCs was 

based on Import Parity Price (IPP) and thus the assessable value at which duty was 

being discharged in case of OMCs was lesser than the assessable value for sale to 

dealers and other customers. It was further observed that the price agreed upon in 

terms of the above agreement was not at an arm's length and didn't confirm to the 
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transaction value as defined under Section 4(1)(a) of Central Excise Act, 1944 

(hereinafter CEA, 1944). 

4. During scrutiny of ER-i filed by respondent under Rule 12 of CER-02, it was 

observed that they had wrongly assessed the value and determined the central 

excise duty by under valuing the goods cleared to an OMC, at a lower rate than the 

sale to their own dealers and thereby they had not paid central excise duty on the 

differential value. 

5. Accordingly, following show cause notices were issued to the respondent 

proposing recovery of differential central excise duty under Section hA of the CEA, 

1944, on clearance of Motor Sprit during the period from June-2002 to July-2002. 

The SCN also proposed recovery of Interest under Section 11AB and penalty under 

Rule 25 of the Central Excise Rules, 2002. The said show cause notices were 

adjudicated by the adjudicating authority vide impugned order wherein he dropped 

the demand by relying upon the decision of CESTAT in the case of HPCL vs CCE 

Visakhapatnam-I-2005 (187) EST 479 and Board's Instruction No. 06/21/2003-

C.Ex, I (part I) dated 14.02.2007. 

St. 

No. 

SCN No. Period of 

demand 

Demand of C. Ex 

duty (Rs.) 

1 IV/16-01/PI/2002-03 dated 

04.07.2003 

June-2002 13,41,651/- 

2 IV/16-01/PI/2002-03 dated 

21.07.2003 

July-2002 4,24,272/- 

6. Aggrieved with the impugned orders, the department filed above mentioned 

appeals on the following grounds: 

(i) The adjudicating authority decided the matter relying upon the judgment of 

Hon'ble Tribunal in the case of HPCL vs CCE, Visakhapatnam-I-2005 (187) 

.ELT 479 and in view of Board's instruction vide F. No. 06/21/2003-C.Ex.I 

dated 14.02.2007. However, the said circular has been withdrawn by the 

Board on the basis of decision in the case of M/s BPCL vs CCE, Nasik-2009 

(242) ELT 358 T vide Board's Circular No. 913/03/2010-CX dated 3.2.2010. 

(ii) In another case on the same subject in the case of M/s BPCL vs CCE, Nasik-

2009 (242) ELT 358 T, the Hon'ble CESTAT has decided the case in favour of 

department and M/s BPCL has filed the appeal in Hon'ble Supreme Court 

which is still pending. Accordingly, the field formations were directed to 

consign all the pending show cause notice on the issue to the call book 
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pending a final verdict from the Supreme Court. Therefore, the orders passed 

by adjudicating authority do not app&r to be legal and proper and required 

to be set aside. 

7. The respondent filed cross-objections dated 08.03.2018 against both the 

department appeals, wherein they have contended that: 

(i) They may be permitted to file a common objection against the aforesaid two 

appeals since the issue involved in both the appeals filed by the Department 

are similar, although they cover the same issue during the month of June 

2002 and July 2002. 

(ii) In their own case for a different branch, titled as Hindustan Corpn. Ltd. vs. 

Commr. Of C. Ex., Visakhapatnam-I 2005 (187) E.L.T. 479, the Hon'ble 

CESTAT Bangalore held that Petroleum products by Refinery to OMCs at the 

import parity price as per the agreement and directed by the Government in 

public interest is correct transaction value. 

(iii) The department appeal against the above decision has also been dismissed 

by the Hon'ble Supreme Court as reported in Commissioner v. Hindustan 

Petroleum Corpn. Ltd. -2006 (196) E.L.T A72 (SC). The Appellant have not 

mentioned this fact that Hon'ble Supreme Court has rejected the appeal filed 

by the Department against the above mentioned case in their present appeal. 

(iv) While pronouncing the Orders in Original, the Adjudicating Authority has duly 

recognized the above fact-as covered in para no. 21. 

(v) Against the decision given to them by the CESTAT Mumbai Bench, M/s BPCL 

has filed the appeal before Hon'ble Supreme Court and the same is admitted 

and is pending in the Hon'ble Supreme Court as reported in 2015 (326) ELT 

A 33 (SC). The subject BPCL decision was dissented by the same CESTAT 

Bench as reported in 2014 (308) ELT 502 (Tn.) in the case of CCE, Mumbai 

IV vs. Indian Oil Corporation. 

(vi) The above issue has been settled in the favour of the Respondent in this 

same jurisdiction by Hon'ble Commissioner (Appeals) vide order in appeal no. 

388/2005/169 (RAJ)/Commr. (A)/DK/Raj against order-in-original 

05/AC/2004 dated 20.05.2004 passed by the Assistant Commissioner, 

Central Excise Division, Bhuj. 

(vii) The issue involved has been settled in the Respondents' favour by other 

jurisdictions also by various OlOs. 
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(viii) The issue is decided in favour of the Respondents at different 

jurisdiction of CESTAT Benches across India and also by the Hon'ble Apex 

Court in the form of dismissal of the appeal filed by the Dept. against one 

such CESTAT decision and on the other hand, one stray instance of the 

CESTAT decision deciding the issue against the Oil Company against which 

the appeal is admitted in the Hon'ble Apex Court. 

8. Personal hearing in the matter was fixed on 27.03.2018, 17.04.2018 

but no one appeared for the same. Further Persona hearing was again fixed on 

01.05.2018 which was attended by Shri K. Balagunathan, GM Finance-NWZ and 

reiterated the cross-objection filed by them against both the department appeals. 

Further, he submitted a copy of citation 20 14(308) E.L.T. 502 (Tn. Mumbai) passed 

in the case of CCE, Mumbai-IV vs Indian Oil Corporation Ltd. and pleaded to dismiss 

the appeal filed by Department. 

9. I have carefully gone through the impugned orders passed by 

adjudicating authority, the submission made by the appellant department in the 

appeal memorandum, the cross-objection filed by the respondent against the 

department's appeals as well as by the representative of respondent at the time of 

personal hearing. I find that the limited issue to be decided is - 

"Whether the respondent assessee had undervalued the goods cleared to 

other Oil Marketing Companies, at a lower rate than the sale to their own 

dealers, and thereby evaded central excise duty, mentioned above, on the 

differential value on clearances of Motor Sprit, during the period from June 

2002 to July, 2002." 

10. It is observed that the show cause notices alleged that the price at 

which the product was sold to OMCs was based on Import Parity Price (IPP) and 

thus the assessable value at which duty was being discharged in case of OMCs was 

lesser than the assessable value for sale to dealers and other customers. The price 

agreed upon in terms of the above agreement was not at an arm's length and didn't 

confirm to the transaction value as defined under Section 4(1)(a) of CEA, 1944. 

10.1 It is observed that Import Parity Price (IPP) represents the price that 

importers would pay in case of actual import of product at the respective Indian 

ports and includes the elements of Free on Board (FOB) price + Ocean Freight + 

Insurance + Custom Duties + Port Dues, etc. In other word, the IPP is landed cost 

of product for the product worked out from the daily FOB price quotes of the 

respective product in the international market. Hence, the adjudicating authority 

has correctly held that the prices in the international market are by no means 
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controlled by the respondent and other OMCs and the same can be considered as 

an arm length transaction. 

10.2 Further, it is observed that Section 4(1)(a) of CEA, 1944 for valuation 

of excisable goods for purpose of charging of duty of excise states that: 

"Section 4: (1) Where under this Act, the duty of excise is chargeable on any excisable 

goods with reference to their value, then, on each removal of the goods, such value 

shall - 

(a) in a case where the goods are sold by the assessee, for delivery at the time and 

place of the removal, the assessee and the buyer of the goods are not related and 

the price is the sole consideration for the sale, be the transaction value". 

10.2.1 From the definition of Transaction Value given under Section 4 above, 

it is clear that for any sale it must have following important characteristics: 

(i) The assessee and buyer must not be related to each other 

(ii) The sale price must be the sole consideration for the sale. 

10.2.2 It is further observed that a person would be treated as 'related' if he 

is covered by any of the requirements referred under Section 4 (3)(b)(i) to (iii) of 

CEA, 1944. The said sub-section is reproduced below: 

"Section 4 (3)(b): persons shall be deemed to be "related" if - 

(1) they are inter-connected undertakings; 
(ii) they are relatives; 
(iii) amongst them the buyer is a relative and a distributor of the assessee, or 

a sub-distributor of such distributor; or 
(iv) they are so associated that they have interest, directly or indirectly, in 

the business of each other." 

In the case of inter-connected undertaking, if the relationship as defined in 

the clause (ii), (iii) or (iv) of sub-section (3) of Section 4 of CEA, 1944 does not 

exist and the buyer is also not a holding company or a subsidiary company; then 

the assessment purpose they will not be considered related. In such situation, 

'Transaction Value' will form the basis of valuation subject to satisfaction of 

conditions i.e. price is for delivery at the time and place of removal and the price is 

the sold consideration for the sale. 

10.3 In the instant case, it is observed that although OMCs are inter-

connected undertakings, they are not related persons as there is no mutuality of 

interest in the business of each other as mentioned under Section 4(3)(b) of CEA, 

1944. The MOU entered between the OMCs was basically an arrangement of 
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exchange of petroleum products so as to make available to an OMC, i.e. the 

contract of sale, the Import Parity Price (IPP) actually paid or payable, for the sales 

covered by Section 4(1)(a) of the CEA, 1944, constitutes the real 'transaction value'. 

for charging central excise duty on sales to receiving OMCs. Therefore, it is 

illogically correct to say that just because there were two different assessable 

values adopted by respondent i.e. one for their own dealers and another for OMCs, 

the higher price should be adopted for payment of central excise duty. Further, 

there is forced in the findings of the adjudicating authority that the agreement 

between OMCs was the result of the directive from the Government of India which 

results in optimum utilization of the marketing facilities of various OMCs and 

reduction in the cost of transportation. 

10.4 It is further observed that the issue is no more res-integra in view of 

the judgement of Hon'ble Supreme Court in the case of Commissioner vs Kochi 

Refineries Ltd, as reported at 2015 (320) ELT A 33 (SC), wherein Hon'ble Supreme 

Court has dismissed the Civil Appeal No. 10585-10591 of 2010 filed by 

Commissioner of Central Excise, Cochin against CESTAT's Final Order No. 906-

912/2010. The CESTAT, South Zonal Bench, Bangalore in its order by following its 

earlier decision in case of HPCL vs CCE as reported at 2005 (187) ELT 479 (Tn-

Bang.) held that clearances to OMCs based on Import Parity Price to be regarded as 

assessable value. The CESTAT, Bangalore while passing the order in favour of Kochi 

Refineries Ltd disagreed the Hon'ble CESTAT Mumbai decision passed in the case of 

BPCL vs CCCE, Nasik as reported at 2009 (242) ELT 358 (Tri-Mumbai). While 

disagreeing the said decision, the CESTAT, at para 14 of the decision, has held 

that: 

"14. We would also like to put on record that when the matter of BPCL was argued 
before the coordinate Bench in Mumbai it seems that the decision of dismissal of 
civil appeals by the Apex Court was not brought to the notice of the Bench. Be that 
cis it may, it is a settled law that once a particular view which has been taken by the 
Bench and has been affirmed by the Hon'ble Supreme Court, nothing survives in the 
case for the revenue to argue unless there are different set of facts. The facts in 
the case before us and in the case of HPCL are identical, and in view of this we hold 

that reliance placed by the revenue inthe decision of the BPCL (supra) will not carry 
their case any further." 

"Emphasis Supplied" 

11. It is further observed that Hon'ble Tribunal, WZB, Mumbal in the case 

of CCE Mumbal vs Indian Oil Corporation Ltd.-2014 (308) ELT 502 (Tni-Mumbai), 

while deciding the same issue, has held that transaction value of Air Turbine Fuel 

sold to Oil Marketing Companies (OMCs) based on Import Parity Price (IPP) as per 

Memorandum of Understanding (MoU) accepted as assessable value by adjudicating 

authority. The Tribunal has further held that reasoning adopted in BPCL case-2009 
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(242) ELT 358 (Tn.) that IPP is an artificially fixed notional value is flawed and not 

acceptable as IPP is actual price at time and place of import and it cannot be 

influenced by marketing companies in Indiä. The Hon'ble CESTAT, at para 4.1 of 

the order, has held that: 

"4.1 In particular, we have noted that para 19 of the BCPL case order relied upon 
by the Revenue, it has been held that IPP based price cannot be considered as 

transaction value as it was an artificially fixed notional value. In such an agreement, 
price was definitely not the sole consideration for sale. It is based on this 
reasoning, it was held in the BPCL case that sale price to OMC cannot be accepted 
as sole consideration for sale. However, we find that the reasoning adopted is  
flawed as Import Parity Price is not an artificially fixed price. It is an actual price  

at the time and place of import which is also place for the sales effected by the 

Refinery or OMC to another OMC. To say that such a price is an artificially fixed 

notional value is completely contrary to facts. Import price cannot be influenced by  

the marketing companies situated in India. Therefore, there is a major flaw in the 
reasoning adopted in the order relied upon by the Revenue. On the contrary, in the 
orders relied upon by the learned Counsel, it has been clearly held that import price 
agreed between one OMC and another based on the MOU reached between them 
can be considered as a transaction value and such a finding was also be upheld by 
the Hon'ble Apex Court in the case of HPCL (supra). This order prevails over all 
other decisions." 

"Emphasis Supplied" 

12. It is also observed that CESTAT, South Zonal Bench, Chennai in the 

case of BPCL vs CCE, Coimbatore as reported at 2016 (342) E.L.T. 602 (Tn-

Chennai) while allowing the appeal of the assessee, at para 4 and 5 of the order, 

has held that: 

"4. So far as the relationship aspect is concerned, there is nothing on record to 
establish that the marketing companies whether in any way related to the appellant 
satisfying any of the elements of Section 4(3)(b) of the Central Excise Act, 1944. 
Accordingly law relating to Section 4(1)(b) of the Central Excise Act, 1944 is not 

applicable in the present context of the case. The fundamental law relating to 

valuation is that the clearance at the point of sale and a point of time is criteria. 
There is no material brought by the adjudicating authority to show discriminatory 
price was charged during the same time and at the same point of sale. 

5. In absence of any evidence to show that the buyer and seller were mutually 
interested to make gain at the cost of Revenue, undervaluation of clearances is 
inconceivable. Accordingly, order of the authority below does not sustain. Appeal 
is thus allowed." 

13. These case laws are squarely applicable to the present case as the 

facts of all these cases are same. In view thereof, I find that the respondent had 

correctly adopted the Import Parity Price (IPP) for payment of duty and the price 

charged was the sole consideration for the sale and the sale was on principal to 

principal basis, the price at which the goods were supplied to other OMCs in terms 

of agreement, is the correct transaction value and Section 4(1)(a) of the Central 

Excise Act, 1944 is applicable. Therefore, I hold that there is no short payment of 
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duty as the 'Transaction Value' based on which the excise duty was paid by the 

respondent assessee was in accordance with law. Accordingly, I dismiss both the 

appeals filed by the department as the same are not maintainable on merits. 

14. Both the appeals filed by the department stand disposed of in above 

terms. 
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