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311ff 1-1s-4I R/o-.3f. (1-i.f.) 'i~ ,-Hcb .lo.Ro H[T '-ia 31T5F 31I?,f r. 

o(5Io9.t. R"-Hi .11.Ro 3-jo-.UI
, t EF1li zbd-1R ,31Rl-d, ic!  TFiT '.2c1 

cbt ocuif 3çLjk, TI-)9R, '*l 1I1[ 3TiTl ?SSII 4) 4RT, F1IZI .3c4icLl '4i 

3ffI1I SII? 4  1RT 3 3i C  4) 2J  3TT .3flr tflftf à .rf 

3ftf ',u1it   11FTF ,Jk.1I 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Sunil Kumar Singh, 
Commissioner, CGST & Central Excise, Gandhinagar, has been appointed as Appellate 
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of 
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3Tt1 31kll-d/ -14'*d 3lktd/ 31.lNcrd/ 'l-1fI-1'4i 3lkktd, cI-1 3c'-IIc IF/ iicFlc / ll -1°k 
/ 41f/ IclodkJ J  ;rth 'J-lel 1F: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham/ Bhavnagar 

& chi di /Name & Address of the Appellants & Respondent :- 

M/s Balakrishna ]3okka, Sector 14, B-470, Rotary Nagar. Gandhidham-370 220 

 fff(3ftf) 2{ff1f 11ç- 3-çf r4i) / fcU1 

ch 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the followmg way. 

d-fl TFI 3r'-Hcl fF i1 ilcHch. 3FMPT o-.4I1Ich(UI 3Tt1 

31f 1944 cl TRT35B 3lTf Vc t1f 3fl1ZP[, 1994 c 

frfMr r rr- 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) cdfluj ,j-1cjlo- TfTT 1Tli11 HIJ-jcl 1ThT1T lc'ch, fMItZf 3cqIc1 lc'ch 'Ff k1T13T 3FItZI 

The special bench of Customs, Excise & Service 'i'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 3'H'lc4-c1 '4tt-cl 1(a) 1dIL! dlL r 3fffIT N[ 1T1-1t 3ftf  111T 1c'-ch, f11'I?T c'1Ic 1c'ch lc 

.1ich 37?tZ[ o-Ich'JI (i:l-è.) 41 TfPT thIZ1 tllfT, , cl)' c1 del, clHic [T 3f0Th 

31F1- 00 1 E, *1 4i r't ITQ U 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumali Bhawan, Asarwa Ahrnedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

o,-ci.Ll Ie.ct 
11RT863 

35B of CEA, 1914 



(iii) 3l1eiU4 a- I1I)lUI 3Ttif >H-dd filV 11R1 lcLUc, Tccb (3Tt11r) J-ilcicl, 2001, 
frmT 6 3f ¶ir EA-3     rft c  fii in 'nfv I 

V ct ITT, 1 I .3c Ic, l TT , ji 41 ffT 31IT dli -1 I d I 5fff 5 
ITF1 ff 3fIf r, 5 IT qV : 50 1RI[ 9V dcii 3fFlT 50 1i1TI1 V 3f1F fr Prf: 

1,000/- tf
,_

5,000/- tFII 3T1lT 10,000/- t[rf chi 1 1lT 3PTT ie-'li c1l iff cidoj c+I
pcjj 

icch clii didi, rir)r rc'Irf rrrrffff1Tur  fl0T 15Nch 4i-k 1T ~r 1r 
\Hi olc4i iff I i IId ! Ttf f1FZ]T 5lTiT ElTfV Fl1lfffT TtR clii 3- d Id ioi, 

3 lIl 1 T1T 11TfV 1i i-lcl)ld 3F1rfRf 11EJT 4  HilI 1ir - I r3-l1r 
(-?. 3-)th) r fiv 3r- rr 500/- qi cl- i 5Ti1T qi ltrr U 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5D00/-, 
Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form ol crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a  fee of Rs. 500/-. 
3P1kbi odki)Uf FTI1 311r, tc 3l1bld4d-I, 1994 41 Q1m 86(1) 391F Iclid. 
¶cldIc.l, 1994, ¶fPT 9(1) dd 1PIftT W1if S.T.-5 ilt cl cli cl 3F 

flrl 311f 3Tc1 it Tt , 3r I1t TT   (3 :r V4i I1t l,1J1d 

trt T4ifV) 3Th c ' crf ii cnci c1 irr ,i 41 i 3 1N1 
TT iJ1I, 9V 5 ITFf ZiT 3Hf f, 5 BTZi[ V ff 50 T1If f dcli 3lf 50 BTIIT 4V 

ft cr: 1,000/- 5,000/- Fft 3TT 10,000/- tf c* TT l c cli c1 f1 
\Hdl i lr-c*i ct RT51, BcI1d 3i4c ThilT1TOT 4 TRT h1k-.k 

c ru rrr     f1Ff cfioH 'llTftT I 
ftf clii didio, c)1 341 TtET i llT T.I11V 'J1  ff[ld 3Ttrk1-zf oUd.1]r4- tUi 4 WT 1Tf I 
f1f 31T (-è 3t) fv 3Tftflf 500/- fftr  I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1] of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which sha'l be certified copy) and should be accompanied by a fees of Rs. 1U00/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of 'the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall he accompanied by a fee of Rs.500/-. 

tr 31ir, 1994 4  l.11yr 86 c1 -1TU31't (2) Q (2A) 3TTT d  4 T41 3T1, hlicli. 

i-iii1, 1994, 1:1RPT 9(2) Vcl 9(2A) dd 1I1I*)Itf iTh1 S.T.-7 i1f c11 5Tf id1 Vcl 3T I1TT 

3T1IT, 15U1 r9ic [F 3TFIT 3liiictd (3111tT), 15l1:tZi 3c-ciid llFF c,cli'ti tiTtr 31Tf c1 )ii 

B ç.jdo (3F /f 1f1:1 iTtici t1:t xiTtV) 311 3ITZFFF dci I B $1 dIch 31TZlT 3TTEIT 3kIl .icl-d, 

,cLfld Ff/ ciiclt, 3141 T1:iFfUT ct1 31Tdcl dcl clii 1r  Tt 3TTf c 

1/ 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be ' 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

(ii) I1- i. i  31'0/i'Id.1 'II(lcliUI (F) cr1r 3tR't 

çLII Id1.H 1944 ci  -1TIJ 35VIi 31F, cl'l 41 ¶i4i 311Zrir, 1994 41 c.mT 83 

3f1f icIi c.Iid1 41 , f 3flT f1f 1IIc HchuI 3Tt1Tf i1I IJ-ld4 3c-Yic 

cli 10 crfflf (10%), clii cidoii fclf1~,d , 1T cldo1i, clii llif .rIdo1i 

clhI~,d , clii l-idldIo-I f1IZIT rlIV, iffl1f ¶ f ITh1T 3flf 3Ti1T fb 3l1 T?f 3TtT ?,d Tff1  

31fftI 

.r'ilc c-ch Vcl .lclich.& 3TlfF 'flT 1:1511 diV fFl" 1I0T Ii1T 

(i) T113Fuf 

(ii) IPRT 4) c didd 

(iii) loi/uc. 11iff d-flcic) 1RiT 6 31lfiFlT ~,.I ch'H 

Id ITi11f 5112TT 3lTl1:t Pci 3F11ff cb  lPT f 1/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i) 

(C) T1Tr i qv 3rrr: 
Revision app1iation to Government of India: 

3TTf ch ['tftT1JT .Il(lcbI 1ci j4-j , 1i-  3c'll, 31 1[U, 1994 c)  TU 
35EE r%Wr d'1 3TPJT 3f IfT -i(i(, qr.eTiTf  3ITthT 1r  

rtt,1rdhi l-li000i, ctl 1z[rll-n ntii / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Apphation Unit, Ministry of Finance. Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-U0001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

11r i -fl-1 d-llJ-lc1 f, lt  o1c1- -llo-1 1lFt Tf *i 4iIUo IIER dI 1.1kd1J-lol 

EfflT Zff  f1t .3zr  cliftSJlol T t fcb d d kir, rr 1r 
d ?f R°T i]f -UI fI ctllo ff HR TI J-llcl o11ilol 

lllcl - II 
In case of any loss of oods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or rorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) § ff f ctc1 I1 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) dftj )IT ZIT IT1 cb'1 T[ ci Z1T TZIT I / 
In case of oods exjorted outside India export to Nepal or hutan, without payment of duty. 

cIl,o1 1c'* IdlcIlo1 1b ttQ jl ET R f 31liZlff P flll-fl:;f 
c1d dllad14) 31TT i'l 3lklctcl (3Ttf) Rff 311RfF (r 2), 

1998 4  .1Tr 109 WlT ¶Rfr 41 dI  diP 3fTT  tg Zff i?f 1Tf dIV 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is 9assed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the hnance (No.2) 
Act, 1998. 

3k.j()c.  3Tf 4) lf 4Lij [tftf Il EA-8 f, j'l 4) i-c4 fF (31tTlif) d-ilcic, 

1c'UC, TIP 3{t1f[, 1944 4) HRF 35-EE clt;d 1ri*fr [F cj)  31c,ldld) 
TR-6 4  qj  4 n?r vu1j / 
The above app1ication shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central xcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
souht to be appealed against is communicated and shall be accompanied by two copies each 
of t1e 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE oT CEA, 1944, under 
Major Head of Account. 

(vi) qT 311T fITT fTfT Tfd 4  3r 4 tu I 
l$l ldo1 T Vc4i I{RIf F[f TF 3fff lPf t f Ftft 200/- { dldlo1 f1IZ1T jjI.J 311w 4) cldo 

f li srd.Il,I 'T dl 1000 -I il dIdl fT 'lR! I 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount 
involved in Rupees One Lac or less and XIs. 1000/- where the amount involved is more than 
Rupees One Lac. 

ZI1 $  3lTf P iRf 3TTf E13T fTf fft dHc'l 31Tf fFT lrch rH dldl'1, 3Ytd 
l IT IPV 

1TI1UT ch'l Lich 3Ttf Z11 tZf -ild. ch'I L!h 3flT 1ir lldl / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fad that the one appeal to the Appellant 1;ibunal or 
the one ajphcation to the Central (jovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

(E) 3fT, 1975, 3T'l-I 3Tf1T J-lc 3-1Tf V TTf 3flf 41 
1Prf1 6.50 l o I Il ci lc,-ch F[TF 9T 'I1T1f I / 

One copy of application or 0.1.0. as the case may be, and the order of the acIjudicatin 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms o 
the Court Fee Act, 1975, as amended. 

11'PRT I'kI 3chc, ]FF tcI lc1lchl 31'-))dh.I o-d-Ikll1cb.lUl (P- 11I1) Id-IlcicIl, 1982 i11 1T(1F 
Vcl 31 FTF d-Hd-lct i T 34'l{ 31Id T ldl l / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) 3  .3I4)dlI ci'l 31411f T)f l-l1ld cdllli, tIfd 3 1d)ddl 11T-T[1 1V, 

3Td1F1 TlfT Xl www.cbec.gov.in  cb I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may refer to the Departmental website www.cbec.gpv.mn  

(iv)  

(v)  

(D) 

(F) 
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F. No.: V2/2/EA2/GDM/2017 

ORDER IN APPEAL 

The subject appeal no. 2/EA2/GDM/2017 is filed by Assistant 

Commissioner, Service Tax Division, Gandhidham(hereinafter referred to as 'the 

appellant' or 'the department') against Order in Original No. 17/ST/AC/2016-17 

dated 26.12.2016 (hereinafter referred to as 'the impugned order') passed by 

the Assistant Commissioner, Service Tax Division, Gandhidham (Kutch) 

(hereinafter referred to as 'adjudicating authority') in the case of M/s 

Balakrishna Bokka, Gandhidham (Kutch) (hereinafter referred to as 'the 

respondent'). 

2. The facts of the case in brief are that the respondent is registered with 

service tax department as service provider under the category of 'Cargo 

Handling Service under Section 65 of Finance Act, 1994. During the course of 

audit of the records of the appellant, it was observed that they had also 

provided labours to their various clients as and when they were contacted by 

their clients for loading and unloading cargo and the said activity of providing 

labours was in nature of manpower recruitment or supply agency. Further, the 

invoices raised by the respondent, specifically shows that they were labour 

supplier I  labour contractor as they had provided labours to various cargo 

handling agencies like Chamunda Handling, Momai Krupa Handling, Shree 

Ganesh Handling, Avadh Cargo Carrier, Shree Ravechi Handling etc. The said 

invoices did not mention the cargo was meant for export. Further, from Form 

3CD prescribed under Income Tax Act, 1961 alongwith Tax Audit Report for the 

year 2011-12 and 2012-13, it was observed that the nature of business was 

shown by the respondent as 'labour contractor'. Therefore, it was found that 

the respondent had misclassified the activities carried out by them under the 

category 'Cargo Handling Service' under Section 65(23) of the Finance Act, 

1994 instead under category 'Manpower Recruitment or supply agency' as 

defined under Section 65(68) of Finance Act, 1994. 

3. Further, with effect from 01.07.2012, tax has been levied on all the 

services except those specified under Section 66D of the Finance Act, 1994. 

Accordingly, the respondent was liable to pay service tax on all the services 

provided by them. On verification of profit and loss account, it appeared that 

the respondent had not paid service tax on the following income during the 

period the period considering their service as Cargo Handling Service meant for 

export goods, as tabled below: 

g1MtL_ 
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F. No.: V2/2/EA2/GDM/2017 

Year Nature of service shown Amount as per 

Profit & Loss 

Account (Rs.) 

Rate of Service 

Tax 

Service Tax 

payable 

(Rs.) 

2010-11 Labour income-Export 8,84,799/- 10.30% 91,135/- 

2011-12 Handling income-Export 1,24,92,116/- 10.30% 12,86,689/- 

2012-13 Handling income (export 

&Agri Produce 

14,57,721/- 12.36% 1,80,174/- 

2013-14 By Handling income- 

(Agriculture produce) 

43,85,661/- 12.36% 5,42,068/- 

Total 21,00,066/- 

4. It appeared that the exemption claimed by the respondent in respect of 

handling of export cargo contending the same as under 'Cargo Handling 

Services' was not correct as the said activities rightly fall within the ambit of 

'Manpower recruitment or supply agency' provided to various clients which was 

not out of the purview of service tax. It appeared that the respondent had 

arranged the billing I invoicing in such manner so as to escape the burden of 

service tax on 'Manpower recruitment or supply agency' under the guise of 

'Cargo Handling Service'. 

5. Further, on reconciliation of amount shown in the ST-3 returns and 

Balance Sheets, by the audit officers, it was observed that there was a 

difference of Rs.6,57,371/- as compared to ST-3 returns with balance sheet for 

F. Y. 2011-12, accordingly, it appeared that service tax of Rs.67,709/- was 

required to be recovered with interest on this difference also. 

6. Accordingly, it was found that the respondent had not paid service tax of 

Rs.21,67,775/- (Rs.21,00,066/- + Rs.67,709/-) by misclassifying the service 

category as 'cargo handling service' instead of 'Manpower Recruitment and 

Supply Agency' and due to difference in income shown in balance sheet vis-à-

vis ST-3 return for the financial year 2011-12 respectively. 

7. Therefore, a show cause notice was issued to the respondent proposing 

classification of service under 'Manpower Recruitment or supply agency' under 

Section 65(105)(k) read with Section 65(68) of the Finance Act, 1994 and 

recovery of service tax of Rs.21,67,775/- under proviso to Section 73(1) of the 

Finance Act, 1994 with interest under Section 75 of the Act, ibid. The show 

cause notice also proposed penal action under Section 76, 77 and 78 of the Act, 

ibid. 
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F. No.: V2/2/EA2/GDM/2017 

8. The said show cause notice has been decided vide impugned order 

wherein adjudicating authority has dropped the demand holding that service 

provided by the respondent is cargo handling services and hence the demand is 

not sustainable. 

9. Being aggrieved with the impugned order, the department filed appeal on 

the following grounds: 

(i) The impugned order is cryptic and non-speaking in its discussions and 

findings. The 010 only discusses what the party contends, but does not record 

its findings in a cogent, cohesive and logical manner. 

(ii) Reliance is placed upon the following judgments: 

(a) CCE, Delhi vs ID. Auto Electrical (P) Ltd.-2016 (337) ELT 171 (P&H) 

(b) Thames Water Asia Pvt. Ltd. vs Commr of S. T, Bangalore-

2010(249)ELT 536(Tri-Bang) 

10. The respondent filed cross-objections dated 9.10.2017 against the 

department appeal, wherein they have contended that: 

(I) From the order it may be seen that the adjudicating authority was 

satisfied with the contention made by the respondent and for that reason only 

he discussed all the contention made by the respondent. The adjudicating 

authority had concluded his findings in the last lap of each paragraphs that the 

respondent is not liable to pay service tax, interest or penalty thereon. 

(ii) The department is not aggrieved by the ultimate result of the impugned 

order, nor has it given any ground on merit or the issue. It is objecting only the 

style of the order. 

(iii) There is no clear and specific grounds/allegation in the notice and for that 

reason only the adjudicating authority had dropped the proceedings proposed in 

the notice. 

(iv) The activities carried out by the respondent does not fall under the 

taxable service 'Manpower supply' service and as such the appeal filed by the 

department may be dismissed. They have also relied upon certain case laws in 

this regard. 

cL1  
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F. No.: V2/2/EA2/GDM/2017 

11. Personal hearing in the matter was fixed on 31.01.2018, 22.02.2018, 

16.03.2018 and 05.04.2018. However, none appeared for personal hearing. 

Shri Rajesh C Prasad, Consultant of the respondent, requested for adjournment. 

Another personal hearing was fixed on 13.04.2018 and same was attended by 

Shri Rajesh C Prasad, Consultant of the respondent and reiterated the contents 

of cross objection filed. Further, he pleaded that there is no merit in the appeal 

filed by the department. 

12. I have carefully gone through the impugned order passed by adjudicating 

authority, the submission made by the appellant in the appeal memorandum, 

the cross-objection filed by the respondent against the department's appeal as 

well as by the representative of respondent at the time of personal hearing. I 

find that the limited issue to be decided is - 

'Whether the impugned order passed by the adjudicating authority is 

cryptic and non-speaking in its discussion and findings. 

12.1 It is observed that the department in its appeal memorandum has 

stated that the impugned order only discusses what the party contends. The 

adjudicating authority did not record his findings in a cogent, cohesive and 

logical manner. 

12.2 It is further observed from the brief facts of the case, as mentioned 

in impugned order, that the service provided by the appellant was in nature of 

Manpower Recruitment or Supply Agency Service and also the invoices raised 

by the appellant specifically show that they were labour supplier/labour 

contractor. It has been further alleged that the appellant has misclassified the 

activities carried out by them as 'Cargo Handling Service' as they had provided 

labour to various cargo handling agencies like Chamunda Handling, Momal 

Krupa handling etc. and invoice raised did not mention that the cargo is meant 

for export. Further, various vouchers issued by the appellant clearly mentioned 

'Received cash amount for labor work done. 

12.3 From impugned order, it is observed that, while adjudicating the 

case, the adjudicating authority in discussion and findings portion basically 

mentioned what the appellant have contended in their defence and without 

making his own discussion on the issue he has jumped on the conclusion that 

the service provided by the appellant fall under Cargo Handling service. He has 

not recorded his own and independent descriptive findings how the service fall 

under the category of 'Cargo Handling Service'. In the last para of the 
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F. No.: V2/2/EA2/GDM/2017 

impujned order, he has merely concluded that the service provided by the 

appellant was Cargo Handling Services and service tax demanded for 

misclassifying the service under Manpower Recruitment and Supply Agency is 

not sustainable. He has not made any detailed discussion on the issue how the 

activities carried out by the appellant fall under category 'Cargo Handling 

Service' instead of Manpower supply. He has also not thoroughly examined the 

invoices, raised by appellant to various cargo handling agencies, and other 

related documents to know whether these invoices were issued for supply of 

manpower or were issued for cargo handling service on quantum basis as 

claimed by appellant. For classifying a service under Manpower Recruitment or 

Supply Agency, the basic conditions are: (i) the manpower will work under 

supervision and control of the service receiver, (ii) the value is calculated on 

days, man-day basis and the payment to be made is related to number of 

manpower supplied and not related to number of manpower supplied and not 

related to quantum of work carried out and (iii) the deployment of manpower 

rest with the service recipient. From the impugned order, it is observed that 

the adjudicating authority has not discussed about any of the above aspect in 

the impugned order before coming to the conclusion that the service provided 

by the respondent were not 'Manpower Recruitment or Supply Agency' service. 

Without examining these aspects, the adjudicating authority has merely held 

that the service provided by the respondent covered under 'Cargo Handling 

Service'. The respondent claimed the income generated on account of Cargo 

Handling of Export Cargo and the Agricultural produce and hence exempted 

from payment of service tax. However, the adjudicating authority has not given 

any discussion on this issue whether and how service provided by appellant is 

exempted from payment of service tax. From para 9 of the impugned order, it 

is observed that there is a demand of service tax of Rs.67,709/- on account of 

reconciliation of amount shown in the ST-3 returns and balance sheets. 

However, the adjudicating authority has not made any discussion on this issue 

and simply dropped the demand. Hence, I find that the impugned order passed 

by the adjudicating authority is cryptic and non-speaking order and the same 

needs to be remanded back to him for fresh adjudication. The following case 

laws relied upon by the appellant is applicable to this case: 

(I) CCE, Delhi vs J.D. Auto Electrical (P) Ltd.-2016 (337) ELT 171 (P&H) 

(ii) Thames Water Asia P Ltd. vs Commr of S. 1, Bangalore-2010(249)ELT 536(Tri-Bang) 

13. Therefore, in view of above observation and by relying upon the 

above case laws, I set aside the impugned order and allow the appeal filed by 

department by way of remand the matter back to adjudicating authority with a 

direction to decide the matter afresh on merit, keeping above observation in 
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mind and by following principle of natural justice to pass reasoned and speaking 

order within reasonable time frame. The respondent is also directed to place all 

relevant documents along with their written submissions before adjudicating 

authority to enable him to decide all aspects involved in the matter on merits. 

14. For remanding the case back to adjudicating authority, I also rely 

upon the case law of Honda Seil Power Products Ltd.- 2013 (287) ELT 353 (Tn. 

Del.) wherein a similar view has been taken as regard inherent power of the 

appellate authority to remit back the matters under the provisions of Section 

35A(3) of the Central Excise Act, 1944. Further, Hon'ble Gujarat High Court, in 

Tax Appeal No. 276 of 2014, in the case of Associated Hotels Ltd. has held that 

even after amendment in Section 35A ibid after 10-05-2011, Commissioner of 

Central Excise would retain the powers of remand. 

15. The appeal filed by the appellant stand disposed off in above terms. 

(Sunil Kumar Singh) 
Commissioner (Appeals)! 

Commissioner, 
CGST & Central Excise, 

Gandhinagar 

By Regd. Post AD  

F. No.: V2/21EA2/GDM/2017 Date: 10.05.2018 

To, 

The Commissioner, CGST & Central Excise, 
Kutch (Gandhidham) 
"Central Excise Bhavan", Plot No.82, Sector-8, 
Opp. Ramlila Maidan, Gandhidham. 

Copy To: 

The Chief Commissioner, CGST & Central Excise, Ahmedabad. 
The Commissioner (Appeals), CGST & Central Excise, Rajkot 
M/s Balakrishna Bokka, Sector 14, B-470, Rotary Nagar Gandhidham. 
The Assistant Commissioner, CGST & C. Ex., Division  
The Assistant Commissioner (Systems), CGST, Rajkot. 
The Superintendent, CGST & Central Excise AR-  (,cJ  
PA to Commissioner of CGST & Central Excise, Gandhinagar. 
Guard file. 
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