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Passed by Shri Sunil Kumar Singh, Commissioner, CGST & Central Excise,
Gandhinagar.
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In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Sunil Kumar Singh,
Commissioner, CGST & Central Excise, Gandhinagar, has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.

IR ITgF/ {-Iéld'd HATGF/ 3UTIF/ TGk HTYFd, Fead 341G Yesh/ IR, ISTRIC [ STHAIR
J N/ SNAFIR| AT IR I A I & G /

Arising out of above mentioned OI0 issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham/ Bhavnagar

3dTeishdT & gfaardl & W U9 9dT /Name & Address of the Appellants & Respondent :-
M/s Balakrishna Bokka, Sector 14, B-470, Rotary Nagar. Gandhidham-370 220

39 HRAEE) § IS Hg AFd MeAafad gl F 3uged wiaSRy / WUk qHey
WWWW%I/

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.

AT e Fedld 30U ok Ud Aaehy el ~aranfiidqur & aid 31diel, el Ferg Yoh
FRIT 1044 9 URT 35B & NG U fded WOWH, 1994 T G 86 & 3icid
ﬁmﬁﬁama‘a‘rmm‘%l/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:~

FIffetor Aedied O Teafeud el AT T e, FER SculeH Yok Tq ATk 1T
FAAREROT BT AT dis, dTC soifeh o 2, HR. F. YT, 75 e, F H owl @i 1/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

3T aRede 1(a) & Fare 7T el & ramar aF @ el @@ gew, FEY 3cE Yok U
Yoty el =ty ([fEee) & aftad e difssr, |, aﬁ?ﬁuaﬁa*gﬂrﬁwm
IEHCTETG- 3¢00%E I T STl ART 1/ :
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1(a) abové
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/- where amount of duty dem_and/lnterest/fpenalty/refund is upto 5 Lac., 5 Lac to
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of an
nominated public_sector bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/ -.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(11:]) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accom]i»amed. by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demarided & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.

faca sfafaas, 1994 &1 o 86 & IT-URIHT (2) U (2A) & 3T gor & IR A, VAR
PrRyAardr, 1994, & e 9(2) va 9(2A) & ded FuiRa woar S.T.-7 & #r 57 @l va 3@ arer
HRAFT, Feald 3eUle e Al HIGFS (3dWel), HFedld 3cdle Yodh Gany Wiker e & wfear
Hoes BT (3§ vF ufd geiford gl ifRv) 3 3YSd qanT WErdeR 3MYFd 3T IUNS,
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall bc{\;v

filed in For ST.7 as prescribed under Rule 9 (2) & 9(24A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

T e, el 3CUTE e TE JATeht el ST (WFee) & Ui 3l & AEe F Sl
3 e STAAA 1944 &1 €T 350 & 3HeHia, S &1 faedy wfRfATaA, 1994 & unr 83 &
3eeTa Aarwt 1 o R BT 9 E, W AR & ufa 3 wiiRieter 7 3dier sd §HT 30Ul
eIeH/HaT F AT F 10 Ufaeid (10%), Sid AT v S[AET faarfed ¢, AT SATAT, S et ST
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10

Crores, : .
: Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
i1} amount of erronecus Cenvat Credit taken,; )
iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the commencement of
the Finance (NO.QFACt, 2014.
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Revision %plication to Government of India:

3H G AT YAeTOT Al ATl JFel &, FET I Yok HWATHA, 1994 HT ury
35EE & UOH WGH F el R WG, SRS TIHR, THAT0r st S, faed saverd, U
fasrrer, Tt #HiSer, Sfasr 19 s1ae, dwE A9, &8 eah-110001, @ fhar S=T @ifgu| /

A revision aBpl_icatiqn_ lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Departmenf of Revenue, 4th Floor, Jeevan Deep

Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in
respect of the following case, governed by first proviso to sub-section (1) of Section-35B 1bid:

e Atel & T e & AFe A, ST67 Ahare el arel w1 el ®RE § 3R 97 & g
& 2lue A1 R 3w HREE a1 R R US BN I Q g@Y R IE URIH & e, ar R
W A5 AT $BNOT F AT F THTHIVT & AR, Thdl SRAE IT AT $7BR TE & el & ol
& HAS HI/

In case of any loss of goods, where the loss occurs in transit from a factory to a warechouse or
to another factory or ?rom one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse

ARG & Y TRl s AT &9 J AT w @ oA F AR F ouged aed A@er woal s
FeA 30T ok F ge (o) & AFel |, S AR & 6] BT Iog A1 &7 &l fole & oy gl
/

In case of rebate of duty of excise on goods exported to any country or territory outside India

of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

I 3 Yok 1 I hU T AR o 16X, A9Te IT 9T I Alel faie frar o g /

In case of goods exported outside India export to Nepal or %hutan, without payment of duty.

GARETT 3cule & 3cUiee Yot & I & TIU S 3YE Hdle 5w dfRfdue vd sad M
Jraenel & ded A B A ¥ 3R T e o e (e & g faed sEE (+7. 2),
1998 &1 aRT 109 & arT Faer v 98 TR 3rar FARNA™ 9T ar §g 7 9Ra fhe v g1

Credit of any duty allowed to be utilized towards palyment of excise du;r.{y on final products
under the provisions of this Act or the Rules made there under such order is passed by the

go%nrlrgs%oner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .

IV Hdest &1 & yidal gud @&AT EA-8 H, S T Fedig 3eured Yoo (31die) HgwrEe,
2001, & fReT 9 & iada Rfafise §, 56 sy & @UNT F 3 WG & AT A S w;ige |
IRNF e & WY HAel G g 37l S I &l YAl Gelger i otel wifgu] @y g dheard
3UE ek A, 1944 & amr 35-EE & ded WU ok T 3Erael & weg & ak W
TR-6 & Ufa HerdeT &1 Sl =@ifgu] /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two cupies each
of the OIO and Order-In-Appeal. It should also be accompanied by a co]?%of TR-6 Challan

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

qAYETOT ITAE & WY FrAaiEa FaiRa ges & sergel o srer @iige |

Sl HorsT e U ST T AT A FA @ A FIN 200/~ F I frar v T afe werwe
I6H T dT TGF T SAERT 8 af TIF 1000 -/ &M 737t fohdr STiv |

The revision application shall be accompanied by a fee of Rs. 200/- where the amount
involved in Rupees One Lac or less and Rs. 1000/* where the amount'involved is more than
Rupees One Lac.

IR 5@ IRy F B A WA F TARY ¥ A gAS AT FEY F AT YoF H 9pra, 39dFd
G A THaT ST TIRA| 56 9T & g gU S T for 9 F F aua & (v guiety srdeny
AAREOT @ U 3T AT FET WHR H UF HWesd [har Siar § |/ In case, if the order

covers various numbers of order- in Original, fee for each 0.1.O. should be %aLd in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant T:ibunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if .
excising Rs. 1 lakh fee of Rs. 100/- for each.

TUENTRT e e FORE, 1975, F A1 & IqU H HEGA Td EAIT G B
9fY uv WUiRE 6.50 $Y T ST UFF T SR gl dlieu] /

One copy of application or O.1.O. a8 the case may be, and the order of the adjudicating
authority shall bear a court fee stamp of Rs. 6.50 a$ prescribed under Schedule-1 in terms o
the Court Fee Act, 1975, as amended.

BT U, AT I UAeH UF AEH AT FrEeRer (wE i) SmwmEed, 1982 # aftla
Ud 3 Heated ATl arEAtad B are et 3 off e Fefia fRar S B/

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

3o i ot @ sl Efle S O Aeid e, Rege X Adisas s & o,
3rdfrermett el d98se www.cbec.gov.in & ¢& Hhd & | /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.chec.gov.1n







F. No.: V2/2/EA2/GDM/2017

ORDER IN APPEAL

The subject appeal no. 2/EA2/GDM/2017 is filed by Assistant
Commissioner, Service Tax Division, Gandhidham(hereinafter referred to as ‘the
appellant’ or ‘the department’ ) against Order in Original No. 17/ST/AC/2016-17
dated 26.12.2016 (hereinafter referred to as ‘the impugned order’) passed by
the Assistant Commissioner, Service Tax Division, Gandhidham (Kutch)
(hereinafter referred to as ‘adjudicating authority’) in the case of M/s
Balakrishna Bokka, Gandhidham (Kutch) (hereinafter referred to as 'the

respondent’).

2. The facts of the case in brief are that the respondent is registered with
service tax department as service provider under the category of ‘Cargo
Handling Service under Section 65 of Finance Act, 1994. During the course of
audit of the records of the appellant, it was observed that they had also
provided labours to their various clients as aﬁd when they were contacted by
their clients for loading and unloading cargo and the said activity of providing
Iabou}s was in nature of manpower recruitment or supply agency. Further, the
invoices raised by the respondent, specifically shows that they were labour
supplier / labour contractor as they had provided labours to various cargo
handling agencies like Chamunda Handling, Momai Krupa Handling, Shree
Ganesh Handling, Avadh Cargo Carrier, Shree Ravechi Handling etc. The said
invoices did not mention the cargo was meant for export. Further, from Form
3CD prescribed under Income Tax Act, 1961 alongwith Tax Audit Report for the
year 2011-12 and 2012-13, it was observed that the nature of business was
shown by the respondent as ‘labour contractor’. Therefore, it was found that
the respondent had misclassified the activities carried out by them under the
category 'Cargo Handling Service’ under Section 65(23) of the Finance Act,

1994 instead under category ‘Manpower Recruitment or supply agency’ as
defined under Section 65(68) of Finance Act, 1994.

3. Further, with effect from 01.07.2012, tax has been levied on all the
services except those specified under Section 66D of the Finance Act, 1994,
Accordingly, the respondent was liable to pay service tax on all the services
provided by them. On verification of profit and loss account, it appeared that
the respondent had not paid service tax on the following income during the
period the period considering their service as Cargo Handling Service meant for

export goods, as tabled below:

gN\flJbL/
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F. No.: V2/2/EA2/GDM/2017

Year Nature of service shown | Amount as per | Rate of Service | Service Tax
Profit & Loss | Tax payable
Account (Rs.) (Rs.)
2010-11 | Labour income-Export 8,84,799/- 10.30% 91,135/-
2011-12 | Handling income-Export 1,24,92,116/- 10.30% 12,86,689/-
2012-13 | Handling income (export 14,57,721/— 12.36% 1,80,174/-
& Agri Produce
2013-14 | By Handling income- 43,85,661/- 12.36% 5,42,068/-
(Agriculture produce)
Total 21,00,066/-
4, It appeared that the exemption claimed by the respondent in respect of

handling of export cargo contending the same as under ‘Cargo Handling
Services’ was not correct as the said activities rightly fall within the ambit of
‘Manpower recruitment or supply agency’ provided to various clients which was
not out of the purview of service tax. It appeared that the respondent had
arranged the billing / invoicing in such manner so as to escape the burden of
service tax on ‘Manpower recruitment or supply agency’ under the guise of
‘Cargo Handling Service'.

5. Further, on reconciliation of amount shown in the ST-3 returns and
Balance Sheets, by the audit officers, it was observed that there was a
difference of Rs.6,57,371/- as compared to ST-3 returns with balance sheet for
F. Y. 2011-12, accordingly, it appeared that service tax of Rs.67,709/- was
required to be recovered with interest on this difference also.

6. Accordingly, it waé found that the respondent had not paid service tax of
Rs.21,67,775/- (Rs.21,00,066/- + Rs.67,709/-) by misclassifying the service
category as ‘cargo handling service’ instead of ‘Manpower Recruitment and
Supply Agency’ and due to difference in income shown in balance sheet vis-a-

vis ST-3 return for the financial year 2011-12 respectively.

7. Therefore, a show cause notice was issued to the respondent prcfposing
classification of service under ‘Manpower Recruitment or supply agency’ under
Section 65(105)(k) read with Section 65(68) of the Finance Act, 1994 and
recovery of service tax of Rs.21,67,775/- under proviso to Section 73(1) of the
Finance Act, 1994 with interest under Section 75 of the Act, ibid. The show
cause notice also proposed penal action under Section 76, 77 and 78 of the Act,

ibid.
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8. The said show cause notice has been decided vide impugned order
wherein adjudicating authority has dropped the demand holding that service
provided by the respondent is cargo handling services and hence the demand is

not sustainable.

9. Being aggrieved with the impugned order, the department filed appeal on
the following grounds:

(i) The impugned order is cryptic and non-speaking in its discussions and
ﬂndinl_:;s. The OIO only discusses what the party contends, but does not record

its findings in a cogent, cohesive and logical manner.
(ii)  Reliance is placed upon the following judgments:

(@) CCE, Delhi vs J.D. Auto Electrical (P) Ltd.-2016 (337) ELT 171 (P&H)
(b) Thames Water Asia Pvt. Ltd. vs Commr of S. T, Bangalore-
2010(249)ELT 536(Tri-Bang)

10. The respondent filed cross-objections dated 9.10.2017 against the
department appeal, wherein they have contended that:

(i) From the order it may be seen that the adjudicating authority was
satisfied with the contention made by the respondent and for that reason only
he discussed all the contention made by the respondent. The adjudicating
authority had concluded his findings in the last lap of each paragraphs that the

respondent is not liable to pay service tax, interest or penalty thereon.

(ii) The department is not aggrieved by the ultimate result of the impugned

order, nor has it given any ground on merit or the issue. It is objecting only the
style of the order.

(iii) There is no clear and specific grounds/allegation in the notice and for that

reason only the adjudicating authority had dropped the proceedings proposed in
the notice.

(iv) The activities carried out by the respondent does not fall under the

taxable service ‘Manpower supply’ service and as such the appeal filed by the

erartment may be dismissed. They have also relied upon certain case laws in
this regard.

SOV
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11. Personal hearing in the matter was fixed on 31.01.2018, 22.02.2018,
16.03.2018 and 05.04.2018. However, none appeared for personal hearing.
Shri Rajesh C Prasad, Consultant of the respondent, requested for adjournment.
Another personal hearing was fixed on 13.04.2018 and same was attended by
Shri Rajesh C Prasad, Consultant of the respondent and reiterated the contents
of cross objection filed. Further, he pleaded that there is no merit in the appeal
filed by the department.

12. I have carefully gone through the impugned order passed by adjudicating
authority, the submission made by the appellant in the appeal memorandum,
the cross-objection filed by the respondent against the department’s appeal as
well as by the representative of respondent at the time of personal hearing. I
find that the limited issue to be decided is -

"Whether the impugned order passed by the adjudicating authority is

cryptic and non-speaking in its discussion and findings. ”

12.1 It is observed that the department in its appeal memorandum has
stated that the impugned order only discusses what the party contends. The
adjudicating authority did not record his findings in a cogent, cohesive and

logical manner.

12.2 - It is further observed from the brief facts of the case, as mentioned
in impugned order, that the service provided by the appellant was in nature of
Manpower Recruitment or Supply Agency Service and also the invoices raised
by the appellant specifically show that they were labour supplier/labour
contractor. It has been further alleged that the appellant has misclassified the
activities carried out by them as ‘Cargo Handling Service’ as they had provided
labour to various cargo handling agencies like Chamunda Handling, Momai
Krupa handling etc. and invoice raised did not mention that the cargo is meant
for export. Further, various vouchers issued by the appellant clearly mentioned

‘Received cash amount for labor work done.

12.3 From impugned order, it is observed that, while adjudicating the
case, the adjudicating authority in discussion and findings portion basically
mentioned what the appellant have contended in their defence and without
making his own discussion on the issue he has jumped on the conclusion that
the service provided by the appellant fall under Cargo Handling service. He has
not recorded his own and independent descriptive findings how the service fall

under the category of ‘Cargo Handling Service'. In the last para of the

7
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impugned order, he has merely concluded that the service provided by the
appellant was Cargo Handling Services and service tax demanded for
misclassifying the service under Manpower Recruitment and Supply Agency is
not sustainable. He has not made any detailed discussion on the issue how the
activities carried out by the appellant fall under category ‘Cargo Handling
Service’ instead of Manpower supply. He has also not thoroughly examined the
invoices, raised by appellant to various cargo handling agencies, and other
related documents to know whether these invoices were issued for supply of
manpower or were issued for cargo handling service on quantum basis as
claimed by appellant. For classifying a service under Manpower Recruitment or
Supply Agency, the basic conditions are: (i) the manpower will work under
supervision and control of the service receiver, (ii) the value is calculated on
days, man-day basis and the payment to be made is related to number of
manpower supplied and not related to number of manpower supplied and not
related to quantum of work carried out and (iii) the deployment of manpower
rest with the service recipient. From the impugned order, it is observed that
the adjudicating authority has not discussed about any of the above aspect in
the impugned order before coming to the conclusion that the service provided
by the respondent were not ‘Manpower Recruitment or Supply Agency’ service.
Without examining these aspects, the adjudicating authority has merely held
that the service provided by the respondent covered under ‘Cargo Handling
Service’. The respondent claimed the income generated on account of Cargo
Handling of Export Cargo and the Agricultural produce and hence exempted
from payment of service tax. However, the adjudicating authority has not given
any discussion on this issue whether and how service provided by appellant is
exempted from payment of service tax. From para 9 of the impugned order, it
is observed that there is a demand of service tax of Rs.67,709/- on account of
reconciliation of amount shown in the ST-3 returns and balance sheets.
However, the adjudicating authority has not made any discussion on this issue
and simply dropped the demand. Hence, I find that the impugned order passed
by the adjudicating authority is cryptic and non-speaking order and the same
needs to be remanded back to him for fresh adjudication. The following case

laws relied upon by the appellant is applicable to this case:

(i) CCE, Delhi vs J.D. Auto Electrical (P) Ltd.-2016 (337) ELT 171 (P&H)
(ii) Thames Water Asia P Ltd. vs Commr of S. T, Bangalore-2010(249)ELT 536(Tri-Bang)

13. Therefore, in view of above observation and by relying upon the

above case laws, I set aside the impugned order and allow the appeal filed by

-department by way of remand the matter back to adjudicating authority with a

direction to decide the matter afresh on merit, keeping above observation in
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F. No.: V2/2/EA2/GDM/2017

mind and by following principle of natural justice to pass reasoned and speaking
order within reasonable time frame. The respondent is also directed to place all
relevant documents along with their written submissions before adjudicating

authority to enable him to decide all aspects involved in the matter on merits.

14. For remanding the case back to adjudicating authority, I also rely
upon the case law of Honda Seil Power Products Ltd.- 2013 (287) ELT 353 (Tri.
Del.) wherein a similar view has been taken as regard inherent power of the
appellate authority to remit back the matters under the provisions of Section
35A(3) of the Central Excise Act, 1944. Further, Hon'ble Gujarat High Court, in
Tax Appeal No. 276 of 2014, in the case of Associated Hotels Ltd. has held that
even after amendment in Section 35A ibid after 10-05-2011, Commissioner of

Central Excise would retain the powers of remand.

15. The appeal filed by the appellant stand disposed off in above terms.
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" , (Sunil Kumar Singh)
9 sql Commissioner (Appeals)/
b / Commissioner,
' S CGST & Central Excise,
Gandhinagar
By Regd. Post AD
F. No.: V2/2/EA2/GDM/2017 Date: 10.05.2018

To,

The Commissioner, CGST & Central Excise,
Kutch (Gandhidham)

“Central Excise Bhavan”, Plot No.82, Sector-8,
Opp. Ramlila Maidan, Gandhidham.

Copy To:

(1) The Chief Commissioner, CGST & Central Excise, Ahmedabad.

(2) The Commissioner (Appeals), CGST & Central Excise, Rajkot

(3) M/s Balakrishna Bokka, Sector 14, B-470, Rotary Nagar, Gandhidham.
(4) The Assistant Commissioner, CGST & C. Ex., D|V|S|onwﬁé&w
(5) The Assistant Commissioner (Systems), CGST ajkot.
(6) The Superintendent, CGST & Central Excise AR- domJ w“r\ﬂmm-\
(7) PA to Commissioner of CGST & Central Excise, Gandhinagar.

\B) Guard file.
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