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AT/ WS TEAT / A A F IEGIER
Appeal / File No. 0.1.0. No. Date
V2/5 /EA2/GDM/2017 : 09 &10/AC/2016-17 23/02/2017

3TeT 3MMERT HEAT (Order-In-Appeal No.}:

KCH-EXCUS-000-APP-011-2018-19
e & fEATw / 10.05.2018 ST AT f Il /

Date of Order: Date of issue:

16.05.2018

Passed by Shri Sunil Kumar Singh, Commissioner, CGST & Central Excise,
Gandhinagar.

OIS FEAT 6/080-F3.9. (A.A) Rl to.t00t0 & T U A1F by 3w 4.
°4/086-TH.EY. fETich 6.99.30% & egEvor F, A A AR Mg 3ged, S aeq ud dar
F Ud FegiU 3cue Yo, MR, & faed 3MRAaA eeoy &1 amics, FEH 3cE Yok
FfRfATH toyy T URT 33 F HAAT g AT TS HAAT F Hegd F WY URT W F T A
IfieT Wi & & # fgerd foRam s .

In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Sunil Kumar Singh,
Commissioner, CGST & Central Excise, Gandhinagar, has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.

KRS 3ﬂ?33?f/ mg?a Srﬂ?ga—?{/ 3UTgSEd/ HgTdeh IIFI, Feald 3cUTE %;?m“/ HdTehy, TSHIT / STHAIN
/ FENENET/ AR G@ART IRFATRT Sy T 3w ¥ ghoa: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham/ Bhavnagar

HNFHAT & TFAGREY ST AT TF IaT /Name & Address of the Appellants & Respondent :-

M/s Sumilon Industries Ltd., Plot No. 43 & 46/2 N.H. 8-A, Near PSL, Varsana.,
Dist : Kutch. -370 220 '

38 ICAEM) ¥ aRd F5 wfFd Aefaf@d alis F sugsd wiRedy / aitERer & weet
3T R T AhT 1/

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.

AT ek Feqid 3cuie Yooh T4 Haie T —arifaor & ufd 3de, i e geh
HRRIA 1944 I 9T 35B & IaNd UF  fed HOWEHE, 1994 H 4 86 & e
PFEfaiaa sere & o g § i :
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

qITRYOT Fedihd O Frafeerd Wl A A o, FeRd 3eulee Yosh Ud JddieRt e
FATTREIOT $r [y dis, dFT sdid & 2, 3R, & WA, a5 f&eoll, H A A= AR 1/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

ST URedE 1(a) F ST IC e & sremEr AW WO 3N W oo, T 3T e v
@WWW@W@W)@WWW,,WW,WWW
IEHGTEIG - 3¢ootE &I T ATl AT I/

he West ional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,
ggthﬁ)or?nggl%lr%%li Bha%van, Asarwa Ahmedabad-380016 in gerx)se of appeals other than as
Rara

mentioni(;l/l- a+-1(a) above




(i) el FARITEHIOT & et 7T UL &l & folU Fodid 3cure Yesh (31dvel) farg@raell, 2001,
wH F HH Uh 90T & @Y, SE 3cue Yo H AN ST T
‘U@ AT IY FH, 5 A@ FTUT I 50 AW IUCT T 3¥Sr 50 @ v @ 3 § ar mE
1,000/~ ¥93, 5,000/- ¥4 31Uar 10,000/~ T4 1 AR STHAT Yooh T Ul Heroal
Yok T T, T AT FOrarfeeRor BT urEl & HgRie Uoeer & A @ R of
HAfSm® 87 F 3% ganrr ol Y@ifea 8% T qa R ST Wk | HERIT give @ s,
d% &7 37 ar@r H g AifeT Sfal Gefad e st i emar fRug § ) e suder
(¥ 3ifET) & o0 AT & 1y 500/~ T F ARG ok S HEw g |

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/- where amount of dutty demand/1nterest/ipenalty/refund is upto 5 Lac., 5 Lac to
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of an

nominated public_sector bank of the place where the bench of the Tribunal 1s situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500

B P & GHET 3, Tdcd IIA, 1994 & GURT 86(1) & 3IIIIT FEER

B Crrareh, 1994, % B 9(1) F dgd FRRT YTT S.T.-5 3 =X GidAT & 6 o w v 3
arr 5w ey & favg dier @1 IRl g, 3@ gfy |y I Hele w (3 A s ufy gaio
glell =1iET) 3R ST & FF T FA UH Uid & A1, JET Jarwd FT Al sqrel B AT 3R eEmar
AT ST, ¥ 5 W@ AT IEY FA, 5 AW TIC AT 50 W FAC T AT 50 AG TUT F
e & o HAA: 1,000 ¥, 5,000/- T9 3R@T 10,000/~ F9F & FiRa sAr qew
Tore Y| ARG oesh @1 o, Teftd el suraniteRr # O & wERd UoeR B
A W Rl ofr Al A & da o S Ywifhd A g aaRT BT SR aiRe | Eed
TFC T T, doh T 3@ Ar@r F gl MpT gt G el FaranfReor f arr fRa
BT N (¥ IMET) & AT HIAGH- T & A2 500/~ I H FAURG e STHT FEAT ST 1/

&
%

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(15) of the
*Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accom anied ]2%/ a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demarided & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- wheré the amount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed_bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.

0 frca s, 1994 & arT 86 & 3T-uRm (2) U4 (24) & IeRTa gof i R e, darw
foraaarel, 1994, & B 9(2) vd 9(2A) & T (AURA Yo S.T.-7 H & 31 el va 38 |Y
I, Feard 3eUTE Yok HYAT HFA (HUNel), FLld 3G Yeoh GdRT TR 3G giAr
gl FL (30 § U gl gAIoIT gl wifev) 3R IYFd AT Wk 3YFd 3edr I,
FoLRT ITNG Yo WA, FI AT FAIMARIT HT JHAE &GO T dT G & dlel =T 1
i off @ & Helsl &t gl |/ Q
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be ™
filed in For ST.7 as prescribed under Rule 9 (2} & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. .

() e e, Fedrr Seurg Yok T JaTRT I TfeRTOT (SReT) F ufy srdelt F Awe F S
3G ek AT 1944 &1 G 350 & FHedrd, S dr facd fRfaae, 1994 & err 83 &
Jed WaTRt H ST Al AT IS §, 3 NG F uid el midEr 7 e X §HT 3cure
%ﬁ/@mmmé:w';ﬁm(m%),wmﬁgﬁmﬁaﬁaﬁ,mw,mmw
e ¥, &1 sprat faar o, aerf 6 g9 arr & s S & e arell snfara & afer W
3 FAC F AF o gl

FART 3G e UE HA F AT ‘AT fhu av e A fAwer enfaer
(i) ary 11 3 & FaeTa A
(ii) HAAT AT &1 ol 318 ITeAd AT
(i) AT ST ATHG F AT 6 F IJANT T THA
- U 78 B 38 9RT & weYe fedy (§. 2) FRAPIA 2014 & 3 ¥ q@ fREr sl
oiftrerdr & et faamIeie Fuer 3l va 31T s e e gleTl/

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in -
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
Crores, i .

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken; )
1i1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the commencement of
the Finance (No.QFAct, 2014. .
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Appeal No.5/EA2/GDM/2017

ORDER IN APPEAL

The subject appeal no. 5%EA2/GDM/2017 is filed by Assistant
Commissioner, Central Excise Division, Gandhidham (hereinafter referred
to as ‘the appellant’ or ‘the department’ ) against Order in Original No. 09
& 10/AC/2016-17 dated 23.02.2017 (hereinafter referred to as ‘the
impugned order’) passed by the Deputy Commissioner, Central Excise,
Division: Gandhidham (Kutch) (hereinafter referred to as ‘adjudicating
authority’) in the case of M/s Sumilon Industries Limited, Plot No. 43 &
46/2, N. H. 8-A, Near PSL, Varsana, Tal-Anjar, Kutch (hereinafter referred
to as ‘the respondent’). |

2. The facts of the case in brief are that the respondent is engaged in
the manufacture of Plain Polyester Filin CETSH No0.3920.6931, Polyester
Film-Metalized CETSH No. 39219093, Epoxy Resin CETSH No. 39073010
etc. of the Central Excise Tariff Act, 1985 (hereinafter referred as CETA-
1985) and availing benefit of Cenvat Credit under Cenvat Credit.RuIes,
2004. During the period from April-2012 to December-2013, the
respondent had availed the Cenvat credit of Service Tax of
Rs.12,47,133/-, which was paid by them on input services on the basis of
Bills/ invoices issued by the service providers in the name of M/s Sumilon
Industries Ltd., Delhi Gate, Vairangini Wadi, Surat. Further, the said
invoices/ bills issued by the service providers were under the category of
‘Management, Repair and Services’ of wind mills which were installed for
generation of electricity at various location / site, viz. Village-Sikarpur
Varshamedi (Maliya Miyana) which were far away from the respondent’s
registered factory premises as the registered factory premises of the
respondent is located at Village-Varsana (Anjar). The respondent had
paid the wrongly availed cenvat credit of Rs.12,47,133/- through PLA on
31.03.2014 under protest. Further, the respondent had also availed
cenvat credit of service tax of Rs.1,90,654/-, paid on the said service,
during January, 2014 to June-2014. However, they reversed the said
amount of Rs.1,9,654/- in the month of July-2014, under protest.

3. The electricity generated through the said wind mills was sold out
to Paschim Gujarat Vij Company Ltd. (PGVCL), which is a commercial &
Trading activity of the respondent and there is no nexus between the said
wind mills and manufacturing activity of the respondent’s manufacturing

unit at Village-Varsana (Anjar). It appeared from the definition of the

S
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input service that the service in question had never been used in the
process of manufacture of final products. Under the circumstance, the
input service has no nexus with the final products and hence, it was not

valid input service for availment of credit thereof.

4. In view of the above, a show cause notice was issued to the
respondent by Joint Commissioner, Central Excise, Gandhidham for
recovery of wrongly availed cenvat credit of Rs.14,37,787/- (i.e.
Rs.12,47,133/- for the period from April-12 to Dec-13 + Rs.1,90,654/- for
the period from Jan-14 to June-14) alongwith interest. Penal action was
also proposed in the said SCN.

5. Another show cause notice was issued to the respondent by the
Assistant Commissioner, Circle-I, Audit-III, Gandhidham (at Rajkot) for
the period January-2014 to December-2014 for the amount Rs.1,90,654/-

in the same issue. They had paid the amount of Rs.1,90,654/- on
31.03.2015 under protest.

6. These show cause notices were decided vide impugned order
wherein the adjudicating authority has dropped the demand.

7. Being aggrieved with the impugned order, the department filed
appeal on the following grounds:

(i)  The adjudicating authority has erred in coming to the conclusion
that the law laid down by the Hon’ble High Court in the case of CCE
& Cus. Aurangabad vs Endurance Technology Pvt. Ltd.-2015 (6)
TMI 82 is squarely applicable. Further, the aforesaid decision has

been accepted by the department on monetary grounds.

(i) The consumption of electricity by the respondent in their factory
premises and the adjustment given by the PGVCL in the form of
credit of amount to offset the power received from their windmill
farm unit at village -Sikarpur/ Varshamedia (Maliya Miyanan) by
way of compensation is another independent transaction and is in
no way related to the availment of input credit / input service credit
under Cenvat Credit Rules, 2004,

(iif)  The term ‘input service’ as explained under Rule 2(1)(ii) of Cenvat
Credit Rules, 2004 stipulated that any input service used by the

manufacture, whether directly or indirectly','i‘n or in relation to the
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manufacture of final product and clearance of final products from
the place of removal applies to the input services availed by the
manufacturer. In the pr%ent case, the manufacture i.e. the
respondent is having manufacturing unit at Vill-Varsana (Anjar)
wherein they have not used any services in the factory at Vill-
Varsana (Anjar) in or in relation to manufacture of final product nor
they have used in relation to setting up, modernization, renovation
or repairs of a factory etc. at their factory premises so as to claim
any input service credit. The respondent having adjustment of
electricity in the form of credit with the PGVCL cannot be treated as
input services rendered in or in relation to manufacture of final
products under the Cenvat Credit Rules, 2004 and are in no way
entitled for availing the service tax credit pertaining to maintenance
of windmill farm unit at Jamnagar. The appellant relied upon the
case laws passed in the case of (i) M/s Ellora Times Ltd. vs CCE,
Rajkot-2009 (13) STR 168 (Tri-Ahmd), (ii) M/s Rajhans Metals (P)
Lt.d. vs CCE, Rajkot-2007 (8) STR 498 (Tri-Ahmd) and (iii) M/s Atul
Auto Ltd. vs CCE, Rajkot-2009 (237).

Further, the cenvat credit is not admissible to the respondent as
the invoices raised by the service providers, on which the
respondent has taken credit, are not in the name of the

respondent, but in the name of M/s Sumilon Industries Ltd., Delhi
Gate, Vairangini Wadi, Surat.

The respondent filed cross-objections dated 9.10.2017 against the

department appeal, wherein they have contended that:

(1

(i)

The Bombay High Court has decided the issue on merit in the case
of CCE, Aurangabad vs Endurance Technology Pvt. Ltd.-2015 (6)
TMI 82. Therefore, whether the department has accepted the said
order on monetary limit or otherwise has no relevancy & thus the

ground of appeal of the department is not proper & not acceptable.

The selling of extra power generated & sold to the PGVCL has no
relevancy with the cenvat credit admissibility to them. On the
contrary it is a help to the nation to supply power to needy pérson
by GEB & department should appreciate their action in helping
nation. It appears that the department has filed the appeal just for

filing the same and throwing the burden on the appellate authority.

S
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Thus the ground of appeal of revenue is irrelevant and not

acceptable.

(iti) Department has disputed that the invoice raised by the service
provider on which they took credit bears the address, Sumilon
Industries Ltd., Delhi Gate, Vairagini Wadi, Surat. This address is
of their head office, which is situated at Surat. There is plethora of
judgement over the issue that character of service tax paid &
receipt & consumption thereof in the windmill is not in dispute & in
such cases cenvat credit availed cannot be denied. They placed

reliance upon the following case laws:

(1) Essar Oil Ltd. vs CCE-2014 (209) ELT 336
(2) CCE vs Chemplat Scanner 2007 (S) STR 18

(iv) In view of this, the respondent requested to dismiss their appeal

by setting aside the impugned order.

9. A personal hearing in the matter was fixed on 22.03.2018.
However, the respondent vide letter dated 17.03.18 requested for
adjournment. Another personal hearing in the matter was fixed on
06.04.2018. The respondent vide letter dated 05.04.2018 again
requested for adjournment. Another personal hearing in the matter was
fixed on 01.05.2018 and Shri Navin Gheewala, consultant appeared on
behalf of the respondent. He reiterated the defence submitted vide cross
objection and requested to set aside the appeal filed. He further pleaded
that SCN did not have any content similar to the point no. 2 and 3 of

grounds of appeal filed and hence travelled beyond SCN itself.

10. I have carefully gone through the facts of the case, grounds of
appeal filed by the department and the cross-objection filed by the
respondent as well as defence put forth by the consultant at the time of
personal hearing. The issue under consideration in this appeals is
whether Cenvat credit of service tax paid under the category of
“Management, Repair and Services” of windmills, installéd away from the
factory premises, is admissible to a manufacturer of dutiable final
product in terms of Rule 2(1) of Cenvat Credit Rules, 2004, who
manufactured and clears goods from his factory on payment of duty. It
is observed that, during the period from April-2012 to December-2014,

the respondent had taken the cenvat credit of service tax amount of Rs.
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(v)

(vi)

(D)

(E)

HIA EIHN T TANLT0T HTdea ¢

Revision eg[plication to Government of India:

3 3Meer N YHIETUT A (aATaigd AHel #, FET 3G qo JAfH, 1994 Hoawy
35EE & YA Wd F IHeid Ha¥ AR, R TN, T80T et S8, fed Aarer, qrored
fasmmr, @t #fSer, shasr A9 s7aer, wag aFT, §8 Rea-110001, 1 a1 S amfee) /

A revision application lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Dee

Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 ig
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

e AT & Tl Tl & A H, Sl Aohare Rl AT ) e SRae § #3178 & IRaTHT

& e a1 feel e FRaEe ar T BRET U SR aE @ qEY SN IE GReTES & e, At e

mgmm#m$wﬁm,%ﬁmﬁm%&m¥%ﬁmﬁw
i/

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or

to another factory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse

TR & e e Use A1 a9 W i aR ) oA & R 3§ aged s da sl o
FLI 37 Yok & ge (Ree) & Awer &, St aRd & aeY BT asg I 8 &1 f3aia & ol §)
/

In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

Ife 31 Yoeh T HITA fHU Qe AR & a6, AT A7 T A Al AT fvar I g/

In case of goods exﬁorted outside India export to Nepal or Bhutan, without payment of duty.

ARG 3cUe & Iculed Aok & WA & fav S 3T HEie 3w IR vd swd ffes
WAl F dgd med B S § I T neer S e (30en) & eanr faed sffEs (@ 2),
1998 &I aRT 109 & cart fga $r 3% alig 3uar FArnER v ar ag & aikg o oo g1

Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under such order i1s passed bKI the

gotmrlngig%ioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .

3WET e & A 9T YUT AT BA-8 H, S F FEE Ieuies Ued (3rfien) Rgaradh,
2001, & f9d 9 & 3icela AfRAfese §, 5@ ey & FIwor & 3 AR F IqdT S @R |
YU 3Tde=d & AT T NG g 37dier 3G & & ufdr deloer Hr Sen wigwl @y & i
3eig ek AOTAAA, 1944 1 4T 36-EE & dgd AOIRT Yo &1 @l & wwg F at «w
TR-6 &1 Ui HewdeT &I Sf afew] /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Ap{peals_) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

QAIETOT 3Tde % Wiy fAelafaa PeiRa ge #r sereh & aEh @i | .
w”WwmemmwﬁﬁWQOO/-ww%m e 3R afe dereeT
A UH o T A SAET &1 dl FIF 1000 -/ &1 $797am=T fRar Siiv |

The revision application shall be accompanied by a fee of Rs. 200/- where the amount

involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than
Rupees One Lac.

afe 5T ICRT H DS HA W F GAAY § A GchF HA U F AT Yok A I, 30T
T A R e TR 3W aTT & @Y &U o &Y f@r iy w1 ¥ Fuer & fov gy s
FAIIAERIOT AT UF N T FET TR B T 3deaT AT Sar § | / In case, if the order

covers various numbers of order- in Original, fee for each Q.1.0. should be paid in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, 1s filled to avoid scriptoria work if
excising Rs. 1 lakh fee of Rs. 100/ - for each.

TG =ararerg Yoo AT, 1975, & -1 & IR HF NS Ud T 3T &
gfy 9 PR 6.50 T &1~ e SRR oRT g arfewl /

One copy of application or O.1.0. a§ the case may be, and the order of the a(_ijudicatin%
authori?y shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms o
the Court Fee Act,1975, as amended.

AT Yok, Feard 3T Yo Ud FaEd DT ~araraeor (@ Aaf) Haerae, 1982 i aftia
UG 3T AT ATHGET F AEATT S aTe A @ 3R o et sneisa fRar etern §1

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982

30 e IR & e af@e e § H@eftd eaaes, faegd i adieas gaeuEt & fav,
el fQemeinr deaEe www.cbec.gov.in & & Hohd ¢ | /

For the elaborate, detailed and latest }f)rovisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in
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14,37,787/-, under the category ‘management , repair and services; of
windmill, on the basis of invoices raised by various service providers who
have provided services for windmjy installed for generation of electricity
at various locations / sites, viz.iVillage -Sikarpur/Varshmedi (Maliya
Miyana) which are far away from the factory premises. It has been
alleged in the show cause notice that the services were not used directly
or indirectly in the manufacture of the final product in the factory
premises. Further, the electricity generated through the said wind mills
was sold out to Paschim Gujarat Vij Company Ltd. (PGVCL), which is a
commercial and trading activity of the respondent and there is no nexus
between the said windmills and manufacturing activity of the
respondent’s manufacturing unit ét Varsana (Anjar). Further, credit was
availed on the strength of the invoices issued by the service providers in
the name of M/s Sumilon Industries Ltd., Delhi Gate, Vairangini :Wadi,
Surat. The adjudicating authority in the impugned order has allowed the
credit holding that the services availed by the respondent at Village -
Sikarpur/Varshmedi (Maliya Miyana) and credit of the Service Tax paid
for such service was admissible at unit situated at Varsana (Anjar) in
view of the judgement of Hon'ble High Court of Bombay in the case of
CCE vs Endurance Technology (P) Ltd.-2015-TIOL-1371-HC-MUM-ST.

11. I find that the issue is no more res-integra in view of catena of
judgments wherein it has been held that the services were used for
installation and erection of Windmills at remote location to generate
electricity. Since, the electricity generated through these Windmills were
used in or in relation to manufacture of final products and hence said
services are covered under the provision of Rule 2 (I) of Cenvat Credit
Rules, 2004. The Larger Bench of Tribunal, Ahmedabad in the case of
Parry Engg. & Electronics Pvt. Ltd. vs CCE & ST, Ahmedabad-I, II & III as
reported at 2015 (40) S.T.R. 243 (Tri-LB) has answer the reference in
favour of the parties. I find that the point of reference before Hon'ble
Larger Bench of Tribunal was that whether an assessee is eligible to avail
Cenvat credit of an amount paid as Service Tax by service provider in
respect of installation and erection, maintenance or any other services
rendered at Windmills, which are located away from the factory premises
and the electricity generated out of such Windmills is consumed at the
factory premises after such power is put through the common grid. The
LB of Tribunal by relying on the decision of Hon’ble Bombay High Court,
as reported at 2015-TIOL-1371-HC-MUM-ST [2017(52) S.T.R.

S
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361(Bom.)], has held that Cenvat credit is eligible on installation,
erection, maintenance or repair services of Windmills, located away from

the factory. Hon’ble Bombay High Court at para 5 has held that:

‘D. On perusal of these Rules, it becomes clear that the management,
maintenance and repair of windmills installed by the respondents is input service
as defined by clause "I' of Rule 2. Rule 3 and 4 provide that any input or capital
goods received in the factory or any input service received by manufacture of
final product would be susceptible to CENVAT credit. Rule does not say that
input service received by a manufacturer must be received at the factory
premises.”

12. It is further observed that Windmills are installed at remote places
far away from the factory as these can be installed only at a place where
there is heavy wind available. It is pertinent to note that due the above
reasons, the definition of Capital Goods given under Cenvat Credit Rules,
2004 was amended vide Notification No. 03/2011-CE (NT) dated
01.03.2011 effective from 01.04.2011 defining that ‘Capital Goods’
includes the goods used outside the factory for manufacture of the final
product for generation of electricity for captive use within the factory.
Since, the Windmills which are used for generation of electricity for
captive use within the factory, service used for installation, erection and

maintenance or repair of the same is also eligible as input services.

13. So, far as nexus of generation of electricity with manufacturing is

‘concerned, it is pertinent to note that electricity generated at Wind Mill is

wheeled through Paschim Gujarat Vij Company Ltd. (PGVCL) used to give
credit of units generated after wheeling in the electricity bill charged
from the respondent. In electricity bills, unit generated after wheeling is
shown separately. Since the electricity generated at Wind Mill is used for
manufacturing of the final products and hence, said services are well
covered in the definition of input services. Hence, I find that the cenvat

credit is admissible to the respondent to this extent.

14. Accordingly, I hold that the adjudicating authority has correctly
held that the respondent is eligible to avail the Cenvat credit of service
tax in respect of ‘input service’ received for repair and maintenance of

windmill situated outside the factory premises.

15, However, it is observed that the department in its appeal has
stated that the electricity generated through the said windmills was sold
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out to Paschim Gujarat Vij Company Ltd. (PGVCL) which is a commercial
& trading activity of the respondent. I find force in the contention of the
department because electricity gi:}being non-excisable commodity, its
outright sale is a commercial and trading activity attracting nil rate of
duty. Further, the respondent in its cross-objection has also admitted
they had generated extra power and sold the goods to PGVCL. Hence,
Cenvat credit to this extent is not admissible to the respondent as the
same was availed by them for services used against the generation of
electricity which were sold to the PGVCL. Hence, I hold that the Cenvat
credit availed by respondent for services used against the generation of
electricity which were sold to PGVCL is required to be recovered from
them with interest and penalty. ‘Since, the bifurcation of quantum of
electricity sold to PGVCL is not available with this office, hence I remand
the case back to adjudicating authority only for limited purpose of re-
quantification of generation of electricity which were sold to the PGVCL
on commercial basis and to recovered the inadmissible Cenvat credit
with interest availed by respondent for services used against such
generation of electricity. I also hold that the respondent is also liable to
pay penalty under Rule 15 of Cenvat Credit Rules, 2004 read with
Section 11AC of the CEA, 1944 which would be equal to Cenvat credit to
be recovered from them after re-quantification by adjudicating authority.
The adjudicating authority is directed to complete the exercise of re-
quantification at the earliest. Further, the respondent is also directed to
submit all the documents to adjudicating authority related to sale of
electricity for commercial purpose and also electricity used for
manufacturing of dutiable final products and was wheeled through PGVCL

who used to gave credit of units generated after wheeling in the
electricity bill charged from the respondent.

16. Regarding availment of Cenvat credit on the strength of invoices
issued by service providers in the name of M/s Sumilon Industries Ltd.
Delhi Gate, Vairangini Wadi, Surat, I find that the respondent in its ;:ross
objection has stated that this address is of there head office situated at
Surat and further the character of service tax paid & receipt &
consumption thereof in the windmill is not in dispute and in such cases
credit availed cannot be denied as held in plethora of judgments. I find
there is force in the argument put forth by the respondent that if there is
no dispute on service tax paid, receipt & consumption thereof in the

windmill, the Cenvat credit is not deniable merely on the ground that the
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invoice is issued in the name and address of head office instead of
assessee’s factory address. My findings are supported by following case

laws apart from the case laws cited by respondent:

(i) Bridal Jewellery MFG Co. vs CCE, Noida as reported at 2018(10)

' G.S.T.L. 70 (Tri.-All)

(i) Madhya Pradesh Consultancy Organization Ltd. vs CCE, Bhopal as
reported at 2017(4) G.S.T.L. 100 (Tri-Del)

(i) Hindustan Zinc Ltd. vs CCE, Jaipur-II as reported at 2013(291)
E.L.T 464 (Tri-Del)

17. In view of the foregoing discussion and findings, I partially allow the

appeal filed by the department which stands disposed off in above terms.

MII%OS-\(

(Sunil Kumar Singh)
Commissioner (Appeals)/
Commissioner,

CGST & Central Excise,
Gandhinagar
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.F. No.V2/5/EA2/GDM/2017 Date: 10.05.2018

To,

The Commissioner, CGST & Central Excise,
Kutch (Gandhidham)

“Central Excise Bhavan”, Plot No.82, Sector-8,
Opp. Ramlila Maidan, Gandhidham.

Copy To:

(1) The Chief Commissioner, CGST & Central Excise, Ahmedabad.

(2) The Commissioner (Appeals), CGST & Central Excise, Rajkot

(3) M/s Sumilon Industries Ltd., Plot No.43 & 46/2, N. H. 8-A, Near
PSL, Varsana, Anjar, Gandhidham.

(4) The Assistant Commissioner, CGST & C. Ex., Division

(5) The Assistant Commissioner (Systems), CGST, Rajkot.

(6) The Superintendent, CGST & Central Excise AR-

(7) » PA to Commissioner of CGST & Central Excise, Gandhinagar.
Guard file.
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