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3TfrErrr -jI (!o-i.t.) 1~,cllcil l.?o.Rol ñ* 31T1ff 31T1 L 

o( /Ro o1jri , T fl1 ,3lI-ld, tZ1 R[ 1 tTT 

cf.( T a-çu'. 3 -'lIc, fl1PT, cb) 1r 31ffujP.TF[ ?SS 41 -Tr{f, I1i[ i-YV, 1c'4 

4 uru c  4  d  31tftt 31Tf T1r .3?T 

3T jIchI Il1-d f1T "NI 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Sunil Kumar Singh, 
Commissioner, CGST & Central Excise, Gandhinagar, has been appointed as Appellate 
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of 
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3TR 31Nc-d/ l-l".I'I-d 31N'fcl/ I1ctd/ , IlcI, 31Ncd, c-c1 3cLIlC, 1c'.ch/ .lc1i, 4J,i  / ,fioHo1dk 
/ t1TT/ Ic1o1dRI T{l 3111Rd 5l1 o9el 31TT ~d: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham/ Bhavnagar 

tr 314)c'd & cIft1 T o1IH 1  -1dI /Name & Address of the Appellants & Respondent :- 

M/s Sumilon Industries Ltd., Plot No. 43 & 46/2 N.H. 8-A, Near PSL, Varsana., 
Dist : Kutch. -370 220 

 3flf(31I) EIT c -'11c1 T* .3'tc1 Tf1if1 / ITñ Uf 
3rc11r rzr cti( '-I'hdI II 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

j ,o-c .3c-'-IIc 1ccI tr -  kIr4  1Lc 1iF1JT 1t 3Tt'Thf, °cl 
3T ,1944 4 lIRr 35B 3Tf1 ff 3T1IT, 1994 c flI 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) cdcb.UI Jlcto-I F-ff -IIJ-1c .-))-u 1c'-, o-ckI thc'-IIC,oi Ich tT  3IciI.L 
TZ1T1UT i ft' '.))o, cTcb t 2, 31R. J-I, .'-i, i?icc4, 4lnt 'E1TftT.I/ 

The special bench of Customs, Excise & Service ''ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) jii.)ct -I z-i 1(a) Ic-II 1 1T2 3TtRt 31ITT I1'I 3Tt1f +1Id-II PT jc-'lIC 1c-cb l9c 

h1Ich 31e (-è.) 41 [If 41?J 4)f~i, , del, J-iIc TEI 3flIT1 
3IcI'IIc- oo ci-,') c 'ijtv I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumah Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentionnt.1.(a) above 

(A) 

- - 
3c'-II, 1c'li 

86 3ff 

of CEA, 1944 
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(iii) 31L11cikl 1-LJ-IF 3T'1tl -dd 15I 11V o-c-I 3ct-ltC, 1c-h (3Tt1tr) iici1l, 2001, 
1 6 3T lfMhT dv'4 rtrii EA-3  tfl 1 T 51Tff €ITV_I 9l 

ciJ- lJ 1tf 3çL4 d-HJI c1 J-jidl 3ft c(dIj4 dV11 iJ-(to-IL, 14L 5 
ff 3 c- 5 [R i Zff 50 TE  dt 3JT 50 fr  3Tf   T: 

1,000/- tf
,_

5,000/- tf? 3IT 10,000/- tr? r ¶Mr 3T[F le.ct, 4)   cbI f1'*) 
1 ç c T dIc1Io1, Fft1[ 314)c T1TfFUT c IlcI 1I'{ t 
1IIo1cb 11ir TT JII IIid 1TR II 1IZg :jilc-fr riifv rflr T'FlJ dIç1Ici, 

1T I1TfV   Ilc1 31t1tF  c lILcli fTT J TTT3ITT 
(k-?. 31th) fv 3Tc-- iT -r 500/-  r ¶r0WflT ii s1Jfl c4o11 rr I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.SUOO/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form 01 crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
1LIlc o-- ll)flOT 45 HT 31tfl1, 1lT 31)f, 1994 4 -ThT 86(1) 3T91 jc4 
1licii1, 1994, 11ZfJT 9(1) c1d 11t*fT W-1T S.T.-5 tIN. ,II'1 c  51T -l4dfl i 
1TT fT 3Pf f 3T'1 41 , ITT iId (3 uq r1r J-fl1d 
ir tu) 3 9t cb-I ch 12'h 1-T, 1ii 1Ic 4  J-fld flJf 4 d-fld 3R cIdIIli 

dI]I jo1I,  't"-lL 5 1IT ZIT 3T cud-I, 5 1T T Zff  50 RlR YV rich 3TTEIT 50 
3{fFir chd-iT: 1,000/- 5,000/- 'TZI 3P-TEIT 10,000/- 11T 1Hl 4) 
1cIdo1 cb'I fri1ftr lc-ch 1 dldIc1, r1r 3-14)cd1 o ii11cuui c1) lIn 5ch 1--k k 
oJ f1t 10-ii d1RI I1Tt I1c1 1RT fT 1Io1f 'ilT1Rf I 

f dIdIo-t, *iF 4 1 TJRT 9T ITfV i5i Id 1L11c4'k 1 [fhltTf c)  ii.cii fiir I 
jai 3ITf (-?. 3) iL' 3fqT IT 500/- 'YL' t ftft -ii cuit Yrii- - 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescnbed under Rule 9(1] of •the 

• Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which sha'l be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place wher the bench of Tribunal is situated. / Application made for 
grant of stay shall he accompanied by a fee of Rs.500/-. 

1I 31PT, 1994 f TT 86 4  3q-TT3ft (2) c1 (2A) 3T9T c  c 3t 

f-iclIe, 1994, ¶?Tr[ 9(2) tc  9(2A) c1d 11*)I I-11 S.T.-7 c11 ir -idl 3r 
3ThLlctd, o-çl 3cI, TI 3fTi1T 3lRIcl-d (31t[), /IircN 3c'-lI ciII tlTfF 3flf c  ',41-1T 

 cu  (3r lch T1 IJHId 141 EITfV) 3ft 31Jj
,cl-d C,clkl 1ch 3lklcl-cl 3T1iI1 3'-lId, 

ZI 3c'-IIC, ch/ cflchl, cb'I 11c T)t'1 c)  3lTr Cl t 1f ~,cl d1 11 3ITT 4i 

4 c-Idc1 11 p11-  I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be - 

filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall he accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

(ii) 3çfl, ('ci cficji  31cd4 ç[ffU[  (4) crf 1r 3ftft 4 
3çYk, I-cb 3111tZJTT 1944 c4  -1TT 35v4 T fcc11'ci 3Tf4PT, 1994 4) TU 83 

3fFN1IT ccicM t elidE c 31Tf 311cik4 ffUJ  4 3fcf  chd' i-i 3c-'-iie, 

ch( ,1-IIdi 10 117rd (10%),  d-1lt tc1 o1d-c1i fcii)?,ri , Zff elo1I, ..1 Iø1i 

fcii1~,ri , 5T IdI 1T j1It', T/1 f i -u f n4 ii?r tf1r ?i rif i 

Lt  43ff[I 

3c'-iiC, ich ici chl 3Td4T "d-jjdj fi diV lc'ch" 4 f;;:rdo1 n1r 

(i) T113 N 

(ii) .tl,ria,:. iPff c  ç4 diç'cj Uf1 
(iii) iii ¶j -iicic4' 4rr 6 3r4lr ~ inr 

1dT lRTl RTiT1 31 l  3Ttf çflc  4I 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
1) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(1) 



Appeal No.5/EA2/GDM/2017 

ORDER IN APPEAL 

The subject appeal no. 5EA2/GDM/2017 is filed by Assistant 

Commissioner, Central Excise Division, Gandhidham (hereinafter referred 

to as 'the appellant' or 'the department' ) against Order in Original No. 09 

& 10/AC/2016-17 dated 23.02.2017 (hereinafter referred to as 'the 

impugned order') passed by the Deputy Commissioner, Central Excise, 

Division: Gandhidham (Kutch) (hereinafter referred to as 'adjudicating 

authority') in the case of M/s Sumilon Industries Limited, Plot No. 43 & 

46/2, N. H. 8-A, Near PSL, Varsana, Tal-Anjar, Kutch (hereinafter referred 

to as 'the respondent'). 

2. The facts of the case in brief are that the respondent is engaged in 

the manufacture of Plain Polyester Film CETSH No.3920.6931, Polyester 

Film-Metalized CETSH No. 39219093, Epoxy Resin CETSH No. 39073010 

etc. of the Central Excise Tariff Act, 1985 (hereinafter referred as CETA-

1985) and availing benefit of Cenvat Credit under Cenvat Credit Rules, 

2004. During the period from April-2012 to December-2013, the 

respondent had availed the Cenvat credit of Service Tax of 

Rs.12,47,133/-, which was paid by them on input services on the basis of 

Bills/ invoices issued by the service providers in the name of M/s Sumilon 

Industries Ltd., Delhi Gate, Vairangini Wadi, Surat. Further, the said 

invoices/ bills issued by the service providers were under the category of 

'Management, Repair and Services' of wind mills which were installed for 

generation of electricity at various location / site, viz. Village-Sikarpur 

Varshamedi (Maliya Miyana) which were far away from the respondent's 

registered factory premises as the registered factory premises of the 

respondent is located at Village-Varsana (Anjar). The respondent had 

paid the wrongly availed cenvat credit of Rs.12,47,133/- through PLA on 

31.03.2014 under protest. Further, the respondent had also availed 

cenvat credit of service tax of Rs.1,90,654/-, paid on the said service, 

during January, 2014 to June-2014. However, they reversed the said 

amount of Rs.1,9,654/- in the month of July-2014, under protest. 

3. The electricity generated through the said wind mills was sold out 

to Paschim Gujarat Vij Company Ltd. (PGVCL), which is a commercial & 

Trading activity of the respondent and there is no nexus between the said 

wind mills and manufacturing activity of the respondent's manufacturing 

unit at Village-Varsana (Anjar). It appeared from the definition of the 
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input service that the service in question had never been used in the 

process of manufacture of final products. Under the circumstance, the 

input service has no nexus with the final products and hence, it was not 

valid input service for availment of credit thereof. 

4. In view of the above, a show cause notice was issued to the 

respondent by Joint Commissioner, Central Excise, Gandhidham for 

recovery of wrongly availed cenvat credit of Rs.14,37,787/- (i.e. 

Rs.12,47,133/- for the period from April-12 to Dec-13 + Rs.1,90,654/- for 

the period from Jan-14 to June-14) alongwith interest. Penal action was 

also proposed in the said SCN. 

5. Another show cause notice was issued to the respondent by the 

Assistant Commissioner, Circle-I, Audit-Ill, Gandhidham (at Rajkot) for 

the period January-2014 to December-2014 for the amount Rs.1,90,654/-

in the same issue. They had paid the amount of Rs.1,90,654/- on 

31.03.2015 under protest. 

6. These show cause notices were decided vide impugned order 

wherein the adjudicating authority has dropped the demand. 

7. Being aggrieved with the impugned order, the department filed 

appeal on the following grounds: 

(I) The adjudicating authority has erred in coming to the conclusion 

that the law laid down by the Hon'ble High Court in the case of CCE 

& Cus. Aurangabad vs Endurance Technology Pvt. Ltd.-2015 (6) 

TMI 82 is squarely applicable. Further, the aforesaid decision has 

been accepted by the department on monetary grounds. 

(ii) The consumption of electricity by the respondent in their factory 

premises and the adjustment given by the PGVCL in the form of 

credit of amount to offset the power received from their windmill 

farm unit at village -Sikarpur/ Varshamedia (Maliya Miyanan) by 

way of compensation is another independent transaction and is in 

no way related to the availment of input credit / input service credit 

under Cenvat Credit Rules, 2004. 

(iii) The term 'input service' as explained under Rule 2(l)(ii) of Cenvat 

Credit Rules, 2004 stipulated that any input service used by the 

manufacture, whether directly or indirectly, in or in relation to the 
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manufacture of final product and clearance of final products from 

the place of removal applies to the input services availed by the 

manufacturer. In the prent case, the manufacture i.e. the 

respondent is having manufacturing unit at Vill-Varsana (Anjar) 

wherein they have not used any services in the factory at Vill-

Varsana (Anjar) in or in relation to manufacture of final product nor 

they have used in relation to setting up, modernization, renovation 

or repairs of a factory etc. at their factory premises so as to claim 

any input service credit. The respondent having adjustment of 

electricity in the form of credit with the PGVCL cannot be treated as 

input services rendered in or in relation to manufacture of final 

products under the Cenvat Credit Rules, 2004 and are in no way 

entitled for availing the service tax credit pertaining to maintenance 

of windmill farm unit at Jamnagar. The appellant relied upon the 

case laws passed in the case of (i) MIs  Ellora Times Ltd. vs CCE, 

Rajkot-2009 (13) STR 168 (Tri-Ahmd), (ii) M/s Rajhans Metals (P) 

Ltd. vs CCE, Rajkot-2007 (8) STR 498 (Tri-Ahmd) and (iii) M/s Atul 

Auto Ltd. vs CCE, Rajkot-2009 (237). 

(iv) Further, the cenvat credit is not admissible to the respondent as 

the invoices raised by the service providers, on which the 

respondent has taken credit, are not in the name of the 

respondent, but in the name of M/s Sumilon Industries Ltd.; Delhi 

Gate, Vairangini Wadi, Surat. 

8. The respondent filed cross-objections dated 9.10.2017 against the 

department appeal, wherein they have contended that: 

(i) The Bombay High Court has decided the issue on merit in the case 

of CCE, Aurangabad vs Endurance Technology Pvt. Ltd.-2015 (6) 

TMI 82. Therefore, whether the department has accepted the said 

order on monetary limit or otherwise has no relevancy & thus the 

ground of appeal of the department is not proper & not acceptable. 

(ii) The selling of extra power generated & sold to the PGVCL has no 

relevancy with the cenvat credit admissibility to them. On the 

contrary it is a help to the nation to supply power to needy person 

by GEB & department should appreciate their action in helping 

nation. It appears that the department has filed the appeal just for 

filing the same and throwing the burden on the appellate authority. 
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Thus the ground of appeal of revenue is irrelevant and not 

acceptable. 

(iii) Department has disputed that the invoice raised by the service 

provider on which they took credit bears the address, Sumilon 

Industries Ltd., Delhi Gate, Vafragini Wadi, Surat. This address is 

of their head office, which is situated at Surat. There is plethora of 

judgement over the issue that character of service tax paid & 

receipt & consumption thereof in the windmill is not in dispute & in 

such cases cenvat credit availed cannot be denied. They placed 

reliance upon the following case laws: 

(1) Essar Oil Ltd. vs CCE-2014 (209) ELT 336 

(2) CCE vs Chemplat Scanner 2007 (S) STR 18 

(iv) In view of this, the respondent requested to dismiss their appeal 

by setting aside the impugned order. 

9. A personal hearing in the matter was fixed on 22.03.2018. 

However, the respondent vide letter dated 17.03.18 requested for 

adjournment. Another personal hearing in the matter was fixed on 

06.04.2018. The respondent vide letter dated 05.04.2018 again 

requested for adjournment. Another personal hearing in the matter was 

fixed on 01.05.2018 and Shri Navin Gheewala, consultant appeared on 

behalf of the respondent. He reiterated the defence submitted vide cross 

objection and requested to set aside the appeal filed. He further pleaded 

that SCN did not have any content similar to the point no. 2 and 3 of 

grounds of appeal filed and hence travelled beyond SCN itself. 

10. I have carefully gone through the facts of the case, grounds of 

appeal filed by the department and the cross-objection filed by the 

respondent as well as defence put forth by the consultant at the time of 

personal hearing. The issue under consideration in this appeals is 

whether Cenvat credit of service tax paid under the category of 

"Management, Repair and Services" of windmills, installed away from the 

factory premises, is admissible to a manufacturer of dutiable final 

product in terms of Rule 2(1) of Cenvat Credit Rules, 2004, who 

manufactured and clears goods from his factory on payment of duty. It 

is observed that, during the period from April-2012 to December-2014, 

the respondent had taken the cenvat credit of service tax amount of Rs. 
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(i) 

(C) 1TT 'i' 3TrT: 
Revision app1iation to Government of India:  

3flT tITTUT i1ki °Id -ii'I , t[ 3c'-l1 Ici 3T11f, 1994 c J{[ 
35EE Tdct 3Tlt 3T 1NT HcfR, tjtvr 31T 1r Ii-cl 
frr, 1r J-fld , fr-ii000i, 1?1T ii -n n1lTI / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Departmen of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

d-1le 1t o1cb1 J-ft-lei , o1c*1Io1 4-U1 ct) f't cIo1 ff 
thTT ff 1 31Zf I(ol ?Tl fib dlf NT dj  '-ltdIJ-lo1 Z1T ¶ 

d Zff TT'1 J?t dllc'1 -rf,4Ut fI iIto1 ff f* r dl f oco- 

,J-IIJ II 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or from one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) f pij'j .i--j j-ij  q 
3cYIc, lcct i () J-il1cl , lT c d1  

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used. in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) 3c'lIC, ]'-c4i r dIdIo-I ftT ¶oiI 1T[ ITt 1T TTT ct'I 4-II1 Il4Id 1itr dN41 I / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

.3cIc', 3c'lIc,ol ic-'b 3IdIo-1 ftQ ,i'l 14t   31trzrJT  
IITE11ft citkl d-HaI 4 T! 3Thl  311f 1' 31icfd (3r41r) mi fR9 3Tfl1t4iT (c 2), 
1998 cg)  1TU 109 i(I 14T 4i dI  dt 3TTT I11 tIT ff tift ¶r2-  d 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the l'inance (No.2) 
Act, 1998. 

1'1ctd 31TEf 41 it 1Ii 1'41 Is.11 EA-8 l, i1 cgl -ck jc4Ic,°  ic-cb (3ftr) 1-lIcic'I, 
2001, t14i[ 9 31rf , 1 3TTf ui 3 -Il 3T9r c PT1 I 
.3ctc1 311T ffR J-lc' 31TT 3T'1f 3TTr 4 '1I çjd 5f[_i]1i [f1 
5cL1K ]I 3T1PT, 1944 41 tITU 35-EE dd f1I*fr 1cb c(l 31id1) lTZI C11. t 
TR-6 41' i1 ç4d  c ffJ / 
The above a_pplication shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central hxcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealecf against is communicated and shall be accompanied by two copies each 
of the 910 and Order-In-Appeal. It should also he accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE ol CEA, 1944, under 
Major Head of Account. 

(vi) qu i1 ftj 1eb 41 41 fl4 
cjdo1 1II4F  .'iIi 3ft1~, .1eic1 

11TZ1[ lrtrt IclI fr I1T 1000 -f T dIdIcl 1T 1IL I 
The revision application shall be accompanied by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and F(s. 1000/- where the amount involved is more than 
Rupees One Lac. 

31TI 4 -Icii 3flt ifT ITT fr rch Hc1 3f1I tlV lcb iff l-ldldlo-i, 3cc1 
dj f?1T ',tioli tlI I 1't 4  ft1IT 11  ilf t fIV tIf-1fI 31))c 

oI1Ul li 3Tt1[ 41 4 '1 Pcb 3T1T T '11c11 I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fad that the one appeal to the Appellant Iribunal or 
the one a_pplication to the Central (jovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

11ftfI1I o-I1Ic1 3T4iT, 1975, 31a- t1l-I 3T4IR d-lc'l 31Tf TU TFTT 3{11 c11 
crt1 tR 11I.M[ 6.50 tr r - -niii l k1. I I1T rn1v I / 
One copy of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shalFbear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms ol 
the Court Fee Act, 1975, as amended. 

(F) .-l)-ii 3c11cl inct i.c , lciiq  3rc'k1rf --itu1ui (T 1f) l-iic', 1982 
i4 3T4 I4fTF 9IJ-lcil ch {1Ild cllcl iI14-I'1 4  34 4't L1Io1 31Icbd f41 cildl / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

3 1cI I1T111 ct1 3{t1f C.,Ic'1 1d cIIL4, -c1d 3ftf o-icflo- c1 -i TEI1jTi 

3ITf 11T4 k1lc. www.cbec.gov.in  cb') / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental website wwwbec.gov.in  

(iv)  

(v)  

(D)  

(E)  

(G) 
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14,37,787/-, under the category 'management , repair and services; of 

windmill, on the basis of invoices raised by various service providers who 

have provided services for windmLl installed for generation of electricity 

at various locations / sites, viz. Village -Sikarpur/Varshmedi (Maliya 

Miyana) which are far away from the factory premises. It has been 

alleged in the show cause notice that the services were not used directly 

or indirectly in the manufacture of the final product in the factory 

premises. Further, the electricity generated through the said wind mills 

was sold out to Paschim Gujarat Vij Company Ltd. (PGVCL), which is a 

commercial and trading activity of the respondent and there is no nexus 

between the said windmills and manufacturing activity of the 

respondent's manufacturing unit at Varsana (Anjar). Further, credit was 

availed on the strength of the invoices issued by the service providers in 

the name of M/s Sumilon Industries Ltd., Delhi Gate, Vairangini Wadi, 

Surat. The adjudicating authority in the impugned order has allowed the 

credit holding that the services availed by the respondent at Village - 

Sikarpur/Varshmedi (Maliya Miyana) and credit of the Service Tax paid 

for such service was admissible at unit situated at Varsana (Anjar) in 

view of the judgement of Hon'ble High Court of Bombay in the case of 

CCE vs Endurance Technology (P) Ltd.-2015-TIOL-1371-HC-MUM-ST. 

11. I find that the issue is no more res-integra in view of catena of 

judgments wherein it has been held that the services were used for 

installation and erection of Windmills at remote location to generate 

electricity. Since, the electricity generated through these Windmills were 

used in or in relation to manufacture of final products and hence said 

services are covered under the provision of Rule 2 (I) of Cenvat Credit 

Rules, 2004. The Larger Bench of Tribunal, Ahmedabad in the case of 

Parry Engg. & Electronics Pvt. Ltd. vs CCE & ST, Ahmedabad-I, II & III as 

reported at 2015 (40) S.T.R. 243 (Tri-LB) has answer the reference in 

favour of the parties. I find that the point of reference before Hon'ble 

Larger Bench of Tribunal was that whether an assessee is eligible to avail 

Cenvat credit of an amount paid as Service Tax by service provider in 

respect of installation and erection, maintenance or any other services 

rendered at Windmills, which are located away from the factory premises 

and the electricity generated out of such Windmills is consumed at the 

factory premises after such power is put through the common grid. The 

LB of Tribunal by relying on the decision of Hon'ble Bombay High Court, 

as reported at 2015-TIOL-1371-HC-MUM-ST [2017(52) S.T.R. 
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361(Bom.)], has held that Cenvat credit is eligible on installation, 

erection, maintenance or repair services of Windmills, located away from 

the factory. Hon'ble Bombay High Court at para 5 has held that: 

"5. On perusal of these Rules, it becomes clear that the management, 
maintenance and repair of windmills installed by the respondents is input service 
as defined by clause "I" of Rule 2. Rule 3 and 4 provide that any input or capital 
goods received in the factory or any input service received by manufacture of 
final product would be susceptible to CENVAT credit. Rule does not say that 
input service received by a manufacturer must be received at the factory 
premises." 

12. It is further observed that Windmills are installed at remote places 

far away from the factory as these can be installed only at a place where 

there is heavy wind available. it is pertinent to note that due the above 

reasons, the definition of Capital Goods given under Cenvat Credit Rules, 

2004 was amended vide Notification No. 03/2011-CE (NT) dated 

01.03.2011 effective from 01.04.2011 defining that 'Capital Goods' 

includes the goods used outside the factory for manufacture of the final 

product for generation of electricity for captive use within the factory. 

Since, the Windmills which are used for generation of electricity for 

captive use within the factory, service used for installation, erection and 

maintenance or repair of the same is also eligible as input services. 

13. So, far as nexus of generation of electricity with manufacturing is 

concerned, it is pertinent to note that electricity generated at Wind Mill is 

wheeled through Paschim Gujarat Vij Company Ltd. (PGVCL) used to give 

credit of units generated after wheeling in the electricity bill charged 

from the respondent. In electricity bills, unit generated after wheeling is 

shown separately. Since the electricity generated at Wind Mill is used for 

manufacturing of the final products and hence, said services are well 

covered in the definition of input services. Hence, I find that the cenvat 

credit is admissible to the respondent to this extent. 

14. Accordingly, I hold that the adjudicating authority has correctly 

held that the respondent is eligible to avail the Cenvat credit of service 

tax in respect of 'input service' received for repair and maintenance of 

windmill situated outside the factory premises. 

15. However, it is observed that the department in its appeal has 

stated that the electricity generated through the said windmills was sold 
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out to Paschim Gujarat Vij Company Ltd. (PGVCL) which is a commercial 

& trading activity of the respondent. I find force in the contention of the 

department because electricity eing non-excisable commodity, its 

outright sale is a commercial and trading activity attracting nil rate of 

duty. Further, the respondent in its cross-objection has also admitted 

they had generated extra power and sold the goods to PGVCL. Hence, 

Cenvat credit to this extent is not admissible to the respondent as the 

same was availed by them for services used against the generation of 

electricity which were sold to the PGVCL. Hence, I hold that the Cenvat 

credit availed by respondent for services used against the generation of 

electricity which were sold to PGVCL is required to be recovered from 

them with interest and penalty. Since, the bifurcation of quantum of 

electricity sold to PGVCL is not available with this office, hence I remand 

the case back to adjudicating authority only for limited purpose of re-

quantification of generation of electricity which were sold to the PGVCL 

on commercial basis and to recovered the inadmissible Cenvat credit 

with interest availed by respondent for services used against such 

generation of electricity. I also hold that the respondent is also liable to 

pay penalty under Rule 15 of Cenvat Credit Rules, 2004 read with 

Section 11AC of the CEA, 1944 which would be equal to Cenvat credit to 

be recovered from them after re-quantification by adjudicating authority. 

The adjudicating authority is directed to complete the exercise of re-

quantification at the earliest. Further, the respondent is also directed to 

submit all the documents to adjudicating authority related to sale of 

electricity for commercial purpose and also electricity used for 

manufacturing of dutiable final products and was wheeled through PGVCL 

who used to gave credit of units generated after wheeling in the 

electricity bill charged from the respondent. 

16. Regarding availment of Cenvat credit on the strength of invoices 

issued by service providers in the name of M/s Sumilon Industries Ltd. 

Delhi Gate, Vairangini Wadi, Surat, I find that the respondent in its cross 

objection has stated that this address is of there head office situated at 

Surat and further the character of service tax paid & receipt & 

consumption thereof in the windmill is not in dispute and in such cases 

credit availed cannot be denied as held in plethora of judgments. I find 

there is force in the argument put forth by the respondent that if there is 

no dispute on service tax paid, receipt & consumption thereof in the 

windmill, the Cenvat credit is not deniable merely on the ground that the 
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invoice is issued in the name and address of head office instead of 

assessee's factory address. My findings are supported by following case 

laws apart from the case laws cited by respondent: 

(i) Bridal Jewellery MFG Co. vs CCE, Noida as reported at 2018(10) 

G.S.T.L. 70 (Tri.-All) 

(ii) Madhya Pradesh Consultancy Organization Ltd. vs CCE, Bhopal as 

reported at 2017(4) G.S.T.L. 100 (Tn-Del) 

(iii) Hindustan Zinc Ltd. vs CCE, Jaipur-Il as reported at 2013(291) 

E.L.T 464 (Tn-Del) 

17. In view of the foregoing discussion and findings, I partially allow the 

appeal filed by the department which stands disposed off in above terms. 

cz AA,lf /L— V3 

(Sunil Kumar Singh) 
Commissioner (Appeals)! 

Commissioner, 
CGST & Central Excise, 

Gandhinagar 

.F. No.V2/5/EA2/GDM/2017 Date: 10.05.2018 

To, 

The Commissioner, CGST & Central Excise, 
Kutch (Gandhidham) 
"Central Excise Bhavan", Plot No.82, Sector-8, 
Opp. Ramlila Maidan, Gandhidham. 

Copy To: 

(1) The Chief Commissioner, CGST & Central Excise, Ahmedabad. 
(2) The Commissioner (Appeals), CGST & Central Excise, Rajkot 
(3) N/s Sumilon Industries Ltd., Plot No.43 & 46/2, N. H. 8-A, Near 

PSL, Varsana, Anjar, Gandhidham. 
(4) The Assistant Commissioner, CGST & C. Ex., Division  
(5) The Assistant Commissioner (Systems), CGST, Rajkot. 
(6) The Superintendent, CGST & Central Excise AR -

(7)A PA to Commissioner of CGST & Central Excise, Gandhinagar. 
Guard file. 
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