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In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Sunil Kumar Singh,
Commissioner, CGST & Central Excise, Gandhinagar, has been appointed as Appellate

Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.

T W N WIF I 3/ HIIH HYFA, Fehld 3G Yo/ VAR, TARIT | FHFAR
J e/ AR S SRR S e AR & gl /
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham/ Bhavnagar :

ja) 3rdrerehe & yfadl =1 J1 vd gar /Name & Address of the Appellants & Respondent :-
M/s Agrocel Industries Ltd., Village - Dhordo, Dist : Kutch.
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3 SR B WA Bl

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the followirig way.

(A) W Yo HT 3cUIE Yo Td YAl HPNT sararileter & gfd 3l AT U Aeh
FORTH 1944 7 aWr 358 F IaOd v g 30w, 1994 i uwr 86 & Iided
r=faf@a see & o g & I

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

() offEor Aeaid @ wElud @ AHS WA 4w, Fed Scues Yoo U daEd Il
FrafRETer § Ay Ws, av s@ld & 2, 3. F. 7, 735 oo, = H SE=n arfge v
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

(i) IFT N 1(a) F Faw 7w Ihat F wmEr 99w s AT Yok, HAY 3@ Yed U
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ITHCTIIG- 3¢o0tE &Y &y S aIfgT I/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal éCESTAT) at,

ond Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1(a) above
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In case of any loss of goods, where the loss occurs in transit from a factory to a warchouse or
to another factory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under such order is passed by the

gomllngigiloner (Appeals) on or after, the date appointed under Sec. 109 of the Finance {No.2)
ct, .

e JaeEa i & ufal Y9Y §Edr EA-8 H, St Y e 3cued ek (319) fAwaen,
2001, & % 9 & et Rfafise ¥, @ &y & WYYOr & 3 A & aeig & e ke |
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the QIO and Order-In-Appeal. It should also be accomgartued by a copy of TR-6 Challan

ec

evidencing payment of prescribed fee as prescribed under ion 35-EE of CEA, 1944, under
Major Head of Account.
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SIeT Horea WA U o 9 AT IAF FA @ A T 200/~ B S AT ST 3R ARy wowa
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The revision application shall be accompanied by a fee of Rs. 200/~ where the amount

involved in Rupees One Lac or less-and Rs. 1000/~ where the amount 'involved is more than
Rupees One Lac.

e 5H I FA 5 el IR F GAQY § Al TAF A WA F AT YeF F s, sudad
&0 A foar I anedl 36 d2T & g g0 o Y famn 9 w1 @ sue & fov guteafy sdide
AATAROT B e Il AT FET WER B UF A BRAT Sl § |/ In case, if the order
covers various numbers of order- in Original, fee for each Q.I.0O. should be paid in the

aforesaid manner, not w1thstandin§ the fact that the one appeal to the Appellant Tribunal or

the one application to the Central Govt. As the case may be, 1s filled to avoid scriptoria work if
excising lgsp 1 lakh fee of Rs. 100/- for each. Y P el

TN Farrery e RAgH, 1975, & ITHA-1 & IETHR F S UG T IS H
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One cqu of a%plication or O.1.O. aS the case may be, and the order of the adjudicatin

authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms o
the Court Fee Act,1975, as amended.

AT Yeeh, heald 309G o Ud ara Nl waranieor (@R i) fraemaeh, 1982 # afla
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Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982

Fed el offs &t 3rdieT e e & Hdfta e, faega iR adeas s & fav,
rdieedt fasmalir d9ase www.cbec.gov.in 1 W HHd & 1 /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise {Appeal) Rules, 2001 and shall be accom%ame
against one which at least should be acco_mtpamed by a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/- where amount of dutty demand/inferest/penalty/refund is upto 5 Lac., 5 Lac to
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of any
nominated public sector bank of the )glace where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
mammﬁamaxmﬂaﬁﬂ,ﬁmm, 1994 & a7 86(1) & 3 HaeT
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadrugh ate in Form S.T.5 as prescribed under Rule 9(1% of the

c
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against

(one of which shall be certified copy) and should be accom]:{anled. tgr a fees of Rs. 1000/-
where the amount of service tax & interest demanded & gena ty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed_bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Trlgunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.

faca afRATA, 1994 fr arr 86 & 3T-eamst (2) UT (2A) F Iddd gor Fr I IR, JaEI
fSaHarel, 1994, & s 9(2) vd 9(2A) F Tgd RuRa 99x S.T.-7 H i 31 wFN vd 30% ATy
I, FA 3T Yed AT IYFT (), FAAT 3cUle Yook GART GIRA Jeer Hogiaar
Herel dY (377 @ UH YT yAMOIT gl wiRe) 3 IgFT @y Wi HIged Hudr 39rged,
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be

filed in For ST.7 as prescribed under Rule 9é2) & 9{2A) of the Service Tax Rules, 1994 and

shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,

Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
entral Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalt%, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10

Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
ii1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the commencement of
the Finance (No.2) Act, 2014.




F. No. V2/04/EA2/GDM/2017

ORDER-IN-APPEAL

This order arises out of the appeal filed by the Deputy
Commissioner, Central Excise, Division-Bhuj, Gandhidham (Kutch) (hereinafter
referred to as ‘the appellant’) against the Order-in-Original No.
02/Dy.Commr./2017 dated 31.01.2017 (hereinafter referred to as ‘the
impugned order’) passed by th.e Deputy Commissioner, Central Excise, Division-
Bhuj, Gandhidham (Kutch) (‘hereinafter referred to as ‘the adjudicating
authority’) in respect of M/s. Agrocel Industries Limited, Village - Dhordo,
District-Kutch (hereinafter referred to as ‘the respondent’) in pursuance of
Review Order No. 02/2017-18 dated 03.05.2017 passed by the Commissioner of
Central Excise & Service Tax, Gandhidham (Kutch) (hereinafter referred to as

‘the reviewing authority’) under the sub-section (2) of section 35E of the Central
Excise Act, 1944.

2. Briefly, the facts are that a show cause notice dated 29.01.2016
was issued to the respondent alleging that they were engaged in exempted
service viz. trading activity in addition to manufacturing goods falling under
CETH 28 and 29 of the first schedule to the Central Excise Tariff Act, 1985 and
had availed CENVAT credit in respect of common input services but had failed to
maintain separate accounts as stipulated in Rule 6 of the CENVAT Credit Rules,
2004 (CCR). This notice was issued based on Revenue Para 1 of FAR No. D-
554/2012-13 dated 16.02.2013 and proposed for recovery of amount of Rs.
18,78,929/- in terms of Rule 6(3)(i) of CCR for non maintenance of separate
accounts for taxable and exempted goods / service for the period from April,
2011 to May, 2013 with interest and penalty. Vide the impugned OIO dated
31.01.2017; the adjudicating authority decided the aforementioned show cause

notice wherein he dropped the demand along with interest and penalty.

3. Being aggrieved, the appellant has filed this appeal on the following
grounds:

o That the adjudicating authority has overiooked the Explanation-I below
Rule 6(3) of the CCR, 2004 which stipulates that if the manufacturer of
goods or the provider of output service, avails any of the option under
this sub-rule, he shall exercise suth option for all exempted goods
manufactured by him or, as the case may be, all exempted services
provided by him, and such option shall not be withdrawn during the
remaining part of the financial year and in this case, it is not in dispute
that the option were given at the end of the year whereas the option were
required to exercise at the beginning of the year;

o That as per Rule 6(3A)(a) & (b) of the CCR, 2004, it is mandated that this
option has be exercised in writing and intimation has to be given to the
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jurisdictional Superintendent of Centrai Excise, with further stipulation
that the Cenvat credit attributable to the exempted services has to be
paid provisionally every month. Only thereafter the amount finally
determined has to be paid at the end of the financial year;

e That the conditions and the procedure to be followed under the Rule are
mandatory in nature and are required to be followed scrupulously. The
word ‘Shall’ in the aforesaid Rule 6(3) of the CCR, 2004, signifies the
mandatory nature of the stipulation, incorporated therein. In this regard,
the Hon'ble Bombay High Court, in the case of Malaysian Airlines Vs. UOI
~ 2010(262) ELT 191 (Bom.) has inter-alia, observed as: ‘Para 52. .....The
use of word "Shall” in the statute, ordinarily speaking, means the
statutory provision is mandatory. It is construed as such, unless there is
something in the context in which the word is used, which would justify
departure from that meaning....”

e That the non following of the mandatory conditions / procedures laid
down under Rule 6 of the CCR, 2004 should not be treated as a mere
procedural lapse. That not giving any option under Rule 6(3) of the CCR,
2004, the Department cannot be faulted for raising the demand in terms
of Rule 6(3)(i) of the CCR, 2004. That at no point of time the assessee
disclosed the material facts to the Department regarding non
maintenance of separate accounts and this facts came on record only
during audit.

« That the Hon’ble Supreme Court in the case of M/s. Mangalore Chemicals
and Fertilizers Ltd. Vs. Deputy Commissioner as reported in 1991 (55)
ELT 437 (SC) observed that- "Distinction is to be made between a
procedural condition of a technical nature and a substantive condition.
Non-observance of the former is condonable, while that of the later is not
condonable, as it is likely to facilitate commission of fraud and introduce
administrative inconveniences.”

e That the Tribunal’s observations that, "Rule 6 is not enacted to extract
illegal amount from the assessee” appears to be entirely improper and
unwarranted in the facts and circumstances of this case, in as much as in
the absence of any option under Rule 6(3) of the CCR, 2004 at the
beginning of the year, the Department has no option but to issue the
demand in terms of Rule 6(3)(i) of CCR, 2004. That the Hon’ble Bombay
High Court in the case of CCE, Thane-I Vs. M/s. Nicholas Piramal (I) Ltd.
as reported in 2009 (244) ELT 321 (Bom.) in para 21 of its judgment, has
observed that- 21. ....We may only mention that hardship cannot result in
giving a go-by to the language of the rule and making the rule
superfluous. In such a case it is for the assessee to represent to the rule
making authority pointing out the defects if any. Courts cannot in the

S

Page 2 of 8



o

o)

4.

F. No. V2/04/EA2/GDM/2017

guise of interpretation take upon themselves the task of taking over
legislative function of the rule making authorities. In our constitutional
scheme that is reserved to the legislature or the delegate. It is not open
to countenance such an argument as the Finance Minister while providing
for a presumptive tax under Rule 57CC had realized this difficulty. This
presumptive tax has been continued in Rule 6. Hardship or breaking down
of the rule even it is happens in some cases by itself does not make the
rule bad unless the rule itself cannot be made operative. At the highest it
would be a matter requiring reconsideration by the delegate. ........ On a
reading of Rule 6(1) and Rule 6(2) it is not possible to say that the
construction now given would result in manifestly unjust results or render
the rule absurd. It is never possible for the Legislature to conceive every
possible difficulty. As noted a provision or a rule can occasion hardship to
a few, that cannot result in the rule being considered as absurd or
manifestly unjust ............. !

That the OIO decided on the decision of Hon’ble CESTAT in case of M/s.
Mercedez Benz (I) Pvt. Ltd. Mumbai Vs. Commissioner of Central Excise,
Pune-II, has not been accepted by the department and an appeal has
been filed before the Hon'ble High Court of Mumbai vide Appeal No. CEXA
No. 162/2016.

The appellant has requested that the OIO is therefore not legal and

proper and unsustainable on law and requested to set aside the impugned

order.

The respondent filed reply / cross objection on 26.08.2017 as

under:

That while filing of appeal, Hon’ble Deputy Commissioner has completely
overlooked this important fact of the case that the company has already
filed intimation as per Rule 6(3A) with department for the period 2012-13
to 2014-15 and reversed Cenvat Credit of Rs. 10,274/-, hence the
demand on that ground needs to be set aside.

That they had already reverse Cenvat Credit of Rs. 39,336/~ as per Rule
6(3A) for the period April, 2011 to November, 2012 on 23.01.2013 (audit
period).

That the payment of 5% / 6% and payment of pro-rata service tax are
two different options and they having the option to go for the option
under Rule 6(3A) if separate accounts are not maintained. There is no bar
in the rules that option under Rule 6(3A) cannot be opted and when no
such option is opted, the assessee cannot be compelled to go for option
under Rule 6(3)(i). They are free to choose between two modes of

payment and department cannot mandate to follow a particular mode of

Swm
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payment favourable to the Department merely because they have not
followed the procedural requirement.

« That they are following the procedure laid down in the rules before opting
for proportionate reversal and there is no bar that such procedure cannot
be followed after the audit was conducted or show cause notice was
issued. Intimation and following the process laid down is merely a
procedure part as against the legal part of proportionate reversal of
Cenvat Credit.

e That CBEC Circuiar No. 868/6/2008-CX dated 09.05.2008 states that if an
assessee is not maintaining separate accounts for CENVAT credit for
dutiable and exempted outputs, there are two options available.

e That the Hon’ble Tribunal of Chennai in the case of Burn Standard Co.
Ltd. Vs. Commissioner of Central Excise reported in 2010 (262) ELT 786
(Tri-Chennai) has held that “Amendment for April, 2008 to Rule 6 of
Cenvat Credit Rules, 2004 by Finance Act, 2010 allowing option of
reversing of proportionate credit where separate accounts were not kept,
was procedural / retrospective in effect, and assessee was entitled to its
benefit.”. The said order has been affirmed by Madras High Court as
reported in 2013 (295) ELT 671 (Mad.).

e That the Hon’ble Bombay High Court in the case of Mercedes Benz India
(P) Ltd. Vs. Commissioner of Central Excise, Pune-I ruled out the
judgment passed by Tribunal and remanded back the case to Tribunal
with clear instructions to decide on the issues of calculation and formula
to be accepted in case of Rule 6(3) of Cenvat Credit Rules, 2004.

s« That there is no specific time frame specified in the rule for giving an
intimation and time frame for submission of intimation is the date of
exercising the option for a financial year.

e That the department’s allegation that the credit was not reversed at
relevant time is completely baseless since there is no time limit
prescribed by law for reversal of the credit.

e That they have identified the common input credits and have reversed
such Cenvat credit amounting to Rs. 49,610/~ as per formula mentioned
in Rule 6(3A) of Cenvat Credit Rules, 2004. Although there is a
requirement to intimate the concerned officer for such proportionate
reversal, however, considering these lapse as a procedural lapse,
requested to set aside the demand as raised in the SCN for the F. Y.
2011-12 being a procedural lapse.

» That no interest is recoverable.

» That no penalty is imposable.

QMM/
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5. Personal hearing in the matter was held on 22.03.2018. Shri
Rashmin Vaja, Chartered Accountant, appeared on behalf of the respondent and
pleaded that the ground of appeal is itself not proper as there are many
decisions which support the course of action followed by the responded and
order-in-original issued by AC. He reiterated the points and citations taken in

his cross examination and requested to uphold the impugned order-in-original.

6. I have gone through the facts of the case, the appellant’s ground of
appeal, respondents cross objection dated 26.08.2017 and submissions made
by the respondents during the course of personai hearing. The issue to be
decided is whether the demand of Rs. 18,78,929/- under Rule 6(3)(i) of
CENVAT Credit Rules, 2004 for the period from 01.04.2011 to 31.12.2015

dropped along with interest and penalty is correct or otherwise.

7. The dispute as is evident revolves around Rule 6 of the CCR, 04,
which is extensively quoted and discussed in the impugned order dated
31.01.2017. The text of the rule is therefore, not re-produced. The adjudicating
authority while dropping the proceedings has viewed that the respondent has
failed to file the option for the year 2011-12 which being a procedural lapse but
has paid the proportionate amount as determined under Rule 6(3A) along with
interest and intimated the same to the jurisdictional range superintendent on
24.01.2013 and for the remaining period the intimation have been filed well
within the concerned financial year and payment of proportionate amount has

already been made hence question of payment under Rule 6(3)(i) would not

arise.

8. Rule 6(1) of CCR, 2004, clearly states that CENVAT credit shall not

be allowed on input service used in manufacture of exempted goods or

provision of exempted services except in the circumstances mentioned in sub-
rule(2). Rule 6(2), ibid, puts an obligation on a manufacturer who avails
CENVAT credit in respect of inputs and input services, used in both dutiable and

exempted final products, to maintain_separate records. Rule 6(3), ibid, a non-

obstante clause, gives a facility to a manufacturer, opting not to maintain

separate accounts to either

[a] pay an amount of 6% of the value of exempted goods; or

[b] pay an amount as determined under rule 3A; or

[c] maintain separate accounts and take CENVAT credit as per conditions
therein and thereafter, pay an amount as per sub rule 3A of CCR '04.

9. The undisputed fact is that the respondent was engaged in trading
activity also. There is also no dispute as far as the allegation of non
maintenance of separate accounts, is concerned. It was imperative on the:

respondent, to either, not take CENVAT credit in respect of input service used in

S
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trading activity or maintain separate accounts as per Rule 6(2), ibid. However,
as is already mentioned, the respondent took CENVAT credit in respect of input
service used in trading activity and also failed to maintain separate accounts. It
is also not in dispute that the respondent has not filed the option to pay an
amount as per Rule 6(3)(ii) of CCR, 2004 from 01.04.2011 for the year 2011-12
but vide letter dated 24.01.2013 the respondent has intimated the payment of
proportionate amount as per Rule 6(3)(ii) of CCR, 2004 along with interest. The
contention of the appellant that the adjudicating authority has overlooked the
Explanation-I below Rule 6(3) of CCR, 2004 is baseless because it is observed
that the respondent has filed the option to pay amount as per Rule 6(3)(ii) of
CCR, 2004 for the year 2012-13 on 07.02.2013, for the year 2013-14 on
06.04.2013 and for the year 2014-15 on 29.04.2014 before the Superintendent

of Central Excise, Range-I, Bhuj Division.

10. It is further observed that the respondent contended that they have
identified the common input service credits and have reversed such Cenvat
credit amounting to Rs. 49,610/- as per formula mentioned in Rule 6(3A) of
CCR, 2004 and the lapse of intimation may be considered as procedural lapse
for the F. Y. 2011-12. It is observed that the adjudicating authority has clearly
held that the respondent has aiready paid the amount as per Rule 6(3A) along
with applicable interest for the period 2011-12 to 2014-15 and the delay in
filing of intimation under Rule 6(3A) for the year 2012-13 and not filing of
intimation for the year 2011-12 are procedural lapses which are condonable on
the ground that substantial benefit cannot be denied for procedural lapses as
held by various judicial authorities. It is further observed that the Hon’ble
Tribunal, Mumbai in the case of M/s. Hindustan Antibiotics Ltd. [2016 (42) STR
387 (Tri.-Mumbai)] and the Hon’ble Tribunal Hyderabad in the case of M/s.
Aster Pvt. Ltd. [2016 (43) STR 411 (Tri.-Hyd.)] has allowed proportionate
reversal of credit and held that the failure if any is only procedural lapse of not

filing declaration of availing option.

11. It is further observed that in view of amended provisions of Rule
6(3) of CCR, 2004, the Joint Secretary (TRU) has issued a letter No.
334/8/2016-TRU dated 29.02.2016 which states that:

“(h} Rule 6 of Cenvat Credit Rules, which provides for reversal of credit in respect of inputs
and input services used in manufacture of exempted goods or for provision of exemnpted
services, is being redrafted with the objective of simplifying and rationalizing the same
without altering the established principles of reversal of such credit.

(i) sub rule (1) of rule 6 is being amended to first state the existing principle that CENVAT
credit shall not be allowed on such gquantity of input and input services as is used in or in
relation to manufacture of exempted goods and exempted service. The rule then directs that
the procedure for calculation of credit not allowed is provided in sub-rules (2) and (3), for
two different situations.

G —
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(ii) sub-rule (2} of rule 6 is being amended to provide that a manufacturer who exclusively
manufactures exempted goods for their clearance up to the place of removal or a service
provider who exclusively provides exempted services shall pay (i.e. reverse) the entire credit
and effectively not be eligible for credit of any inputs and input services used.

(iii) sub-rule (3) of rule 6 is being amended to provide that when a manufacturer
manufactures two classes of goods for clearance upto the place of removal, namely,
exempted goods and final products excluding exempted goods or when a provider of output
services provides two classes of services, namely exempted services and output services
excluding exempted services, Page 33 of 38 then the manufacturer or the provider of the
output service shall exercise one of the two options, namely, (a) pay an amount equal to six
per cent of value of the exempted goods and seven per cent of value of the exempted
services, subject to a maximum of the total ¢redit taken or (b) pay an amount as determined
under sub-rule (3A).

(iv) The maximum limit prescribed in the first option would ensure that the amount to be
paid does not exceed the total credit taken. The purpose of the rule is to deny credit of such
part of the total credit taken, as is attributable to the exempted goods or exempted services
and under no circumstances this part can be greater than the whole credit.”

The amendment to CENVAT Credit Rules, 2004 reflects the interpretation _and

intent of the Government. In-fact Joint Secretary himself states that the rules

are being redrafted with the objective of simplifying and rationalizing the same
without altering the established principles of reversal of such credit. Even
otherwise to demand an amount under Rule 6 which is more than the CENVAT

credit availed would clearly be against the spirit of reversal.

12. In view of above discussion, I hold that there is no dispute
regarding the trading activity carried out by the respondent is falling within the
meaning of ‘exempted service’ as defined under Rule 2(e) of CCR, 2004.
Further, it is also undisputed fact that the respondent had availed Cenvat credit
on input services which were used in relation to both dutiable and exempted
activity (trading). Therefore, it was imperative on the respondent, to either, not
to take CENVAT credit in respect of input service used in trading activity or
maintain separate accounts as per Rule 6(2) of CCR, 2004 for the input services
used for trading activity as well as for manufacturing of dutiable goods.
However, as is already mentioned, the respondent took Cenvat credit in respect
of input services used in trading activity and also failed to maintain separate
accounts for the same. Therefore, the provisions of Rule 6(3) of CCR, 2004
clearly attracts in respondent’s case. Nowhere the quantum of Cenvat credit
taken on input services used for trading activity has been disputed by the
department. Rule 6(3) provides options either (i) to pay an amount @ 6% of
the value of exempted goods or, (ii) to pay an amount as determined under
Rule 6(3A) or, (iii) to maintain separate accounts and take CENVAT credit as per
conditions therein and thereafter pay an amount as per Rule 6(3A). In the
present case, I find that the respondent have availed the provisions of Rule
6(3)(ii) and have followed the procedure as laid down under Rule 6(3A) of CCR,
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2004 by filing declarations, as required under Explanation to Rule 6(3) of CCR,
2004 belatedly or within time limit for the financial year 2012-13, 2013-14 &
2014-15 except for the financial year 2011-12 and also paid an amount of Rs.
49,610/- with interest in compliance of Rule 6(3A) ibid. Further, belatedly filing
or non-filing of such declarations is merely a procedural lapse as held by various
judicial authorities, hence I condone the same, in absence of any substantial

discrepancies noticed in respondent’s case.

13. Therefore, I hold that the adjudicating authority has correctly held

that the question of payment under Rule 6(3)(i) of CCR-04 would not arise in as
much as the intimations have been filed in the relevant financial year and
payment of proportionate credit had already been made under Rule 6(3)(ii), =
ibid, and accordingly, I uphold the impugned order and dismiss the appeal filed
by the Department.

14. The appeal is accordingly disposed off in above terms.

g’w‘" M?,ah.\‘/

(Sunil Kumar Singh)
Commissioner (Appeals)/
Commissioner,

CGST & Central Excise,
Gandhinagar

By Reqd. Post AD
F. No. V2/04/EA2/GDM/2017 Date: 17.04.2018

To, @

The Commissioner,

Customs and Central Excise,

“Central Excise Bhavan”

Plot No. 82, Sector-8, Opposite Ramlila Maidan,
Gandhidham-370201.

Copy to:
(1) The Chief Commissioner, CGST & Central Excise, Ahmedabad.
(2) The Commissioner (Appeais), CGST & Central Excise, Rajkot.
(3) M/s. Agrocel Industries Limited, Village - Dhordo, District-Kutch.
(4) The Deputy Commissioner, CGST & Central Excise, Division: Bhuj.
(5) The Assistant Commissioner (Systems), CGST & Central Excise, Rajkot
(6) The Superintendent, CGST & Central Excise, Range-III, Division: Bhuj.
(7 PA to Commissioner of CGST & Central Excise, Gandhinagar.
&’)')/ Guard file.
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