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3Tl [ WIger TET ) ' A IR F/ fetien /
Appeal / File No. 0.1.0. No. Date
V2/11/EA2/GDM/2017 01/2017 - 02.03.2017

HNS INEY WEAT (Order-In-Appeal No.):

KCH-EXCUS-000-APP-009-2018-19

IO RAF /g 042018 S F A A 20.04.2018
Date of Order: Date of issue:

Passed by Shri Sunil Kumar Singh, Commissibner, CGST & Central Excise,
Gandhinagar.

AU WA €/R080-%.3:9]. (GTAY) RAiF tu.t0.0%0 F TIY U A1 3iifew Iy T
08/ 16-TH.EY. Rfich 1612080 F IeTaRor A, A Fhw FAR M Inywa, QT awg vd qar
R Ud FAT IEUE e, MURER, @ A Red wRFTE ooy & gy, FA O3 Yo

HRFas copy & T 39 F AT cor v RSl & Teed F Iy aRd FE F RT F
Il o & w9 A Wy R o g

In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Sunil Kumar Singh,
Commissioner, CGST & Central Excise, Gandhinagar, has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.

3 INTF FAF YA YT TEIIF HFA, Fill IeUTg Yoehl FaATH, TSAPIT | AN
| TN/ AR Ea ST S e 3w ¥ giae: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham/ Bhavnagar :

IrdTereRal & AQEY &1 ATH U9 Har /Name & Address of the Appellants & Respondent :-
M/s Indian Oil Corporation Ltd.(FST), Kandla, Kutch.

3 ImeuEnde) @ waRd w5 aafda Mefaf@a ale & sugea wREdr /[ witeRer & awer
A ST H TR Bl

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.

WA Aesh [ Fead 3c0e Yoo T Jarepd el wargiitiaor & gfd 3dier, $ 3caie eh
HRAPGH 1944 & 4 35B F Ia9d U fed HOFEH, 1994 & T 86 & INded
e e dr s v 1

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

T FHohichl & wraford @l wd War o, Feeld 3euiee e Ud fae Hdey
ST OT T R A, a¥ solid = 2, ’R. F. [WA, a5 e, 7 H oe=n aike ¢

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

3T B 1(a) F Faw AT NS F 3remar A9 w0 NG WA Yo, FEAA 3cUE Yok UF

YAy FRNT FarftEer (RRe) B oRuw o O, | Rdd ad, sgaer #ad e
3EHAGIAIG- 3¢oots &Y &y Sl wfgw 1/ -

’ggdt}}%le West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

loor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1(a) above
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Il FArfOET & aHer IS U T & AU S 3eure Aed (1) B, 2001,
& 1 6 & 3iddd Feia fu o Y97 EA-3 @ 9R ufddl ¥ aor RRAT ST WIRT | sed @
F A FH U U F WA, STl IENG Yo A AT ST A T IR R IAT S, 9T 5
TG AT IHY FHA, 5 W FIC A 50 G TIC OF YA 50 o U ¥ HSF § ar weer
1,000/~ ¥4&, 5,000/- FTA 3RFAT 10,000/~ ¥4 o1 foreilied S e 1 9fy dorwar a1 il
Yo A, HAUT el FArMYERT T Al F WEHe USRER & oaH @ fRe o
ST 8 & &% carr oIl Y@ifthd 3% 3¢ SaRT BRI ST TR | W6 S T ST,
da AT 3 A H g WRT gl HAOT WV Aoy FoarEr A & | e e
(V¢ 3S0) & AT HAEA-TF & WY 500/ T9C F7 AIRA [oeh ST lalT grarr 1/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rulep6 of Central Excise {Appeal) Rulesc,l 2001pand shall be accom a/nied
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/- where amount of duty demand/inferest/penalty/refund is-upto 5'Lac., 5 Lac td
90 Lac and above 50 Lac respectively in the form of crossed banl draft in favour of Asst,
Registrar of branch of any nominated public sector bank of the place where the bench of an
nominated public sector bank of the Elace where the bench of the Tribunal is situated.
g\igphcatlon made for grant of stay shall be accompanied by a fee of Rs. 500/ -.

FAAMOHROT & HHET , Tdea e, 1994 1 ORT 86(1) & Hadd [dT
fawarell, 1994, & I 9(1) & agd RENA Yo7 S.T.-5 & TR 9fdar & &7 o1 T vd 3G%
mmmﬁré:ﬁmmdﬁmﬁa,mﬁqﬁmﬁmﬁ(m#wmmﬁa
B Ifge) AN S @ FH A I OF Uld F A, @ QA o AT sqrer 7 Fr 3R 9
AT SAE, FAU 5 oW AT 30 &H, 5 @ TIC a7 50 of@ $IC g& 3Gl 50 of@ I90
HEE§ A FIARL 1,000/~ T, 5,000/ T HHEr 10,000/~ T F ARG AT qew o9y
Horre Al AR Aew T spra, WO IdelT FarnftEReT fr A & e WORer &
AW A fR o WSt &1 & do qant S YW@ifh 3% S AT fRAr Sier IRy | e
SIFC & NI, S H 30 @ F g e St Geitd sl samfieRr 6y arar fRud §
Pm?faﬁw(ﬁwér)%ﬁvaﬁm—w*msomww%ﬁﬁagwmmﬂ|/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A pellate
Tribuna}l Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accom}l)amed, l:éy a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demarided & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed_bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is sitnated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.

faca w@fAae, 1994 fr arr 86 & IT-awBiy (2) vd (24) & A <5t Hr A s, VA
forazarel, 1994, & fAur 9(2) U9 9(2A) & dgd FAUIRA gux S.T.-7 # &1 o wHM vd 3EF WY
IMGFA, Fegd Icdle Yo IUAl HIFA (3e), Fodl 3cdrg Yoo Earm aie e $r wfaar
W%ﬁ(mﬁwﬁmmm)mmmm-wawm,
FET U [ AAET, I FAART B e Sl FOT F ORI ST are 3
e i Fi Act 1994, shall b
}ngd eilgpggll‘ ggfi;zra:upt;"ei%itig)gzl (121)11323 R(%lfg (())fé})le&sg%%no%iht: %e;xllliggc’le‘}ax CRules, ’19392 ang

shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals) {one of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Comrmissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

T ek, Feald 309G Yok Ud dare el srftisheer (AFeT) & 9fd el & e A7 A
mawaﬁrﬁmm%ﬁm%m%ﬁﬁa,sﬁ@rﬁmm, 1994 fr aRT 83 &
siea YA @Y o e 4 O ¥, 39 Ry & Ui wdehw wftiewer & e 0 BT 3T
QAT T AT & 10 AR (10%), 5T Hir va e faaried &, ar S, St dae Sy
ﬁa'rié‘cr%,ﬂwmm,a%ﬁﬁ?svw-mmm%aﬁmmﬂﬁammw
g FIC § HF 7 81
FET TG e U FAE F T Ao Thw ¢ e 7 foet anfver &

(i) arT 11 & & 3T & :

(i) YoTde AT I ol 918 I RY . o

i)  Qelde ST A & U 6 ‘mai‘i?r @A o

fmﬁag%swama%maﬁ?m(&z)qum*mﬁqﬁmm

q@mﬁ%mﬁﬂmtﬂﬂwasﬁuﬁmaﬁmﬂﬁmyh contral Beise Act
For an ap eal to be filed before the CESTA’I‘,TunderdSecélor;. 351; 30 fttﬁe }figalrr?ce :cc;,sel 3 941
211r9x4gp\g2;(fﬁalsa§llz(t) {[11112113 eo?(}i:):rh(;a}\lbalﬁ E(i)esgg‘fggz tg}é 1’i‘l;”’tib?.lrnafl:(:olrcl)npayrrc:ent of 10% of the duty

in di Ity alone is in
duty or duty and penalty are in dispute, or penalty, where penal
gfsrgirtlg egr‘gviglé% thg amoutgt of pIr)e—deposn payable would be subject to a ceiling of Rs. 10

Crores, Under Central Excise and Service Tax, “Duty Demanded” shall include :

i i tion 11 D;

i) amount determined under Section N

i1 unt of erroneous Cenvat Credit taken; .

111)1 anrllgunt payable under Rule 6 of the Cenvat Credit Rules

- rov)ided further that the provisions of ‘this Section shall not apply to the stay

i : i ior to the commencement of
application and a?gi?lSQ iﬁdmg before any appellate authonty prior

the Finance (No.2
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R TIHN HT TANRTOT HTdea :

Revision z_:ﬁplication to Government of India:

U Y & YeIeToT WhAHr AeAtat@a mwen #, FEF 3curg gew wRfEH, 1994 & awr
35EE & WUH WdH & Had 3 WRT, HRT TIER, TNET0T Hidast Shs, Fieq Farem, Tored
faermer, e AfSa, Sliasr §o o=, Tag AT, 75 feadl-110001, &t fRar swer aigu) /

A revision aBpl_icatiqn. lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Degartment of Revenue, 4th Floor, Jeevan Dee

Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 ig
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

e Al & Rl JoharT & HAS H, SieT AhEE R A F R FREm § 63N 9% F e

& N ar el e e ar R R UE SR IE A @Y SR I R & e, A1 e

?%#mwﬁmaswwa;m,%ﬁmﬁm%ﬁm?ﬁ#méﬁw
ATHA HI/

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or

to another factory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse

AT & aed R uog a1 &7 # fdd s @ A F R # wyed sed e woel o
HeEIT 371G Yok F P (RAT) & AT #, I 9 & a1 fhely s 1 &7 6t i & = g
/

In case of rebate of duty of excise on goods exported to any country or territory outside India

of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

Ife 3cUTE A HT I HU AT HRG & 916, AT AT I B A i By aww ¥

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

@%m%mam%w%fﬁvm@ﬁmwmw%é?%@m
TauEl & dEd A o § M T Iy o e () & eart Red R (@ 2),
1998 &7 &T 109 & ARy faa & I8 arlg 31erar FAiafer o a1 &g #F gfig e are g

Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under such order is passed by the

[(\Iogliréiasgloner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .

Wﬁaﬂﬁammmm@ﬁ,sﬁﬁmmaﬁ(m)m,
2001, & oI @® 9 & 3iadd RffEse ¢, 3@ ey & wvor & 3 @ & IJada & o aRT |
I e W HA NS T 3N g H ar 9fAdr Gerwer H SN Wikl @ & e
379G Yo BT, 1944 61 aRT 35-EE & dgd Rua oo #1 greh & @ew & ah w
TR-6 &7 Uiy Herdat &7 el @ifRw /

The above %f)pl.ication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9

of Central Excise (A%peals) Rules, 2001 within 3 months from the date on which the order

sought to be appealed against is communicated and shall be accompanied by two copies each

of the OIO and Order-In-Appeal. It should also be accompanied by a co;lgy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

GA{ETOT 3dea & " i@ e g 6 e & swh @i
STgl GO (A U TG T AT SEF F §F A F9Y 200/ F SFTART AT S R AR Heroet
A U i@ 94 & ST g1 af 93 1000 -/ &1 S91di fohar v |

The revision application shall be accompanied *by a fee of Rs. 200/- where the amount

involved 1n Rupees One Lac or less and Rs. 1000/~ where the amount involved is more than
Rupees One Lac.

aﬁsﬂsﬂa‘ﬁrﬁaréﬂymaﬁwwmr%mmagmr%m%ﬁww,3@1&?
&I ¥ fEar S aiiRA| 38 aTT & g gU o & for 9d i O et & v aoiiefy srde
AAMEFOT &l Ueh HIST A7 FET TIHR BT Ueh 3&eeT [T SIIar & | / In case, if the order

covers various numbers of order- in Original, fee for each Q.1.0. should be paid in the
aforesaid manner, not w1thstand1n(§ the fact that the one appeal to the Appellant Tribunal or
the one aﬁ)phcatlon to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lakh fee of Rs. 100/~ for each.

TG FIae T o HAfeiasd, 1975, & Hqgai-1 & 3ETEN I el Ud FEme e &
ufer @ feifa 6.50 T @1 wARTeRT ek ReRbe e g IfRw /

One CQ{)y of application or O.I1.O. a§ the case may be, and the order of the adjudicatin
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms o
the Court Fee Act, 1975, as amended.

AT Yooh, F=ald 3cUTE Yok Ud WarE Aoy =arnfaeor (@R faft) Sesmadh, 1982 & aftfa
U9 3ed GEld AT @ APATIT S arer et 7 3T st et aretNa fRar ST B

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982

3o Fdely IRElT 1 3de af@e e ¥ Gdfta same, fAega AR adaas gaws & fav,
et el d9agT www.cbec.gov.in Y 2@ Tha & |/

For the elaborate, detailed and latest }tgrovisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.chec.gov.in
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F. No.: V2/11/EA2/GDM/2017

ORDER IN APPEAL

The subject appeal no. 11/EA2/GDM/2017 is filed by Assistant
Commissioner, Central Excise Division, Bhachau (hereinafter referred to as ‘the
appellant’ or ‘the department’ ) against Order in Original No. 01/2017 dated
02.03.2017 (hereinafter referred to as ‘the impugned order’) passed by the
Assistant Commissioner, Central Excise Division, Bhachau (hereinafter referred
to as ‘adjudicating authority”) in the case of M/s Indian Oil Corporation Ltd.,
(FST), Kandla, Dist-Kutch (hereinafter referred to as ‘the respondent’).

2. The facts of the case in brief are that the respondent is registered under
Rule 20 of Central Excise Rules, 2002 (hereinafter CER-02) for receipt and
storage of petroleum products viz. Motor Sprit (MS), High Speed Diesel (HSD)
and Superior Kerosene Oil (SKO) and subsequent clearance to other Oil
Marketing Companies (OMCs) and other customers. The respondent has its
own dealers through which they sell their products to end consumers. Apart
from this, the respondent is selling the petroleum products to other OMCs
namely BPCL and HPCL. The respondent was adopting two different values for

the purpose of paying central excise duty i.e. (i) for sale to their dealers and (ii)
for sale to other OMCs.

3. The concept of Administered Pricing Mechanism (APM) was dismantied
from 1.4.2002 and the OMCs were free to fix the selling price of products.
Accordingly, OMCs entered into an agreement dated 31.03.2002 by which a
company producing oil would supply the same to another company having the
nearest marketing facility. It was observed that the price at which the product
was sold to OMCs was based on Import Parity Price (IPP) and thus the
assessable value at which duty was being discharged in case of OMCs was
lesser than the assessable value for sale to dealers and other customers. It was
further observed that the price agreed upon in terms of the above agreement
was not at an arm’s length and didn't confirm to the transaction value as

defined under Section 4(1)(a) of Central Excise Act, 1944 (hereinafter CEA,
1944).

4. During scrutiny of ER-1 filed by respondent under Rule 12 of CER-02, it
was observed that they had wrongly assessed the value and determined the
central excise duty by under valuing the goods cleared to an OMC, at a lower
rate than the sale to their won dealers and thereby they had not paid central
excise duty amounting to Rs.20,80,912/- on the differential value.
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5. Accordingly, show cause notices was issued to the respondent proposing
recovery of differential central excise duty of Rs.20,80,912/- under Section 11A
of the CEA, 1944, on clearance of Motor Sprit during the period from Sept-02 to
November-2002. The SCN also proposed recovery of Interest under Section
11AB and penalty under Section 11AC of the CEA, 1944. The said show cause
notice was adjudicated by the adjudicating authority vide impugned order
wherein he dropped the demand by relying upon the decision of CESTAT in the
case of HPCL vs CCE Visakhapatnam-I-2005 (187) EST 479 and Board's
Instruction No. 06/21/2003-C.Ex.I (part I) dated 14.02.2007.

6. Aggrieved with the impugned order, the department filed appeal on the
following grounds:

(i) The adjudicating authority decided the matter relying upon the judgement
of Hon'ble Tribunal in the case of HPCL vs CCE, Visakhapatnam-I-2005
(187) ELT 479 and in view of Board’s instruction vide F. No. 06/21/2003-
C.Ex.I dated 14.02.2007. However, the said circular has been withdrawn
by the Board on the basis of decision in the case of M/s BPCL vs CCE,
Nasik-2009 (242) ELT 358 T vide Board’s Circular No. 913/03/2010-CX
dated 3.2.2010.

(i) In another case on the same subject in the case of M/s BPCL vs CCE,
Nasik-2009 (242) ELT 358 T, the Hon’ble CESTAT has decided the case in
favour of department and M/s BPCL has filed the appeal in Hon'ble
Supreme Court which is still pending. Accordingly, the field formation
were directed to consign all the pending show cause notice on the issue to
the call book pending a final verdict from the Supreme Court. Therefore,
the order passed by adjudicating authority does not appears to be legal
and proper and required to be set aside.

7. The respondent filed cross-objections dated 9.10.2017 against the
department appeal; wherein they have contended that:

(i) The price charged was the sole consideration for the sale and the sale was

on principal to principal basis to OMCs. Therefore, the transaction value
under Section 4 (1)(a) is applicable.

(i) For the purpose of Valuation Rules, a person would be treated as ‘related’
if he is covered by any of the exigencies referred under Section 4

(3)(b)(i) to (iii). In the case of sale to inter-connected undertaking, if the

—
~
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(iii)

(iv)
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relationship as described in the clause (ii) (iii) or (iv) of Section 4 (3) (b)
does not exist and the buyers is also not a holding company or as
subsidiary company, then for assessment purpose, they will not be
considered related. ‘Transaction Value’ could then form the basis of
valuation provided as the two conditions i.e. price is for delivery at the

time and place of removal and the price is the sole consideration of the
sale.

Therefore it is cleared that although OMCs are inter-connected
undertakings, they are not related person as there is no mutuality of
interest in the business of each other.

In terms of the MOU entered between the OMCs which was basically an
arrangement of exchange of petroleum products so as to make available
to an OMC, i.e. the contract of sale, the price [Import Parity Price]
actually paid or payable, for the sales covered by section 4 (1) (a) of the
Central Excise Act, 1944 constitutes the real “transaction value” based on
which the excise duty was paid in accordance with law by the

Respondents on its sales to a receiving Oil Company.

(v) Therefore, just because there are two different assessable value- one for

(vi)

the dealers and other for OMCs, it cannot be said that the higher price
should be adopted for payment of duty. The respondent had correctly
adopted the IPP for payment of duty and, hence, there is no short
payment of duty and demand is not sustainable.

They placed reliance upon (i) IOCL vs CCE, Allahabad-2014(300) ELT-539
(Tri.-Delhi), (ii) CCE, Mumbai IV vs IOCL-2014(308) ELT-502 (Tri-
Mumbai), (iii) HPCL vs CCE, Vishakhapatnam-I-2005(187) ELT-479 (Tri-
Bangalore) and (iv) HPCL vs CCE, Vishakhapatnam-2004(178) ELT-704
(Tri-Bangalore). They also rely on the judgment in the case of
Commissioner vs Kochi Refinery Ltd.-2015 (320) ELT A 33 (S.C.), wherein
the Hon'ble Supreme Court bench dismissed the Civil Appeal No. 10585-
10591 of 2010 filed by CCE, Cochin. Accordingly, they have requested to
dismiss the department appeal on the facts and merits involved in the

case as well as settled judgments on the issue.

Personal hearing in the matter was fixed on 23.03.2018 which was

attended by Shri V G Gawade, Dy. General Manager (Finance) and Shri

Dhirendra Singh Chief Manager (Finance). Shri Gawade appeared and reiterated

the cross objection filed by them against department appeal. Further, he put

Page 3 of 8

S~ -




F. No.: V2/11/EA2/GDM/2017

forth a written submission and impressed that Rule 4(A) is covering their case
into as such was made as per Circular No. 354/81/2000-TRU dated 30.06.2000.
Grounds of appeal are not genuine and legal. They relied on the citations
quoted by them in their cross objection. In their written submission submitted
during PH on 23.03.2018, the respondent assessee reiterated the submission
made by them on 09.10.2017.

9. I have carefully gone through the impugned order passed by adjudicating
authority, the submission made by the appellant in the appeal memorandum,
the cross-objection filed by the respondent against the department’s appeal as
well as by the representative of respondent at the time of personal hearing. I
find that the limited issue to be decided is -

“"Whether the respondent assessee had undervalued the goods cleared to
other Oil Marketing Companies, at a lower rate than the sale to their own
dealers, and thereby evaded central excise duty amounting to
Rs.20,80,912/-, on the differential value on clearances of Motor Sprit,

during the period from September 2002 to November, 2002.”

10. It is observed that the show cause notice alleged that the price at which
the product was sold to OMCs was based on Import Parity Price (IPP) and thus
the assessable value at which duty was being discharged in case of OMCs was
lesser than the assessable value for sale to dealers and other customers. The
price agreed upon in terms of the above agreement was not at an arm’s length
and didn’t confirm to the transaction value as defined under Section 4(1)(a) of
CEA, 1944.

10.1 It is observed that Import Parity Price (IPP) represents the price
that importers would pay in case of actual import of product at the respective
Indian ports and includes the elements of Free on Board (FOB) price + Ocean
Freight + Insurance + Custom Duties + Port Dues, etc. In other word, the IPP is
landed cost of product for the product worked out from the daily FOB price
guotes of the respective product in the international market. Hence, the
adjudicating authority has correctly held that the prices in the international
market are by no means controlled by the respondent and other OMCs and the

same can be considered as an arm length transaction.

10.2 Further, it is observed that Section 4(1)(a) of CEA, 1944 for

valuation of excisable goods for purpose of charging of duty of excise states
that:

g/\/\/“‘l/
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"Section 4: (1) Where under this Act, the duty of excise is chargeable on any excisable

goods with reference to their value, then, on each removal of the goods, such value
shall -

(a) in a case where the goods are sold by the assessee, for delivery at the time and
place of the removal, the assessee and the buyer of the goods are not related and

the price is the sole consideration for the sale, be the transaction value”.

10.2.1 From the definition of Transaction Value given under Section

4 above, it is clear that for any sale it must have following important
characteristics:

(i) The assessee and buyer must not be related to each other
(i) The sale price must be the sole consideration for the sale.
10.2.2 It is further observed that a person would be treated as

‘related’ if he is covered by any of the requirements referred under Section 4
(3)(b)(i) to (iii) of CEA, 1944. The said sub-section is reproduced below:

“Section 4 (3)(b): persons shall be deemed to be "related" if -

0] they are infer-connected undertakings;
(i) they are relatives;

iii) amongst them the buyer is a relative and a distributor of the assessee, or
a sub-distributor of such distributor; or

(iv)  they are so associated that they have interest, directly or indirectly, in
the business of each other."

In the case of inter-connected undertaking, if the relationship as defined
in the clause (ii), (iii) or (iv) of sub-section (3) of Section 4 of CEA, 1944 does
not exist and the buyer is also not a holding company or a subsidiary company;
then the assessment purpose they will not be considered related. In such
situation, ‘Transaction Value’ will form the basis of valuation subject to
satisfaction of conditions i.e. price is for delivery at the time and place of
removal and the price is the sold consideration for the sale.

10.3 In the instant case, it is observed that although OMCs are inter-
connected undertakings, they are not related persons as there is no mutuality of
interest in the business of each other as mentioned under Section 4(3)(b) of
CEA, 1944. As submitted by the respondent, it is clear that the MOU entered

between the OMCs was basically an arrangement of exchange of petroleum
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products so as to make available to an OMC, i.e. the contract of sale, the Import
Parity Price (IPP) actually paid or payable, for the sales covered by Section
4(1)(a) of the CEA, 1944, constitutes the real ‘transaction value’ for charging
central excise duty on sales to receiving OMCs. Therefore, it is illogically
correct to say that just because there were two different assessable values
adopted by respondent i.e. one for their own dealers and another for OMCs, the
higher price should be adopted for payment of central excise duty. Further,
there is forced in the findings of the adjudicating authority that the agreement
between OMCs was the result of the directive from the Government of India
which results in optimum utilization of the marketing facilities of various OMCs

and reduction in the cost of transportation.

10.4 It is further observed that the issue is no more res-integra in view
of the judgement of Hon’ble Supreme Court in the case of Commissioner vs
Kochi Refineries Ltd, as reported at 2015 (320) ELT A 33 (SC), wherein Hon'ble
Supreme Court has dismissed the Civil Appeal No. 10585-10591 of 2010 filed by
Commissioner of Central Excise, Cochin against CESTAT's Final Order No. 906-
912/2010. The CESTAT, South Zonal Bench, Bangalore in its order by following
its earlier decision in case of HPCL vs CCE as reported at 2005 (187) ELT 479
(Tri-Bang.) held that clearances to OMCs based on Import Parity Price to be
regarded as assessable value. The CESTAT, Bangalore while passing the order
in favour of respondent assessee disagreed the Hon’ble CESTAT Mumbai
decision passed in the case of BPCL vs CCCE, Nasik as reported at 2009 (242)
ELT 358 (Tri-Mumbai). While disagreeing the said decision, the CESTAT, at para
14 of the decision, has held that:

"14. We would also like to put on record that when the matter of BPCL was argued
before the coordinate Bench in Mumbai it seems that the decision of dismissal of
civil appeals by the Apex Court was not brought to the notice of the Bench. Be that
as it may, it is a settled law that once a particular view which has been taken by the
Bench and has been affirmed by the Hon'ble Supreme Court, nothing survives inthe
case for the revenue to arque unless there are different set of facts. The facts in
the case before usand in the case of HPCL are identical, and in view of this we hold
that reliance placed by the revenue inthe decision of the BPCL (supra) will not carry
their case any further.”

“Emphasis Supplied”

11. It is further observed that Hon’ble Tribunal, WZB, Mumbai in the
case of CCE Mumbai vs Indian Oil Corporation Ltd.-2014 (308) ELT 502 (Tri-
Mumbai), while deciding the same Issue, has held that transaction value of Air
Turbine Fuel sold to Oil Marketing Companies (OMCs) based on Import Parity
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Price (IPP) as per Memorandum of Understanding (MoU) accepted as assessable
value by adjudicating authority. The Tribunal has further held that reasoning
adopted in BPCL case-2009 (242) ELT 358 (Tri.) that IPP is an artificially fixed
notional value is flawed and not acceptable as IPP is actual price at time and
place of import and it cannot be influenced by marketing companies in India.
The Hon'ble CESTAT, at para 4.1 of the order, has held that:

"41  Inparticular, we have noted that para 19 of the BCPL case order relied upon
by the Revenue, it has been held that IPP based price cannot be considered as
transaction value as it was an artificially fixed notional value. In such an agreement,
price was definitely not the sole consideration for sale. It is based on this
reasoning, it was held in the BPCL case that sale price to OMC cannot be accepted
as sole consideration for sale. However, we find that the reasoning adopted is
flawed as Import Parity Price is not an artificially fixed price. It is an actual price
at the time and place of import which is also place for the sales effected by the
Refinery or OMC to another OMC. To say that such a price is an artificially fixed
notional value is completely contrary to facts. Import price cannot be influenced by
the marketing companies situated in India. Therefore, there is a major flaw in the
reasoning adopted in the order relied upon by the Revenue. On the contrary, in the
orders relied upon by the learned Counsel, it has been clearly held that import price
agreed between one OMC and another based on the MOU reached between them
can be considered as a transaction value and such a finding was also be upheld by

the Hon'ble Apex Court in the case of HPCL (supra). This order prevails over all
other decisions.”

“Emphasis Supplied”

12. It is also observed that CESTAT, South Zonal Bench, Chennai in the
case of BPCL vs CCE, Coimbatore as reported at 2016 (342) E.L.T. 602 (Tri-

Chennai) while allowing the appeal of the assessee, at para 4 and 5 of the
order, has held that:

4. So far as the relationship aspect is concerned, there is nothing on record to
establish that the marketing companies whether in any way related to the appellant
satisfying any of the elements of Section 4(3)(b) of the Central Excise Act, 1944.
Accordingly law relating to Section 4(1)(b) of the Central Excise Act, 1944 is not
applicable in the present context of the case. The fundamental law relating to
valuation is that the clearance at the point of sale and a point of time is criteria.
There is no material brought by the adjudicating authority to show discriminatory
price was charged during the same time and at the same point of sale.

5. In absence of any evidence to show that the buyer and seller were mutually
interested to make gain at the cost of Revenue, undervaluation of clearances is

inconceivable. Accordingly, order of the authority below does not sustain. Appeal
is thus allowed.”

13. These case laws are squarely applicable to the present case as the
facts of all these cases are same. In view thereof, I find that the respondent
had correctly adopted the Import Parity Price (IPP) for payment of duty and the
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price charged was the sole consideration for the sale and the sale was on
principal to principal basis, the price at which the goods were supplied to other
OMCs in terms of agreement, is the correct transaction value and Section
4(1)(a) of the Central Excise Act, 1944 is applicable. Therefore, I hold that
there is no short payment of duty as the ‘Transaction Value’ based on which the
excise duty was paid by the respondent assessee was in accordance with law.
Accordingly, I dismiss the appeal filed by the department as the same is not

maintainable on merits.

14. The appeal filed by the department stands disposed of in above
terms.

g"““’“"%’b.ow(

(Sunil Kumar Singh)
Commissioner (Appeals)/
Commissioner,

CGST & Central Excise,
Gandhinagar
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The Commissioner, CGST & Central Excise,
Kutch (Gandhidham)

“Central Excise Bhavan”, Plot No 82, Sector-8, u
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