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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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Arising out of above mentioned OlO issued by Addilional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

yfterwdal & 9fAard) & A vd gar /Name & Address of the Appellant & Respondent -

M/s. Rankers International Pvt. Ltd.,"Rankers House", Plot No. 12,Sector-1,
Gandhidham, Kutch
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

WA Yo Ao Iode Yoo Td NAE FAAR sarniias F g FdOw, dAg 3cu oF Afufaaa 1944 fr uwr 358 &
yia va e w1994 1 anr 86 F sidta FefatRa svg & s @wd @ v

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Seclion 358 of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-

i HeuiFa § grafeud @l FEe 90 YoF, IR Se9eA Yew Ud Bae yhd mmrnfdaRer fr RAw ds, o e A
2, 3. F A, a8 G, @ fr Swh e v

The special bench of Customs, Excise & Service Tax Appeilate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters reiating to classification and valuation.

3RFT RS 1(a) F Faw v ydEt F oaar Ay @l ade W gow, R 3R yew e dEraR Hdey warnieEr
(Feez) # aftas ddvr Gfsw, | e o, agard e remel sEweEe:- 3¢oott T #T Sl WfEw I/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

Il FrnfoETT & @ae w0 TEE F6 F R Y soug e (i) Rmwmaeh, 2001, F fer 6 % st Auila e
nﬂmEA-sﬁmmﬁaﬁmmmlsﬂﬁﬁmémwﬁtm.mmsﬁﬁm,mﬁmm
AT AW FH, TIC 5 @ TT SEY FA, 5 A TAC AT 50 TG TOC G FUAT 50 A@ ¥ § HAF § A Fwa 1,000~ 798,
5,000/- T3 3@ 10,000/ F9A 7 e s qow A wfa dova FU AURa gow & i, @t e smtEer £
T F W WER & a7 & o weles a7 ¥ 8% gawr s Yeifre dF give qanr R e aiike | §eRE gve &
oA, dF 1 39 avEr A Qe IR SE G yadT FarieRer @ ot ud ¥ wee AR (@ 3R) F Qe ey
F w1 500/- FOC F AR YeF T T e |

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demandfinterest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

wdrehyr FarmfETer ¥ wwer wdw, e O, 1994 #7 g 86(1) F ¥NIda WAty fRnTETel, 1994, & fwaA 9(1) F awd
fuifta gor ST.-5 & 9v 9 & H o RN vd 3HF arw BF Y F Reg wda F owd @, 3wH 9w F aea w1
(> ¥ v ufy wniE @l wifRv) #R e ¥ wA ¥ W R U % @y, o [t B JEr sure H A 3R mar
SHT, T9C 5 ARy A Y A, 5 WG AT A 50 W@ T FF HuAT 50 I F00 F JOF A wAw 1,000 599, 5,000/ F9X
T 10,000/ ¥ 1 PUE s qew 9 Geee w1 PUiE qeF F1 spee, wdite adhde S foaner &
TErE TR ¥ a1A & Brel o andfims 87 ¥ &% zawr oh Weited 8% grve San R S wRe | @EfT g F S,
dx B 3@ M # T WRT F@ FEE AT mmniEe # arer Rud ¥ | B 3R (8 38 ¥ v smeaaw Foany
500/- ¥9T T PART gew S w g |

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rufes, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by & fee of Rs.500/-.
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e swfafema, 1994 & oy 86 #r 3T-umad (2) vd (2A) F ¥adlw o F1 wfl 3rfiw, Qar R[AuwEaE, 1994, F Taw 9(2) w@
9(2A) & d8d UG y9F S.T.-7 & & o 0 Ud 30F WY HYFT, FAT UG Yook AT WGFT (), ¥ IoUE Yo
ﬁmmmrﬁw%mmﬁ(mﬁwwﬁmﬁmmm)mmmmmmm W’T
3oNE YFF FATHT, & il EERETer @ WE ao F F Py A O WRy A Aty N e F weww w0 @b |/

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shali be filed in For ST.7 as prescribed
under Rule 9 (2) & 89(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a cenified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.

AT Yok, SR 3edle Yok d Harnt ARl diftERer ((RE) & wid wdel & A A S 3e0e gon ARt 1944 &
O 35TF & Yadiw, S A Taehe WOREH, 1994 #7 arw 83 ¥ ada daww & s e £ ok ¥, = R & w ey

a\

WRERr A FNA wE GHI 3G YeHAa I AW F 10 9Aud (10%), 9 7w vd FH Rala § @ JEe, 59 Faw FAEr

faria &, #1 3 far se, awd B 59 U & dadta qE S arel sfae &g ofY gw g 9T & 7O 7 &
FEE SoUE YeE vd QAT & sadd AR fRe av gew T aifde §

(i) arr 11 2 & dea @
(i) HAdE FAT AT o N IelT Ay
i) deae FAT TgEael & @B 6 & yadd &7 @

- aud 7% F 3w U ¥ wEue Redw (W@ 2) wffawm 2014 F oadw @ @ R adhel oRel o wwe faeweda
e 30T vF e oAy Ag g
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeai against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duly and penalty ase in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall inciude :

(i} amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Seclion shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

R FOFER F GAdiaror 3dee -

Revision appllcation to Government of india:

H e &I mﬁmuﬁmﬁmﬁfﬁamx#mmemmﬁmwm #r umr 35EE F yuA 9GF F Hadd 3R
TR, AR TR, GAUETOT Inded &, Taed HAE, USEd fARmT, el #ferw, Shae mmmmaé%—mnoomﬁ
AT ST =g /

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

7w & TRl qFEE & A A, @ qwae R A w Rl FRE @ ER E F T F e o R 3T R o
e el U IR 7 A gWY ¥ER 9§ GER & ERI, a1 FRET ER I @ W HEROT A A & GHEOT & ek, FRdl wRaE A
Mmmﬂmtmﬂ:mm/

In case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in @ warehouse or in storage whether in a factory or in a
warehouse

mraa:amMwmmﬁﬁnﬁawﬁmaxﬁﬁmﬁwﬁwﬁmwaﬁnﬁmmma#w Fee) F
ATHS #, S AR & e TR s W & ) faata f oy &/

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or lerritory ouiside India.

TR 3t Aok H I fFT RAE 9 F awl, Awd a1 qee 1 A W S e &/
In" case of goods exponed outside India export to Nepal or Bhutan, without payment of duty.

YRARET 309 % ScUEA Yooh & {ITAE F fo0 S 348 e 3w w0HTA od swd fiew wrawat & g aew & oad ¢ s o
waarmm(m)tmﬁamﬁvﬂ (7. 2), 1998 &r e 109 F g@RT fawad 1 7% arfi@ 3uEl gREEY v o §e &
aiie fw o gy

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.

IRFT INAEH H1 @) Uidgr 999 FEIT EA-8 H, a’r@rﬁwmew(m)ﬁwﬁ 2001, & fmH 9 & Iadha fafafese §,
TW R F WAV F 3 HE F serld B ol @Re | sq0%d ded ¥ mqaa{raarammarﬁaqﬁmmﬁm
i) e & FeE e gew MTUlew, 1944 F1 uRr 35-EE & dgd BUld 4o A1 weweh & aww & d W TR-6 &1 ofd
o $1 S @ige) /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

AT JeEd F @ WEafaa Tuifa grs # e & el o
mmmwm@msﬁm%a}mmm—ﬂwm ST Y AR Hewd @A F dw w9 & FaEr g ar
F94 1000  F 3eTA FRAr Sw |

The revision appflcauon shail be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.

e gw JRT H FE m:ﬁﬁrmﬂaa’rm MY & 1A Yosh I qIeel, 394 &1 ¥ Brn v anfeds 3w a2 &
&1 gu o 1 fomr FH ¥ T & Qv guiffa TR B v WO W ST EN W O e Rt S Bt/
In c3se, if the order covers various numbers of order- in Original, fee for each Q.1.0. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govi. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

JUIEART FaraTeE YoF HOE™A, 1975, F FGEA-l F OIEER A9 WRY U9 R ARy f 9 W Auia 6.50 s &
ey Yo Tfne 9T @ @l /

One copy 7 of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-! in terms of the Court Fee Act, 1975, as amended.

BT Yo, FeAIT 3c9E Yoh Ud Gard FfNT FaanfOEser (wd @A) Ramedl, 1982 & aftla vd ywww wafeud mAel &
aﬁwﬁammﬁmﬁsﬁraﬁwmamﬁaﬁ?mm%l/

Attention 15 also invited to the rules covering these and other related matiers contained in the Custorns, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.

3w witEl W ool af@d WA @ defad oW, fvge R adead gaun F [T, adondt faeta deese
www.cbec.gov.in & 2@ ®Fa & | /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appeliate authority, the appellant may
refer to the Departmental website www.cbec.gov.in
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:: ORDER-IN-APPEAL ::

The appeals listed herein below have been filed by M/s. Rankers
International Private Limited, “Rankers House”, Plot No. 12, Sector No. 1,
Gandhidham (Kutch) (hereinafter referred to as “Appellant’) against Orders-In-
Original shown against each appeal no. (hereinafter referred to as “impugned
orders”) passed by the Assistant Commissioner, CGST Gandhidham (Urban
Division), Gandhidham-Kutch (hereinafter referred to as “the lower adjudicating
authority”).

Sr. Appeal No Order-in-Original Rejected Refund of
No. Date Swachh Krishi Kalyan Total
Bharat Cess Cess
01 | 230/GDM/17 | 41/UrbanRef/2017-18 13767/- 13767/- 27534/-
29.11.2017 '
02 | 231/GDM/17 | 42/UrbanRef/2017-18 16661/- 16661/- 33322/-
29.11.2017
03 | 232/GDM/17 | 51/UrbanRef/2017-18 56224/- 56224/- | 112448/-
14.12.2017
04 | 233/GDM/17 | 48/UrbanRef/2017-18 99775/- 99775/- | 199550/-
11.12.2017
05 | 234/GDM/17 | 47/UrbanRef/2017-18 42128/- 42128/- 84256/-
11.12.2017
06 | 235/GDM/17 | 49/UrbanRef/2017-18 61400/- 61400/- | 122800/-
11.12.2017
Total 289955/- 289955/- | 579910/-
2. The brief facts of the case are that the appellant had filed

applications seeking refund of Service Tax paid by them on the services utilized
for export, under Notification No. 41/2012-ST dated 29-06-2012, as amended
(hereinafter referred to as “the said notification”), before the Lower Adjudicating
Authority, who has issued letter dated 30.10.2017, as why refund claim of
Swachh Bharat Cess (hereinafter referred to as “SBC”) and Krishi Kalyan Cess
(hereinafter referred to as “KKC”) not be rejected; that refund of SBC and KKC
are not admissible as there is no provision for their refund in the said notification.
The Lower Adjudicating Authority rejected refund of Swachh Bharat Cess and

Krishi Kalyan Cess vide above mentioned impugned orders.

3. Being aggrieved with the impugned orders, the appellant filed the
above appeals, inter-alia, on the grounds that :-
() The Lower Adjudicating Authority has wrongly rejected their refund
claim of service tax; that just because there is no separate mention of SBC
and KKC in Notification does not mean that refund of such cess paid is
rejected; that SBC and KKC are not separate tax in itself but they are ces
levied on transaction alongwith service tax; that SBC and KKC are part and

partial of service tax only and it can not be separated from service tax.

Page 3 of 10




Appeal No: V2/230 to 235/GDM/2017
Appellant: M/s. Rankers International P. Limited.
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(i) Notification 41/2012-ST provides for refund of service tax paid on
services utilized for export of goods. It is submitted that the term ‘service
tax’ includes the cess if any leviable with ‘service tax’ and it can not just
service tax isolation and they rely on the Chapter VI of Finance Act, 2015
and Chapter VI of Finance Act, 2016.

(i) The findings of Lower Adjudicating Authority are not justified as
there are number of judgments which provides that cess are part of tax only
and same cannot be separated from tax and they rely on judgment in
respect of their own case vide OlA No. KCH-EXCUS-O0O0-APP-159 to 166-
2017-18 & M/s. SRK Chemicals Ltd. OIA No. KCH-EXCUS-OOO-APP-128
to 135-2017-18.

4. The personal hearing in the matter was attended by Shri
Abhishek P. Doshi, Chartered Accountant, who reiterated the grounds of
appeals and submitted that refund of SBC & KKC should be allowed Section
119 of Finance Act, 2015 and Section 161 of Finance Act, 2016, which are
very clear that SBC & KKC are required to be considered as Service Tax for

all purposes including refund; that in all 6 appeals refund of Rs, 5,79,910/- is

Brtp—

5. In the written submissions filed during the personal hearing the

involved and it should be granted to them.

appellant contended that Lower Adjudicating Authority has erred in rejecting their
claim for refund of SBC & KKC by holding that there is no clarification in
Notification No. 41/2012-ST dated 29-06-2012, as amended even though SBC &
KKC are not separate tax but partial of Service Tax only. The appellant referred
to Section 119 of the Finance Act, 2015 and Section 161 of the Finance Act,
2016, governing SBC & KKC, respectively and contended that all provisions of
Chapter V of the Finance Act, 1994 including those relating to refunds shall
govern the levy and collection of SBC & KKC.

5.1 The appellant also contended that it is well established practice that
no tax should be exported along with export of goods / services and if refund of
SBC & KKC is not allowed then it would came export of taxes also; that SBC &
KKC are levied from November, 2015 and June, 2016 respectively and prior to
that refund of Education Cess and Secondary & Higher Education Cess had
been sanctioned; that there are many judgments, which provide that SBC / KKC
are part of tax only and same cannot be separated from tax; that vide Order-in-
Appeal No: KCH-EXCUS-000-APP-128-135-2017-18, refund of SBC & KKC has

Page 4 of 10
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been allowed by the Commissioner (Appeals), Rajkot; that there is a violation of
natural justice as refund has been rejected without any Show Cause Notice and
personal hearing and therefore, the impugned orders rejecting refund of SBC &

KKC are required to be set aside.

FINDINGS:

6. I have carefully gone through the facts of the case, the impugned
orders, appeals memorandum and the submissions of the appellant. The issue to
be decided in the present case is as to whether the appellant is entitled for refund
of SBC & KKC paid on services used for export of goods under Notification No.
41/2012-ST dated 29.06.2012 or otherwise.

7. The appellant has contended that the refund claims were rejected
without giving any notice/opportunity to the appellant to explain their case. | find
that the refund claims were decided by the lower adjudicating authority without
issuance of SCN to the appellant calling for defense reply of the appellant and
without granting any opportunity of personal hearing. | find that it is a basic
principle that nobody should be condemned without hearing and without affording

reasonable opportunities to put forth his defense.

8. | find that the lower adjudicating authority has held that refund of
SBC & KKC is required to be rejected as there is no clarification regarding refund
of SBC & KKC in Notification No. 41/2012-ST, whereas, the appellant has
submitted that Notification No. 41/2012-ST is clearly stating to grant refund of
service tax paid on the services used for export of goods and sub-section (2) of
Section 119 of the Finance Act, 2015 and sub-section (2) of Section 161 of the
Finance Act, 2016 clearly stipulate SBC and KKC as service tax respectively;
that sub-section (5) of Section 119 of the Finance Act, and sub-section (5) of the
Section 161 of the Finance Act, 2016 also stipulate that all provisions related to
refund of service tax under Finance Act, 1994 shall be applicable to refund of
SBC & KKC. | find that above provisions were not taken into consideration by the
lower adjudicating authority in the impugned orders and hence, the impugned

orders are not correct, legal and proper.

8.1 I find it relevant to refer to Notification No. 41/2012-ST dated
29.06.2012 which allows refund of Service Tax, and opening Paragraph reads as

under; -

Page 5 of 10
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In exercise of the powers conferred by section 93A of the Finance Act,
1994 (32 of 1994) (hereinafter referred to as the said Act) and in

supersession of the notification of the Government of India in the Ministry

of Finance (Department of Revenue) number 52/2011-Service Tax, dated
the 30th December, 2011, published in the Gazette of India,
Extraordinary, Part Il, Section 3, Sub-section (i) vide number G.S.R.
945(E), dated the 30th December, 2011, except as respects things done
or omitted to be done before such supersession, the Central Government,
on being satisfied that it is necessary in the public interest so to do,

hereby grants rebate of service tax paid (hereinafter referred to as rebate)

on the taxable services which are received by an exporter of goods
(hereinafter referred to as the exporter) and used for export of goods,

subject to the extent and manner specified herein below, namely:-
(Emphasis supplied)
8.2 In view of above, | find that Notification No. 41/2012-ST dated
29.06.2012 grants refund of service tax paid on the taxable services received by
an exporter of goods and used for export of goods. | find that SBC is leviable by
virtue of insertion of Section 119 of Finance Act, 2015, as service tax on the
value of taxable services at the rates notified by the Central Government. | would
like to reproduce Chapter VI inserted vide Section 119 of the Finance Act, 2015,

which is as under:- W o
. e

Chapter VI
Swachh Bharat Cess
119. Swachh Bharat Cess. —
(1) This Chapter shall come into force on such date as the Central
Government may, by notification in the Official Gazette, appoint.

(2) There shall be levied and collected in accordance with the provisions

of this Chapter, a cess to be called the Swachh Bharat Cess, as service

tax on all or any of the taxable services at the rate of two per cent. on the
value of such services for the purposes of financing and promoting

Swachh Bharat initiatives or for any other purpose relating thereto.

(3) The Swachh Bharat Cess leviabie under sub-section (2) shall be in
addition to any cess or service tax leviable on such taxable services
under Chapter V of the Finance Act, 1994 (32 of 1994), or under any
other law for the time being in force.

(4) The proceeds of the Swachh Bharat Cess levied under sub-section
(2) shall first be credited to the Consolidated Fund of India and the
Central Government may, after due appropriation made by Parliament by

law in this behalf, utilise such sums of money of the Swachh Bharat Cess
Page 6 of 10
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Appeal No: V2/230 to 235/GDM/2017
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for such purposes specified in sub-section (2), as it may consider
necessary.

(5) The provisions of Chapter V of the Finance Act, 1994 and the rules

made thereunder,_including those relating to refunds and exemptions

from tax, interest and imposition of penalty shall, as far as may be, apply
in _relation to the levy and collection of the Swachh Bharat Cess on
taxable services, as they apply in relation to the levy and collection of tax

on such taxable services under Chapter V of the Finance Act, 1994 or the

rules made thereunder, as the case may be.
(Emphasis supplied)
8.3 I also find that KKC is leviable by virtue of insertion of Section 161
of Finance Act, 2016, as service tax on the value of taxable services at the rates
notified by the Central Government. | would like to reproduce Chapter VI inserted
vide Section 161 of the Finance Act, 2016, which is as under:-
CHAPTER VI
KRISHI KALYAN CESS

SECTION 161. Krishi Kalyan Cess. — (1) This Chapter shall come into
force on the 1st day of June, 2016.

(2) There shall be levied and collected in accordance with the provisions
of this Chapter, a cess to be called the Krishi Kalyan Cess, as service tax

on all or any of the taxable services at the rate of 0.5 per cent. on the

value of such services for the purposes of financing and promoting

initiatives to improve agriculture or for any other purpose relating thereto.

(3) The Krishi Kalyan Cess leviable under sub-section (2) shall be in
addition to any cess or service tax leviable on such taxable services
under Chapter V of the Finance Act, 1994 (32 of 1944), or under any
other law for the time being in force. v@\/\'

(4) The proceeds of the Krishi Kalyan Cess levied under sub-section (2)
shall first be credited to the Consolidated Fund of India and the Central
Government may, after due appropriation made by Parliament by law in
this behalf, utilise such sums of money of the Krishi Kalyan Cess for such

purposes specified in sub-section (2}, as it may consider necessary.

(5) The provisions of Chapter V of the Finance Act, 1994 (32 of 1944)

and the rules made thereunder, including those relating to refunds and

exemptions from tax, interest and imposition of penalty shall, as far as

may be, apply in relation to the levy and collection of the Krishi Kalyan

Cess on laxable services, as they apply in relation to the levy and
Page 7 of 10
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collection of tax on such taxable services under the said Chapter or the

rules made thereunder, as the case may be.
(Emphasis supplied)

8.4 | find that Section 119 of Finance Act, 2015 levied SBC on taxable
services and Section 119(2) of the said Act specifies SBC as Service Tax and
Section 119(5) of the said Act specifies that the provisions of refund of Service
Tax under Finance Act, 1994 shall apply to refund of SBC; and Section 161 of
Finance Act, 2016 levied KKC on taxable services and Section 161(2) speci'fies
KKC as Service Tax and Section 161(5) specifies that the provisions of refund of
Service Tax under Finance Act, 1994 shall apply to refund of KKC. | also find that
Section 119(1) of the Finance Act, 2015 stipulated that SBC shall be levied from
the date as notified by the Central Government and the Central Government
issued Notification No. 22/2015-ST dated 06.11.2015 under Section 93(1) of the
Act and fixed rate of SBC @ 0.5% of the value of taxable services.

8.5 It is very clear that SBC has been levied as service tax only as has
been stated to in Section 119(2) of the Finance Act, 2015 and the rate of SBC @
2% of value of taxable services proposed under the Finance Act, 2015 has been
reduced to @ 0.5% of value of taxable services vide notification issued under
Section 93(1) of the Finance Act, 1994 which enables central government to
grant exemption from service tax. Therefore, | am of the considered view that
SBC has been given status of service tax levied under the Finance Act, 1994 for
the purpose of refund/rebate. In view of discussions held above, | also find ample
force in the arguments of the appellant that SBC & KKC though called cess but
have been given status of service tax as is evident from Section 119(2) & Section
119(5) of Finance Act, 2015 and Section 161(2) & 161(5) of Finance Act, 2016

respectively. c@\,\’ \/'@/ Q

8.6 | find that it is settled position that the Government of India has
consistently adopted policy not to export taxes. If the contention of the lower
adjudicating authority is accepted then refund of SBC & KKC, even if imposed as
Service Tax vide Section 119(2) of Finance Act, 2015 and vide Section 161(5) of
Finance Act, 2016, shall not be allowed, which will mean that intention of
legislation is to export taxes and the stated poiicy of the Government shall be
reversed by such an interpretation. It is settled position of law that any provision
of law can't be interpreted in such a way to make other provisions of law

meaningless or to reverse the intention of the legislation.
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9. I find that Notification No. 41/2012-ST dated 29.06.2012 has been
issued under Section 93A of the Act which gives Central Government power to
grant rebate. The said Notification No. 41/2012-ST grants refund of service tax
paid on the taxable services used for export of goods by an exporter. Since SBC
& KKC, both have been treated as service tax, as detailed above, the rebate of
SBC & KKC is allowable under Notification ibid.

9.1 i also find that Notification No. 39/2012-ST dated 20.12.2012
granting refund of service tax paid on services used in providing export of
services has been amended vide Notification No. 3/2016-ST dated 03.02.2016
and Notification No. 29/2016-ST dated 26.05.2016, so as to allow refund of SBC
and KKC; similarly, Notification No. 12/2013-ST dated 01.07.2013 allowing
refund of service tax paid on specified services used in SEZ has also been
amended vide Notification No. 2/2016-ST dated 03.02.2016 and Notification No.
30/2016-ST dated 26.05.2016, so as to allow refund of SBC & KKC, however no
such_amendment has been made in_Notification No. 41/2012-ST_dated

29.06.2012 because no amendment is required as explained below:-

9.2 Notification No. 39/2012-ST dated 20.12.2012 had allowed refund

of service tax and cess and Explanation 1 was as under (—
Explanation-1

(a) service tax means_service tax leviable under Section 66 or Section
668 of the Finance Act, 1994;

(b) education cess means education cess on taxable service
levied under section 91 read with section 95 of the Finance (No.2) Act,
2004 (23 of 2004);

(¢) Secondary & Higher Education Cess means Secondary & Higher ‘@IM/
Education Cess on taxable services levied under section 136 read with
section 140 of the Finance Act, 2007 (22 of 2007).

(Emphasis supplied)

9.3 Therefore, there was need to add SBC & KKC as clause (d) and
clause (e) vide Notification No. 3/2016-ST dated 03.02.2016 and Notification No.
29/2016-ST dated 26.05.2016 as because only Service Tax leviable under
Section 66 or Section 66B of the Finance Act, 1994 had been covered under
clause (a) and not Service Tax imposed under Section 119 of the Finance Act,

2015 and Service Tax imposed under Section 161 of Finance Act, 2016.
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94 Notification No. 12/2013-ST dated 01.07.2013 also had specifically
provided refund of service tax leviable under Section 66B of the Finance Act,
1994 whereas SBC & KKC have been levied under Section 119 of the Act
inserted vide Finance Act, 2015 and Section 161 of the Act inserted vide Finance
Act, 2016, respectively, hence there was legal requirement to amend Notification
No. 12/2013-ST vide Notification No. 2/2016-ST and Notification No. 30/2016-ST
dated 26.05.2016 to include SBC & KKC for refund under Notification No.
12/2013-ST as SBC & KKC are not leviable under Section 66B of the Finance
Act, 1994; whereas Notification No. 41/2012-ST dated 29.06.2016 has allowed
refund of service tax without specifying whether leviable under Section 66 or
Section 66B of the Finance Act, 1994 and hence, no amendment in Notification

No. 41/2012-ST wasl/is legally required to be undertaken.

10. In view of above factual & legal position, | set aside the impugned

orders and allow all 6 appeals filed by the appellant.

. i al gR1 &l 1 7S 3died o1 FRueRl IWRIed a8% 9 favar o g

11. The appeals filed by the appellant stands disposed off in above terms.
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By Speed Post
To,
M/s. Rankers International Private T 5 Y e THd UL o
Limited, e gI39 “ wile A, R,
“Rankers House”, .
Plot No. 12, Sector No. 1, T”i{amaww %
Gandhidham (Kutch) (P=5)
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

2) The Commissioner, GST & Central Excise, Kutch.

3) The Assistant Commissioner, GST & C.Ex, Gandhidham Urban Division,
Gandhidham

4) Appeal File No: V.2/231/GDM/2017

5) Appeal File No: V.2/232/GDM/2017

6) Appeal File No: V.2/233/GDM/2017

7) Appeal File No: V.2/234/GDM/2017

8) Appeat File No: V.2/235/GDM/2017

= Guard File.
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