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In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Chandrakant Valvi, 
Commissioner, Central GST & Excise, Bhavnagar has been appointed as Appellate Authority 
for the purpose of passing orders in respect of appeals filed under Section 35 of Central 
Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3tl 31I-Ird/ .1lctc1 31N -c-t/ i1I''1c1/ 'HI-1 31k4ci, o-ç 3c'4I Jc/ )c1Icb,l, IIcb / 'llo1dk 

I Titthi 1I(l lc1 ,1c1 311t iJ1c-: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar I Gandhidham 

t[ cic1,c11 & 1II T olld-t tF qdl /Name & Address of the Appellants & Respondent 

1. M/s. Patel Builders, Shiv Akash Apartment, G-1, Street No. 64, Digvijay Plot, Jamnagar - 361 
005, 

fl 3U T(3ftt) 2I1tT Z c.IIc-j llc1 3'+1c1-c1 iThi I l.4I1c4v('JI 
c ,-!ct,cfl !I 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

-n 1cb 3ct4I 1e-4 'Ic4 3i4)e'k 0-4l11(uI I41) 3T, ioI .3c'1IC Tc (A)
1 ,1944 t 1TrU '35B 3tl1 3Pr, 1994 t .I1U 86 31 

dr5lTU I! 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) d11Uj d-IcI1o1 H RTd-R JHI ]c'-ci, aI 3c'IC,oi 1c*' 1 1Ic( 31L c 1 

ii1ci c11 11W '.-))o,  eiIcb 2, 31fF,. *. -I, o1 c 5T1t 'E1T1V I! 
The special bench of Customs, Excise & Service ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 3ctd '1ltik, 1(a) c-1I1! TtT 31t 31c41c11 lr t-t 31t l)I lccb, tT 3cL1I, 

lch 314lci'kI o-1l1, (i-è.) t tifrT ftti'P2t 411~chl, , cjc4)'i IW, -u1 
3IJ-1d,IIC4- c) 511 EIT1V I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor Bhauma]i Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned m para- 1(a) above 



(iii) 31c ITT UT -I'J-1 31lt -dd ZF 1V a-ç icI lecI (3Tt) -Ic1ciI, 2001, 

6 3frr f*fr   EA-3 ch'I tik c 1T ,1Io1I ri1i I r 
-1  ifi i 3cI 1c-h r -1idl ,4I1 d-lldl eldikil didil 5 

 5 irr50  
1,000/-  5.000/- trIr 3Trr 10,000/- .i.i) r i-ii   41 uII .-leldo-I cI rifta 

]c T IdI1, 11lIld j'4)c4'1-i i1ir 4 liilI ct i c-lW-f 
1lc1C, TT ITrt j - d TtF?_TT flFzrr , 'ilc-lI PTV I 1Gd l-F T dldki, 

3 1Wsil 9T 1TfV iiI kiIci 3.T1eik1 ifui c11 iusn f-rr I wr .3iir 
(-è 3ft) 3rIq T-T 500/- "-iv f le4 'aid-il '1c1l Tf I! 

The appeal to the Appellate Tribunal shall be filed in quaciruplicate in form EA-3 ' as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accoripanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.buOO/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form oi crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bnch of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
31)1c41-1 Th1i*5PJT -iJ-iT 3111W, mT 311)1PT, 1994 r Tu 86(1) T 3TrJ1r itc 

lc), 1994, t1f 9(1) i-l$d 1Th9 W S.T.-5 f I 51T IYt U 3l* 
3flf f 3t c 1r jdc (3 d-fl1tcj 

t ITfv) 3 i l rrr, i  r4 -il'dj  *r r 3ftt  
d(d41 lClc1l,  5 ZJT 3T cbd-1, 5 c'(Is 'b41 T 50 d'1 311 50 '4L 

31l ft  i: 1,000/- 5,000/- 31T_lO,000L-  r 1iiftir 1d-H 1cti 1 '4)I 
1cldo1 J t* Ic  f dldl, 31ki TT1WT t 1Rffl F 

c11c9 1lác1c iT fT lc1l lif I 
[t?J T 1dIdlc-1, b cl 3s-1 lN1l l9i TrfV '1l 'I-kiuild 314)cl1 ad1ldII1c'IUf c11 TRiII 1Tr - I 
TrWr 3lTf ( 31iT) fIV 31Tftrif 'I-III 500/- ]c' d-fJ cfl ?1T I/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruphcate in Form S.T.5 as prescribed under Rule 9(1) of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which sha'l be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Recnstrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tnunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

1r 3r, 1994 r iTu 86 4) 3rigr3-i'r (2) (2A) 3flMW  4t d4j  I-rtftW, cc( 

ioI1, 1994, ffzrr 9(2) 9(2A) dd frftr  S.T.-7 if T 

3-lklcicl, c-k 3c-flc lb 3T1T 3-lklcl-d (314tr), c- c'-1I, ]cti' TT tTlThT 311T 41 
'I-leld1 c4  (3f  1i PRTf&fIf lI?t IT1V) 3frt 3lkiq-c-1 TT 'I1WI'*' 31k1d 31 lcf, 

3c11IC, ç -d/  t 31L-Mki T TWXEf1DT cf  3TkT  i ilo'I 311T 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 anc 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

)d-fl 1oçl 3c'4l, 1'b 'I1Icb'I 3TfrTh wr1WuT (z) r1r 3r41t 
3cYl. ]e-cb  31PT 1944 c)  nr 35 3iWr, 41 -  31ffT, 1994 r im 83 

3flTf lcb'I t ehidi c  dIi, , 'd 31T1 AIl 31)c1dI Jc'IU 3141W c4  'Ild-W4 3c14l 

cb4 d-fidl 10 lftTT (10%), j6I d-Hdl t ld-c1l fi1 -, rr ld-ictI, 1l W '1d-1c1l 

il'i~,d -, djç}Ic ¶sir iw, rr1   'Ii TrU 35W iiJ-n 1 ii 

c-)d4 ct.4l le-cb cf .lcicb 3fl:[;tlW "d-{idl 1tT dIL e-" f4-cj ri1ti - 

(i) 113 

(ii) 'IIc1 jj- TrT ufi 
(iii) jid-U Ic1c) 1fzrsT 6 31PT ?,dl 

- $ TRT ThiiT 1ccfl1 ( 2) 3rf11r 2014 31T :- qi 3ç 

W1 31?t 1 i 3141W  f 1I/ 
For an appeal to be filed before the CESTAT, under Section 3SF of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tnbunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores,

- 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i)  

(C) 1TF *iI' ftiVr 31Tf: 
Revision auplication to Government of India: 

311T IFTUT -HI1cf ¶1lld Hid-ic) 4, IRT c'.Ii ]c4,  31Th1ZIf, 1994 c 4TT 
35EE 3tr#r 31 ir ci-)k, qTUT  3iTr fr dIc1, l'j1-1 
1mT, ttt f5ET fF -iiii, o1 i~,rcl-11O001, ch' fii ,jllcfl iifvi / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Deartmenl of Revenue 4th Floor, Jeevan Deep 
Building Parliament Street, New Delhi-i 10001 under Section '35EE of the CEA 1944 in 
respect df the following case, governed by first prviso to sub-section (1) of Section-35B ibid: 

i1 '1Ici 11i o1ctiIo1 4, j o,o-j fi jç 1) tIjo  4 1R d16 RdId-io1 
itrrr rr 11 a cRIo1 ir 1    4 zr dI kdIJ1 ff fl 

dI  4 Tt 1°T 4 '-1ie fl[ cfflo  ZTr ff 4 
-la #1/ 

In case of any loss of aoods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or 'rom one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) 1F 1t U Tt th t I4d c d fd-jU 4 c-ç d, 

3cIC (f) d-Hd-R 4, ft 1fr rr th ;1d $li dI4 i 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

z1 3c4IC t dIc1o1 ftT 1oii 1Tt Ic' Tf TTT t 'HIc1 i1d fi III ki / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

3c1IC 3c'.4Io1 1ccb dIdj1 1V iI gzi ti $  3TPf i 

ctc1 diI - 31t  311T fr 31kd (31t1R1) m fr 311itTT 2), 
1998 t 21H1 109 TT fZff i(t dj  9T& 3TT  t rr ic, 4 q[1f fy rr i/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is uassed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the 1'inance (No.2) 
Act, 1998. 

3d 3IT ) Mi  1s1I EA-8 4, 3cI,°1  (3IW) I-tI, 

2001, i 
t4 ii do1

___ 

1e.cb 3111T[ 144 t TU 35-EE dd PI11  41 3l4d1 i  ft tg 

TF-6 .çdcj c1 / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sou ht to be appealed against is communicated and shall be accompanied by two copies each 
of te 010 anh Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under section 3-EE ol CEA, 1944, under 
Major Head of Account. 

311T TT ¶d-1I1Id it I 

PTL 'iis T3F4d-  r ftET4200/-F1didIo1 1RT  

4 lIcI 1000 -I dIda1 fIFRT 1R I 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

zf i 31TT 4 cli, -l1 3flfr T1TT ?t c J1i d-  3IIf fV 1b HIcllo1 3'-Rtd 

r4iiiii i1i i
___v

1T  ii  41  
PU'iiui 1 3i'1r ZTf PT iTt cb 31TT 1IT olidi I / In case, if the order 
covers various numbers of order- in Original fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstandin the fact that the one appeal to the Appellant 1'ribunal or 
the one application to the Central ovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

(E) zIkffl iii   31fi4r, 1975, i1-I 3TF1R e1 31TT FTTT 3tIr c 

rf q 1ti1r 6.50 i.lI i dii IT / 
One copy of application or 0.1.0. a the case may be, and the order of the adjudicatin 
authority shall Lear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms 0 
the Court Fee Act, 1975, as amended. 

RT ict, aI 3c111c, Ic  1 qIcb, 3It1?t?T o-cUI (c4- I  11I)) I 1-iicie, 1982 4 
31 tii1ir  c  4$i r4 r ii 31ii frziT iIdi i / 

Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) 3Ef 31L))c I1qI  it 3FtF tc'i 4 1I11 cINl, -dc1 3ft{ co1d 1FE11T?t 

3Tf fitzr 'l1I www.cbec.gov.in  iIt  / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reter to the Departmental website www.cbec.gov.in  

(iv)  

(v)  

(vi)  

(D) 

(F) 



Appeal No: V2/153/RAJ/2017 

-3 - 

::ORDER IN APPEAL::  

MIs Patel Builders, Shiv Akash Apartment, G-1, Street No. 64, Digvijay Plot, 

Jamnagar -361 005 (hereinafter referred to as 'the appellant') registered as service 

providers and holding Service Tax registration No. AACFP5O12HSDOO2 filed a present 

appeal against the Order in Original No. DC/JAM/R-418/2016-17 dated 06.02.2017 

(hereinafter referred to as 'the impugned order') passed by the Deputy Commissioner, 

Central Excise Division, Jamnagar (hereinafter referred to as 'the Lower Adjudicating 

Authority'. 

2. The facts of the case are that the appellant filed a refund claim of 

Rs. 26,69,455/- of Service Tax on account of retrospective exemptions granted to the 

Service Provided to the Government Department and local Authorities as provided in 

the Section 102 Finance Act, 1994 as amended vide Section 159 of the Finance Act, 

2016. The lower adjudicating authority has observed from the refund application that the 

claim pertains to Refund of Service Tax filed under Section 102 of the Finance Act, 

1994 (as enacted vide Section 159 of the Finance Act, 2016). From the documents 

submitl:ed by the appellant, the lower Adjudicating authority has held that the appellant 

was required to submit following documents I information, which they have not 

submitted alongwith refund claim. 

The copies of relevant contracts! agreements with terms & conditions duly stamp 

duty paid, since the refund is to be granted only in respect of contracts entered 

prior to 01.03.2015, which is mandatory requirement. 

ii. Evidence of Service Tax payment in respect of Service provided to the 

Government organization, for which refund claim filed. 

ii. Invoice! Bill raised by them to the Government authority, It was not forthcoming 

the date on which the tax was required to be paid and correlation thereof with 

Service Tax paid. 

iv. Detailed calculation sheet detailing contract-wise / Bill wise payments received 

and service tax thereon payable. They have not submitted details regarding 

gross income and actual service payable and merely on submission of Service 

Tax payment Challans, the claim has been filed. They have also not submitted 

any evidence! calculation sheet to that effect that the refund claimed is part of the 

Service Tax Returns filed by them. 

v. Nothing is forthcoming from the records, whether the appellant has reversed 

CENVAT credit amount towards the services so exempted retrospectively or not. 

vi. The appellant has not mentioned specific service category under which they 

have provided the services to the Government and now claimed as Refund. 

vii. Copy of ST-3 Returns for the period 2015-16. 

viii. Final Bills raised by the Govt. authority. 

3. The above observation culminated into issuance of Show Cause Notice 

No. V.44(18) 46 /RefundI2016-17 dated 22.12.2016 for rejection of refund claim. The 

Page 3 of 12 
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said show cause notice was adjudicated by the proper adjudicating authority 'iide the 

impugned order, under which the Refund claim of Service Tax amounting to 

Rs. 26,69,455/- was rejected. 

4. Being aggrieved by the impugned order, the appellant filed the present 

appeals on the following grounds and further written submission filed on 23-01-2018, 

wherein they interalia contended that; 

4.1 The refund claim made on account of Service Tax and interest due 

thereon paid by the appellant on services which were considered as exampted 

services. As per Finance Act, 2016, Section 102 inserted w.e.f 14th  May 2016 

provided special provision for exemption in certain cases relating to Construction of 

Government Buildings during the period from 1st  April 2015 upto 29th  Februaiy 2016 

and submitted that Deputy Commissioner, Central Excise, Jamnagar ought 1:0 have 

passed the refund claim in view of Section 102 of the Finance Act, 2016. 

4.2 The Works Contracts entered into by the appellant with Government 

Departments, the appellant has to sign only the tender documents and no formal 

agreement is prepared or signed. Therefore, the issuance of the Work Order, on 

acceptance of tender, is as good as agreement. Hence No stamp duty were required 

to be paid on such civil construction contracts. Copy of few of such illustrative 

documents has been submitted with the appeal. 

4.3 The provision of Section 102 of Finance Act, 1994 requires payment of 

appropriate stamp duty, where applicable, in respect of contract entered into before 

1st day of March, 2015. In view of above provision, payment of stamp duty is not a 

mandatory requirement for admissibility of refund claim. 

4.4 The Appellant is a Government Contractor providing services in relation to 

construction of various Government buildings. As prior to 01-03-2015 there was no 

liability of service tax on services provided for Civil Construction work Contracts 

carried out for Government Organization as per Entry No. 12 of Notification No. 

25/2012-ST dtd. 20/06/2012. Hence all Government Contracts entered prior to 

01-03-2015 was without collection of Service Tax on providing such services. 

4.5. The contracts awarded by various Government Departments are inclusive 

of material and labour portion which is commonly known as Works Contract. 

Works Contract is interpreted under Section 65B(54) of The Finance Act, 
1994 as under: 

Works contracts" means a contract wherein transfer of property in goods involved in the 
execution of such contract is leviable to tax as sale of goods and such contract is for the 
purpose of carrying out construction, erection, commissioning, installation, completion, fitting 

out, repair, maintenance, renovation, alteration of any movable or immovable property or of 

carrying out any other similar activity or a part thereof in relation to such property. 

Page 4 of 12 
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4.6 Appellant submitted that when a person is not able to quantify the 

material portion involved in the execution of works contract, they have an option to 

follow Service Tax (Determination of Value) Rules, 2006. The Service Tax 

(Determination of Value) Rules, 2006, rule 2A (ii) provides that where the value is 

not determined under sub clause (I) of Rule 2A, the service tax payable is to be 

determined, in case of original works service tax shall be payable on 40% of total 

amount charged for the works contract and in other case of works contract, tax is 

payable on 70% of total amount charged for the works contract. As the value of 

taxable service is determined in accordance with Service Tax (Determination of 

Value) Rules, 2006, it cannot be said that the appellant has claimed any 

abatement. 

4.7. Appellant submitted that Section 102 of the Finance Act, 1994, nowhere 

specifies the category of Services as mentioned in impugned order. The section 

specifies the nature of work for eligibility of Refund claim and not the category under 

which tax is to be paid. Therefore the lower adjudicating authority has not given 

prooer justification in rejecting the refund claim on this ground. 

4.8 In respect of justification whether the amount was paid towards the services 

provided to the Government during the period 01.04.2015 to 29.02.2016 in respect 

of contracts entered prior to 01.03.2015, appellant submitted that they provided 

detailed sheet alongwith calculation of tax and challan paid invoice wise and had 

also submitted copy of invoices raised to various Government departments during 

the above said period and that fact is also reiterated at point no. 16 of the impugned 

order "Particular of gross income" that contract were prior to 01 .03.2015 and at point 

no. 17 that the amount was paid towards the services provided to the Government 

during the period 01.04.2015 to 29.02.2016. Copies of the same have also been 

submitted by them alongwith their submission. 

4.9 The Appellant is providing services of construction of government buildings. 

As per the provisions of Section 102 of Finance Act, 1994, a person is entitled to 

refund of tax only in respect of a contract entered into before 01.03.2015. The 

claimant has entered into contracts which are before 01.03.2015 and also after 

01 .03.2015 for which refund is not admissible. The figures shown in ST-3 for the 

period from April-IS to September-15 and October-15 to March-16 included both the 

figures i.e. value of contracts entered into before 01.03.2015 and after 01 .03.2015. 

However the refund is claimed only for the amount paid in respect of contracts 

enlered into before 01.03.2015 wherein Service Tax was not chargeable. 

Page 5 of 12 
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4.10 For the purpose of correlation and reconciliation detailed working sheet was 

provided bill wise showing the amount of invoice, taxable value, amount of service 

tax and interest and challan numbers. Copies of the same have also been submitted 

by them alongwith their submission. 

4.11 In respect of non submission of bills / invoices, the appellant submitted copy of 

bills raised to concerned government department (Recipient), however, in respect of 

all the government works, Govt. Depts. Consider only the Running Bill (RA Bill) 

prepared by them (i.e. Govt. Dept.) after taking the measurement of work done in 

relation to the construction work carried out by the claimant during that bill period. 

On the basis of the measurement taken, bills are prepared by the official of the 

concerned departments, this bill is called RA Bill. This RA Bill includes the total work 

done till this bill and the aggregate amount upto the previous RA Bill. Therefore, on 

subtracting of the aggregate amount upto Previous RA Bills out of the total amount 

of the bill for relevant period, balance amount is considered as current bill for that 

particular period. This working also contains the deductions made from the bill like 

with held money, TDS, WCT, Security Deposit etc. and then net amount to be paid 

to the contractor. On the basis of the same, payment, pertaining to the bill, is 

released by the concerned Dept. Thus, RA Bill issued by Dept. is at par with the 

Invoice. Copies of such RA Bills were already submitted along with Refund Claim. 

4.12. As regards dates of bills/invoices are in different months and payment of service 

tax was made on 15.12.2015 & 16.12.2015, service tax was paid late and therefore 

interest was also paid along with tax. The tax paid vide various challans, for which 

refund was claimed, was also reflected in ST-3. 

4.13. Appellant has submitted that the Departmental Audit has already been completed 

for the period covered in the refund claim and there is no any adverse observations 

in the audit in respect of Figures shown in the Service Tax Returns and related 

documents verified by the audit team. Therefore the lower Adjudicating Authority has 

erred in stating that the refund claim fails in reconciliation with relevant details of ST-

3 returns and invoices. 

4.14 The Appellant had entered into contracts which were tendered! executed prior to 

01.03.2015 and also after 01 .03.2015 for which refund is not admissible. As per the 

impugned order, in ST-3 return for the period October-15 to March-16 (for Quarter 

January to March) Cenvat credit availed and utilized pertains to contracts entered 

into after 01.03.2015. 
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4.6 Appellant submitted that when a person is not able to quantify the 

material portion involved in the execution of works contract, they have an option to 

follow Service Tax (Determination of Value) Rules, 2006. The Service Tax 

(Determination of Value) Rules, 2006, rule 2A (ii) provides that where the value is 

not determined under sub clause (i) of Rule 2A, the service tax payable is to be 

determined, in case of original works service tax shall be payable on 40% of total 

amount charged for the works contract and in other case of works contract, tax is 

payable on 70% of total amount charged for the works contract. As the value of 

taxable service is determined in accordance with Service Tax (Determination of 

Value) Rules, 2006, it cannot be said that the appellant has claimed any 

abatement. 

4.7. Appellant submitted that Section 102 of the Finance Act, 1994, nowhere 

specifies the category of Services as mentioned in impugned order. The section 

specifies the nature of work for eligibility of Refund claim and not the category under 

which tax is to be paid. Therefore the lower adjudicating authority has not given 

prooer justification in rejecting the refund claim on this ground. 

4.8 In respect of justification whether the amount was paid towards the services 

prol/ided to the Government during the period 01 .04.2015 to 29.02.2016 in respect 

of contracts entered prior to 01.03.2015, appellant submitted that they provided 

detailed sheet alongwith calculation of tax and challan paid invoice wise and had 

also submitted copy of invoices raised to various Government departments during 

the above said period and that fact is also reiterated at point no. 16 of the impugned 

order "Particular of gross income" that contract were prior to 01 .03.2015 and at point 

no. 17 that the amount was paid towards the services provided to the Government 

during the period 01 .04.2015 to 29.02.2016. Copies of the same have also been 

submitted by them alongwith their submission. 

4.9 The Appellant is providing services of construction of government buildings. 

As per the provisions of Section 102 of Finance Act, 1994, a person is entitled to 

refund of tax only in respect of a contract entered into before 01.03.2015. The 

claimant has entered into contracts which are before 01.03.2015 and also after 

01.03.2015 for which refund is not admissible. The figures shown in ST-3 for the 

period from April-15 to September-15 and October-15 to March-16 included both the 

figures i.e. value of contracts entered into before 01 .03.2015 and after 01 .03.2015. 

However the refund is claimed only for the amount paid in respect of contracts 

enlered into before 01.03.2015 wherein Service Tax was not chargeable. 
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4.15 The amount of refund claimed is covered in first half year period i.e. 

April-15 to September-15 during which no Cenvat Credit was availed and utilized 

and that is forthcoming from ST-3 return filed for that period. Detailed sheet 

submitted along with refund claim provided the details of Challans paid which were 

reflected in the ST-3 return for H.Y. April-15 to September-15. 

4.16 As there was no Cenvat Credit availed and utilized in respect of amount of 

refund claimed, there was no question of reversal under rule 6(3) of CENVAT Credit 

rules. 2004. 

4.17 The Adjudicating Authority ought to have considered the facts that the 

appellant had paid interest for delayed payment of service tax as per then prevailing 

Service Tax Law. 

4.18 In subsequent period when service tax exemption is given w.e.f prior period i.e. 

onwards 01-03-2015, the question of payment of service tax does not arise on 

rendering services which were covered under exemption. 

4.19 When there is no authority to collect and retain service tax by the Revenue 

Authority, any sum paid by the appellant in whatever name i.e. tax, interest, penalty 

etc., is required to be refunded. Revenue Authority cannot be benefitted by 'Unjust 

Enrichment' by simply mentioning that there is no provision in the act to refund of 

excess amount paid on account of interest payment for delayed payment of service 

tax, when service tax itself was not leviable at all. 

4.20 Erroneous conclusion by adjudicating authority that out of total claim of 

Rs.26,69,455/- a sum of Rs. 12,72,572/- is reflected as Service Tax Receivable on 

31.03-2016 resulting balance amount of Rs. 13,96,883/- as either recovered from 

the customers or expensed out in the Profit & Loss Account .Erroneous observation 

by citing tendered rates clause of all contracts on Para No. 24 and observing in Para 

24.1 that the tendered were inclusive of Service Tax. Alleged ground that the 

appellant has passed on incidence of duty to any other person or expensed out and 

claimed refund of duty resulting in unjust enrichment — Vide Para No. 25 to 27 of the 

impugned order. The appellant has neither collected amount of service tax nor made 

any claim of refund of service tax from the Government Organizations. Figure of 

Service Tax Receivable of Rs. 12,72,572/- was in respect of Service Tax paid but 

receivable from Contracts entered after 01-03-2015, wherein Service Tax was 

collected and payable by them. The said figures has no any nexus of Services 

provided for contracts entered prior to 01-03-2015 for which Service Tax was paid by 

the appellant from its own pocket. g 
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4.21 The terms of contracts cited by the lower adjudicating authority as per 

Para 24, were tendered prior to 01-03-2015 and there was no applicability of Service 

Tax on services provided for Civil Construction to Government Organizations. 

4.22 All the contracts entered / executed prior to 01-03-2015, when service tax 

was not leviable at that time, cannot be said that any taxes leviable in future is also 

included in the tendered rates. 

4.23 The exemption granted under Notification No. 25/2012-ST dated 20.06.2012 

was withdrawn vide Notification No. 06/2015-ST dated 01 .03.2015. Since payment 

of Service Tax on these contracts was not agreed upon in the terms & conditions, 

the appellants had no option to pay Service Tax from their pocket and treat it as 

expenditure. Now, to bail out the government contractors from this situation, the 

exemption was retrospectively granted by virtue of Section 102 of the Finance Act, U 
1994. If expensing out is treated as passing of the burden, then all such claims are 

hit by the bar of unjust enrichment and make the very provision of Section 102 of the 

Finance Act, 1994 redundant and otiose. It is well settled canon of interpretation that 

statute should be interpreted in such a manner that no part of it becomes redundant. 

Thus, findings of the learned adjudicating authority that the Service Tax amount has 

been expensed out and passed on to the customers is bad in law and erroneous and 

stratagem to defeat the rights of the appellants to get refund. Also it is against the 

legislative intent. 

4.24 Appellant submitted that when Service Tax was not leviable at the time of 

entering contract, the same cannot be treated as included in the contract. Reliance 

is placed on the following judicial pronouncements: 

a. CIMMCO Ltd Vs CCE [1999 (107) ELT 246 (CEGAT)], wherein Hon'ble CESTAT has 

held that Condition in work order that rates inclusive of all duties, taxes 'does not mean 

that excise duty is covered by it especially when appellant taking a stand from the 

beginning as to non-excisability of goods - Duty burden not passed by appellants to their 

customers - Refund admissible to appellants in cash or credit to their Personal Ledger 

Account - Section 1 lB of Central Excise Act, 1944." 

b. Panihati Rubber Ltd. Vs CCE [2001 (127) ELI 742 (Tri.Cal.). In this case, 

classification in respect of hose pipe for railways was in dispute. On the matter being 

finalized in favour of the assessee, consequent refund was found to hit by the bar of unjust 

enrichment as the contract was inclusive of duties. Hon'ble CESTAT, while following the 

CIMMCO case supra, held that Price fixed by Railways under the contract did not provide 

for an element towards the Central Excise duty. 

c. CC Bangalore Vs Larsen & Toubro Ltd. [2006 (200) ELI 132 (CESTAT)J wherein 

Honble CESTAT held that "Price at which equipment supplied to U.P. Government, no 

doubt, includes duty payable - However, goods being exempted from customs duty and 
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being sold at specified price under specific purchase order, no question of passing of duty 

burden to buyer arises - Bar of unjust enrichment not applicable - Refund admissible". 

4.25 The appellant has not recovered Service Tax from the Government 

Organizations and it had to bear the service tax from its own pocket as can be 

evidenced from Bills raised by the appellant which were as per tendered rates and 

not showing service tax figure, moreover, at the time of Entering the tender contracts 

service tax was not leviable, hence, the appellant was not entitle for claim of service 

tax from the Government Organizations. Even the audited accounts were also 

showing Service Tax payment on such contracts as expenses in accordance with 

the accounting principle. Appellant submitted that one of his service recipient i.e. 

Central Public Works Department had reimbursed an amount of Rs. 4,95,759/- to 

them towards the said Service Tax. Consequent upon the retrospective exemption, 

they have recovered the same from appellant's running account and thereby 

reversed the reimbursement of Service Tax. Thus, they have borne the entire liability 

of Service Tax from their own account. Copy of Correspondence submitted with the 

appeal. 

4.26 Reliance is also placed upon the decision of Hon'ble Apex Court in the 

case of M/s Sunrays Engineers Pvt. Ltd Vs CCE, Jaipur [2015 (318) E.L.T. 583 

(S.C.)] wherein Hon'ble Apex Court has held as under: 

Refund -Unjust enrichment- On reduction of rate of duty with retrospective effect, credit of excess 
amDunt given to buyers of goods — As burden of excess duty was not passed on to customers, there 
was no unjust enrichment in allowing assessee the refund of excess amount - Section 11 B of Central 
Excise Act, 1944. /para 31 

4.27 As far as expensed out of Service Tax Payment is concerned, appellant 

submitted that they had born the Service Tax and paid the same with interest 

payment for delayed payment. As per Normal accounting principle, service tax 

amount paid has been claimed as expenditure in the Profit & Loss for the F. Y. 2015-

16 considering the fact that the expenditure of that period as well as the amount and 

the year of its refund from Government is not certain. However, the refund amount of 

service tax shall be treated as income and the amount shall be credited to the Profit 

& Loss Account in the year in which the refund claim is passed and on receipt 

thereof to the appellant. 

4.28 The appellant, further, relies on the order for the identical issue passed by 

The Assistant Commissioner of Central Excise and Service Tax Division, Ahmedabad — 

Ill vide 010 Ref. No. 182/Ref/ST/AC/2016-17 dtd. 07-03-2017 in the case of M/s. Anand 

Assoc;iates, Gandhinagar. Copy of the Order is submitted with the submission. 

5. The Central Board of Excise and Customs vide Notification No: 26/2017- 

Cx(NT) dated 17.10.2017 read with Order No: 05/2017-Service Tax dated 16.11.2017, 

has appointed undersigned as Appellate Authori under Section 35 of the Central 
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Excise Act, 1944 or Section 85 of the Finance Act, 1994, as the case may be, for the 

purpose of passing orders in this appeal. 

Accordingly, personal hearing in the matter was held on 23.01.2018 which 

was attended by Shri Ankur Doshi, Chartered Accountant, authorized represental:ive ,on 

behalf of the appellant and submitted a written submission on 23.01 .2018 

FINDINGS:  

6. I have carefully gone through the facts of the case, the impugned order, 

appeal memorandum and further written submission made by the appellant. I find that 

since the present appeal is against rejection of refund therefore there is no need for 

compliance to provisions of Section 35F(i) of Central Excise Act, 1944 made applicable 

in Service Tax matters vide Section 83 of the Finance Act, 1994.The limited issue to be 

decided in the present appeal is whether the appellant is entitled to the refund of 

Service Tax of Rs. 26,69,455/- claimed to have been paid towards the Service tax 

liabilities during the period from 01 .04.2015 to 29.02.2016 in respect of Service provided 

to Government Department and local Authorities as provided in the Section 102 Finance 

Act, 1994 as amended vide Section 159 of the Finance Act, 2016. 

7. I find that refund has been rejected by the Lower Adjudicating Authority 

vide his impugned order on the grounds, inter a/ia, as detailed under Para 2 above. 

8. I find that, appellant has submitted various documents alongwith their 

written submission during the course of personal hearing (viz. Detail sheet for exempted 

contract, Copies of Service Tax Returns, reconciliation of figures shown in Refund 

claim, statement showing details of refund claim with a copy of supporting documents 

like R.A.Bill, Invoices, copy of acceptance of work order from the Government 

Department, copy of a letter from Government Department (CPWD) addressed to AC, 

Central Excise Division, Jamnagar, Balance sheet audited by the Chartered 

Accountant., CD containing all works orders executed prior to 01.03.2015), in support 

his contentions. 

9. On going through Para number 12 of the impugned order, it is noticed that 

the lower adjudicating authority has stated that the refund claim filed by the appellant on 

08-11-2016 and also held that the refund claim is within the time limit as specified under 

Section 102 of the Finance Act, 1994. Whereas, on going through the various 

documents submitted by the Appellant alongwith written submission, I noticed that the 

Appellant has submitted the copy of the Refund Claim having refund application date 

thereon as 6th September 2016. Further, on going through the impugned order dated 

06-02-2017 passed by the lower adjudicating authority, I noticed that the lower 

adjudicating authority at Para number 4 of the impugned order has directly 

demonstrated the discrepancies observed by them, which has also been mentioned at 
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point (i) to (viii) below Para 2 above. I find that at Para 20 of the impugned order, the 

lower adjudicating authority concluded as under :- 

"the claim suffers from several deficiencies, errors and omissions and also 

lacks of crucial information and documents required for deciding eligibility of the refund 

claim. It is the duty of revenue officer to seek, verify and to be satisfied that all relevant 

documents are proper and fulfills all the required aspects before sanction of any refund 

claim. In absence of the above stated documents, it is not possible for this office to verify 

and sanction the refund claim. The claimant has failed to furnish necessary documents and 

information as discussed supra...." 

Thus, it is fact that the Appellant failed to produce the relevant documents 

required by the lower adjudicating authority during the process of the refund claim. Now, 

alongwith Appeal and written submissions, the Appellant has submitted various 

documents, which were ought to have been submitted by them before the lower 

adjudcating authority during the process of the Adjudication which they failed to do so. 

In response to discrepancies on which the refund claims were rejected by the lower 

adjudicating authority vide the impugned order, the appellant had submitted the various 

documents at the time of filing appeal as also mentioned in their grounds of appeals. 

The documents submitted by the appellant are voluminous which require proper 

scrutiny. The Appellate Authority is not in position to verify all the invoices, contracts, 

work-sheet, reversal of Cenvat Credit, eligibility of refund claim on the basis of available 

impugned order. Hence, I am left with no option but to remand the order to the lower 

adjudicating authority, who shall verify the refund claim afresh. Thus, I am of the view 

that ii: will be proper to remand the case back to the lower adjudicating authority for 

scrutiny of the documents and passing of speaking and reasoned order. 

The Commissioner (Appeals) has power to remand as has been decided 

by the Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys (P) Ltd. 

reporl:ed as 2012(284) ELT 97 (Tn-Del). I also rely upon decision of the Hon'ble 

Tribunal in the case of CCE, Meerut-Il Vs. Honda Seil Power Products Ltd. reported 

in 2013 (287) ELT 353 (Tn-Del) wherein the similar views have been expressed in 

respect of inherent power of Commissioner (Appeals) to remand a case under the 

provisions of Section 35A of the Act. The Hon'ble Gujarat High Court in Tax Appeal 

No. 276 of 2014 in respect of Associated Hotels Ltd. has also held that even after 

the amendment in Section 35A (3) of the Central Excise Act, 1944 after 11.05.2011, the 

Commissioner (Appeals) would retain the power to remand. 

In view of above, I am of the opinion that this is fit case to allow the appeal 

by way of remand to the lower adjudicating authority to decide the matter afresh after 

scrutinizing all the relevant documents relating to the refund claim and after giving fair 

and reasonable opportunities to the appellant. Since, the documentary evidences 

submitted by the appellant to this Appellate Authority might or might not have been 

placed before the lower adjudicating authority and thereby the lower adjudicating 
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authority may have not appreciated the same. Therefore, the appellant is hereby also 

directed to submit all the copies of all the relevant documents, which they wish to, rely in 

the mailer to the lower adjudicating authority, within 30 days of the receipt of this Order, 

which they had submitted to this appellate authority by way of Appeal Memorandum and 

written submissions. I also noticed that the appellant has contended that the amount of 

refund claimed has been covered under the first half year period i.e. April-15 to 

September-15 during which, no Cenvat Credit was availed and utilized by them as 

forthcoming from ST-3 return filed by them. In this regard, I held that mere on the basis 

of the ST-3 return, it could not be concluded that the Appellant has availed and utilized 

the Cenvat Credit or otherwise. The Appellant has to produce the Cenvat Credit 

Register before the lower adjudicating authority on the basis of the which the lower 

adjudicating authority can ascertain the fact as to whether the Appellant has availed and 

utilized the Cenvat Credit or otherwise. Thus, I direct the Appellant to produce the self 

attested copy of Cenvat Credit Register for the period under reference within stipulated 

time of 30 days. 

The lower adjudicating authority is directed to call for all relevant 

information and documents required for deciding the eligibility of refund claim from the 

Appellant if not submitted by the appellant within prescribed time limit. The lower 

adjudicating authority is also directed to decide the case afresh on merits and pass 

speaking and reasoned orders on the documents and submissions of the appellant, by 

following principles of natural justice. The impugned order rejecting refund is set aside 

and appeal filed by the appellant is allowed by way of remand. 

S.?. cic1'd3 j4J  cf  dJ  3.tttT T fIr 3yc ( frr irr I 
9.1. The appeal filed by the appellant stand disposed off in above terms. 

By Speed Post 
To, 
M/s Patel Builders, 
Shiv Akash Apartment, G-1, 
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Copy to: 

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad. 
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot. 
3. The Additional Commissioner, GST & C.Ex, Rajkot Commissionerate, Rajkot. 
4. The Deputy Commissioner, GST & Central Excise Division, Jamnagar-I/ II. 
5The Jurisdictional Range Superintendent, (Through D.C, CGST Divn. Jamnagar) 
' Guard File. 
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