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In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Chandrakant Valvi,
Commissioner , Central GST & Excise, Bhavnagar has been appointed as Appellate Authority
for the purpose of passing orders in respect of appeals filed under Section 35 of Central
Excise Act, 1944 and Section 85 of the Finance Act, 1994.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

g 3 & WTaIET & «TTd U§ 9c /Name & Address of the Appellants & Respondent :-

@ 1. M/s. Shri Ram Kaxman Sthapatya Co., R. G. Road,, Tin Batti Chowk,, Dwarka,

|
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
ir1 the following way.
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FRTF 1944 H 4R 35B & ewid v faed wffRmw, 1994 H amwr 86 F 3iddd
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

23d Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
nentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/- where amount of dut[y demand/interest/ fpenalty/ refund is %tp 5 Lac., 5 Lac'to

0 Lac and above 50 Lac respecfively in the form of crossed bank drafi in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of an
nominated public sector” bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed a%alnst
(one of which shall be certified copy) and should be accorngl)anled 1:()%/ a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demarided & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than flft%’ L. s rupees, in the form of
crossed_bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2} and (24) of the section 86 the Finance Act 1994, shall er
filed in For ST.7 as prescribed under Rule 9 {2) & 9(2A) of the Service Tax Rules, 1994 and\d
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise f/\ppeals) (one of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Cominissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

() ey g, Sl 3eU ek Ud Qart e Titer ((RT) & Uiy Il & Fee F dedrg
3cule; Yoo HBTAR 1944 T URT 350® & Jiceld, S A facdr sfafamer, 1994 4 amr 83 &
el AT F S e T TS, 58 e F ufa el orRERer F e s wEy 3eug

YER/AAT FT AT & 10 Yidrd (10%), ST AT Ud AW fqarfed &, ar S, S9 dHae Ak

faarfed B, & eprarer fhar siw, a6 5@ arr & 3Ead S S arelr anfata g 1R gw

g TIT H AHAF 7 g

ST 3cUIE Yo Ud WA & IHeld “AieT fhU 1w gos & e anfder §
(i) aRT 11 3 & 3id9d &
(ii) HAdT AT FT o IS TdT T
(i) A AT ATEE & Fuw 6 ¥ iR ¥ WA
- gt IF T 38 ORT & gaue faedid (F. 2) JTeEd 2014 & 3T & qd fREr el
ity & water faanreler ¥t 37sil U 3T &1 oy sTet greri/

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,

1944 which is also made applicable to Service Tax under Section 83 of the Financs Act, 1994,

an appeal against this order shall lie before the Tribunal on payment of 10% of the duty

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10

Crores, -
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
1i1) amount payable under Rule 6 of the Cenvat Credit Rules .

- provided further that the provisions of this Section shall not apply to the stay
application and appeals gendmg before any appellate authority prior to the commencement of
the Finance (No.QFAct, 2014.
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A revision application lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Departmenf of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or

to another factory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

A 3U1E ek &1 I fhT 9T 8IRA & 16T, 0l 7 8ISt Y Al e fRar amm &1/
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards p?ﬁrment of excise du(tiy on final products
e

urder the provisions of this Act or the Rules made there under such order is l?assed by the

/C\‘.c‘gningigsgloner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .

39U 3M9eA B @Y giddl GUT WEdr EA-8 F, S & ded 3culed e (i) e,
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The above %pplication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (A%peals_) Rules, 2001 within 3 months from the date on which the order
sgught to be appealed against is communicated and shall be accompanied by two copies each
of the QIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
ev.dencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount
involved in Rupées One Lac or less and Rs. 1000/- where the amount involved is more than
Ru‘Pees One Lac.

aft; 38 R H FF AT AW F TACY § A TIF T Y & AT Yo H A, 39qFA
G Y FBRAT ST ATRY SF 9o & @ &V o &y T 98 F § aw & v auieaty sda
AT F TF 0 T FY BN H U 3Mde R Sl § 1/ In case, if the order
covers various numbers of order- in Original, fee for each O.1.O. should be paid in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or

the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising F?s. 1 lakh fee of Rs. 100/- for each.

TeTHANOT FaEeE e ARRTA, 1975, F Il & ITAR Hel RN T T IGA &
9fy W ARG 6.50 T 1 FIRTET Yed IHC @ gl A /

One copy of application or 0.1.O. a8 the case may be, and the order of the adjudicating
augthorigy shall%%ar a court fee stamp of Rs. 6.50 ag prescribed under Schedule-I 11J'1 terms of
the Court Fee Act, 1975, as amended.

AT e, FeAT 3cUE YeF UG Jared el FaraniEeter (BT [aftn) SaEree, 1982 # afvia
TG 3= TEUd ARGl F GiEATId S are orEAr dr 3 o earr anefda fRar Ser €1/

At-ention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules,

Tog AT RS & 3N AW HA ¥ Weta den, @Bega 3R adiadd gauet & fo,

3ol fasmeir d9urse www.cbec.gov.in T & Fhdl & | /

For the elaborate, detailed and latest ¥rovisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in
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1:ORDER IN APPEAL ::

M/s Shri Ram Laxman Sthapatya Co., M.G.Road, Tin Batti Chowk, Dwarka,-
361335 (hereinafter referred to as 'the appellant ') registered as service providers and
holding Service Tax registration No. AAFFR8539NST001 filed a present appeal against
the Order in Original No. DC/JAM/R-432/2016-17, dated 10.02.2017 (hereinafter
referred to as ‘the impugned order’) passed by the Deputy Commissioner, Central

Excise Division, Jamnagar (hereinafter referred to as ‘the Lower Adjudicating
Authority’.

2. The facts of the case are that the appellant filed a refund claim of
Rs. 42,39,823/- of Service Tax on account of retrospective exemptions granted to the
Service Provided to the Government Department and local Authorities as provided in
the Section 102 Finance Act, 1994 as amended vide Section 159 of the Finance Act,
2016. The Refund claim was claimed under Notification No. 09/2016-ST. The claim
pertains to Refund of Service Tax under Section 102 of the Finance Act, 1994 (as
enacted vide Section 159 of the Finance Act, 2016). On scrutiny of the refund claim by
the proper officer, it was found that the appellant was required to submit following

documents/ information and they have not submitted the same.

i The copies of relevant contract of relevant contracts/ agreements with terms &
conditions duly stamp duty paid, since the refund is to be granted only
in respect of contracts entered prior to 01.03.2015 which is mandatory
requirement.

ii. Evidence of Service Tax payment in respect of Service provided to the
Government organization for which refund claim filed.

iii. Detailed calculation sheet detailing contract-wise / Bill wise payments
received and service tax thereon payable. The appellant has not submitted any
details regarding their total gross income and actual service tax payable thereon
and further they have not specified gross income on which they had made the
excess payment of service tax then of actual required to be made and merely on
submission of Service Tax payment Challans , the claim has been filed. The
appellant has not submitted any evidence / calculation sheet to that effect that

the refund claimed is part of the Service Tax returns filed by them.

iv. Nothing is forthcoming from the records , whether the appellant has
reversed CENVAT credit amount towards the services so exempted
retrospectively.

V. The appellant has not mentioned specific service category under which

they have provided service to the Government and now claimed as

Refund.
(é, Page 3 of 12

Vi. Self-certified documents.
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3. The above observation culminated into issuance of Show Cause Notice
No. V.44(18) 62 /Refund/2016-17 dated 22.12.2016 for rejection of refund claim. The
said show cause notices was adjudicated by the proper adjudicating authority vide the
impugned order, under which the Refund claim of Service Tax, amourting to

Rs. 42,39,823/-was rejected.

4. Being aggrieved by the impugned order, the appeliant filed the present

appeals, interalia, on the following grounds:

As per submission made with appeal memorandum filed on 13.04.2017

4.1  Appellant submitted that their firm is engaged in providing construction work on
contract basis and the firm is Approved Civil Contractor in various Government
Organization like Military Engineer Service, Bharat Sanchar Nigam Limited etc.
During the Financial Year 2015-186, their firm has carried out construction contract &

sub contract of Military Engineers Service only.

4.2 Appellant submitted that there was no Service Tax liability on Construction
Services provided to Government contract upto 28/02/2015. However in Finance
Act, 2015 and Vide Notification No. 06 of 2015, Hon’able Finance Minister withdraws
the exemption in respect of services provided to the government, a local authority or
a government authority, by way of construction, erection, commissioning,

installation, completion, fitting out, repair, maintenance, renovation or alteration.

4.3  Appellant submit that they have paid Service Tax in Financial Year 2015-16 on
construction service provided to Military Engineers Service. They referred the
Section 102 of the Finance Act, 1994. In context to Section 102 of Finance Act,
2016, they have filled refund application with lower adjudicating authority vide
application dated 07/11/2016 which was rejected.

4.4  Appellant submitted that they have submitted the copy of Extract of IAFW —
2249, Condition 2-A & 3 of IAFW — 2249 (General Condition of Contract) apply to all
the contractors. As per these conditions they are not in position to provide classified
documents without prior approval of Engineer-in-charge of Military Engineering

Service.

However lower adjudicating authority has not considered Copy of Form — R
which was supported by thier service tax Bill in which they have not charged any
amount of service tax from MES, the Running Bill which was duly signed by
Military Engineering Service authority mentioning contract number and the
running bill also specify the work done by their firm and that for government
organization which was not meant for any business or commercial use, and the
calculation sheet in which they calculate the amount received towards the

Page 4 of 12



Appeal No: V2/175/RAJ/2017
-5-

running bill and service tax calculated and paid on total amount. The Running
bills of contract duly signed by Military Engineering Service authority clearly
indicate that the contract with government authority. Appellant stated that they
have also submitted tender acceptance letter (tender accepted by Military Engineering
Service authority) which again clearly indicate that the contract with government
authority. Tender acceptance letter was duly dated and signed by Military Engineering
Authority, they have claimed for Service tax refund only for that contract which was
entered prior to 01/03/2015. Appellant submit that they are not in position to provide
agreement due to secrecy clause. In addition of all above, they also requested
concerned Military Engineering Service authority to provide agreement / contract
document to submit to service tax department. However concerned Military Engineer

Service authority replied that they also asked their higher authority and reply will be
followed.

4.5 Appellant further, submitted that they have provided calculation sheet, it was
clear that they did not claimed any abatement in respect of Service Tax but they have
taken valuation as per Determination of Valuation Rule 2A. They have also taken the
same Valuation for filling of two half yearly return for F.Y. 2015-16. Two ST-3 for both
the halif year of F.Y. 2015-16 also copy provided to lower adjudicating authority with
Refund Application dated 07/11/2016. From this calculation sheet, appellant submitted
that they also provided quarter wise and bill wise reconciliation of Service Tax
calculation with respect of Service Tax Return ST-3 filled. In that reconciliation also
specifically mentioned the amount of deduction as per Valuation Rule 2A and has not
taken any abatement. Appellant submitted that lower adjudicating authority has not
taken into consideration the bills in which no service tax charged separately and then

also they have paid the service tax out of our pocket.

4.6 Appellant refer the definition of works Contract Service in terms of section
65(108)(zzzza). Further submitted that their service of work Contract falls under section
102(1)(a) a civil or any other original work meant predominantly for use other than for

commerce, industry or any other business or profession.

4.7 Appellant submitted that they have paid Service Tax towards the services
provided to the government during the period 01/04/2015 to 31/12/2015 in respect of

contract entered prior to 01/03/2015 and paid Service Tax with Interest whenever

applicable.

4.8  Appellant has submitted in Half Yearly return ST-3 for April — 2015 & September
— 2015, they have claimed exempt of service in respect of augmentation of water
supply, also mentioned the same in Service Tax return ST — 3 Part A Si. No. 11.2 with

Notification Number and Serial Number. As per Notification No. 25/2012-ST SI. No. 25 :

(/ Page 5 of 12
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“Services provided to Government, a local authority or a government authority by way of
— (a) Water Supply, public health, sanitation conservancy solid waste management or
slum improvement and up-gradation or,” which was exempted from Service Tax. Further
submitted that during the refund proceed, in show cause notice or in personal hearing
lower adjudicating authority did not ask to provide the evidence for this exemption. If it

was asked they would have provided the documents.

4.9  Appellant has submitted that , as far as SSP exemption for the aggregate value
of taxable service charges in first consecutive invoices during the Financial year is
concerned, they submitted that as per their submission they take the SSP exemption in
2" Bill of the F.Y. 2015-16 as first bill is of Rs.123425/- only. This will not make any

difference in taxability of service tax and refund claimed.

410 Appellant has submitted that they have not taken any CENVAT credit in F.Y.
2015-16 and the same can be shown in ST-3 of F.Y. 2015-16. Therefore they are not
required to follow the mandatory provision of Rule 6 of the Cenvat Credit Rules, 2004

for appropriately reversing the CENVAT credit.

411 Appellant has submitted that, as the special provision granting exemption
retrospectively from 01/04/2015 means, appellant has no liability to pay Service Tax in

certain cases as mentioned in Section 102 of Finance Act, 1994. When there was no

-tax liability there was no liability of interest also. Hence, interest paid on service tax

which was not their liability and exempted retrospectively was equal to payment service

tax and eligible for refund.

4.12 Appellant has submitted that as regards an amount of Rs.22,19,789/- is
outstanding in balance sheet under the head “Loans & Advances — Service Tax
Receivable’ was observed by adjudicating authority from Audited Report for the F.Y.
2015-16 which clearly indicate that the Service Tax was not charged to any other
person and stand as receivable. Appellant submitted that Service Tax Receivable
account which clear that the Service Tax Receivable from Department. So there was no
question of liability passed on to the customers or expensed out. Further submitted that
they provide all bills and Running bills duly signed by Military Engineering Service
authority with Form — R. In bills they were not charged any Service Tax with bill. In
calculation sheet provided, they calculate service tax on Gross amount received from
Military Engineering Service and paid the same. By this it was very clear that they did

not charged Service Tax from customers and also not expensed out the same.

4.13 Appellant has submitted that they have filed affidavit dated 05/11/2016 in respect
of three contracts involving Service Tax of Rs.19,84,199/- wherein appeliant affirmed
that Service Tax deposited by them for Rs.19,84,199/- was reimbursed to them by

Military Engineering Service department, but adjudicating authority by citing the case

é Page 6 of 12
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laws noted that “the claimant has requested the refund so that they can reimburse the
same to the customer, which can be equated with issuance of credit notes” but failed to
mention that this observation was only for amount of Rs.19,84,199/-., adjudicating
authority made observation and given finding regarding refund claim of Rs.19,84,199/-

a‘nd did not mentioned about the balance refund claim of Rs.22,49,789/- for which all

" the necessary document provided, on the basis of which it was clear that we have not

passed on the burden of Service Tax to another and put in their Balance Sheet under
the head Loans & Advances.

As per additional submission filed on 23.01.2018 during the course of personal
hearing.

4.14 Appellant has submitted that they have submitted Tender Acceptance
Letter from MES, which was acceptance of Work with Date of Tender, Nature of Work
and Name of Party giving tender and accepting tender and also produced Running bills
which was passes by MES and on the basis of which contract payment release by
Account Department of MES. However, lower adjudicating authority mentioned that the
agreement was only crucial document as per Finance act section 102, However said
section nowhere speak about the necessity to produce agreement only for claiming
refund, but if agreement was not available as mentioned in the Appeal filed for the
reason, than other documents which were provided as per section 102 , but the same

have not been considered by lower adjudicating authority.

415 Appellant has submitted that in respect of proper guantification of refund
amount claimed, they have provided chart, enclosed with the submission along with the

following columns:

1) Invoice Number,
2) RAR number,
3) invoice Date,
4) Name of Contract and Contract number,
5) Gross Bill Amount,
6) Exempted service, if any,
7) Deduction as per Valuation Rule 2A,
8) Net Taxable Value,
9) Service Tax Amount,
} Interest Amounts,
) Total Service Tax Paid,
12)  Actual Amount Payable,
) Extra/Excess
) Paid & Claimed as Refund,
15) Reason in Brief for Exempt / Tax Payable / Refund

Appellant submitted that they have not claimed abatement. Appellant submitted
that have submitted form ‘R’ with Invoice, RAR, Service Tax Calculation and Challan of
Servica Tax paid as per calculation, confirming in respect of service charged and
service tax paid thereon. Appellant further submitted that they have just received
Tender Acceptance letter and RAR from MES authority, both these documents issued
by MES authority i.e. Government authority. They also submitted that they have
attachad reconciliation of 26AS with Bank Statement, in 26AS showing name of
Government authority who paid to them after deducting TDS and Bank statement

matchas that amount with their Bill.
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4.16 Appellant has submitted that as definition of Works contract service
includes the nature of service which was there in section 102 of the finance act. Deputy
commission failed to see the nature of service and not any specific name / category of

service.

4.17 Appellant has submitted that Deputy Commissioner did not ask to provide
the evidences for exemption during the refund proceedings or in personal hearing.
Appellant submitted that they have running bills for all these water augmentation
contract which clear that this was exempted under service tax vide Notification No.
25/2012-ST dated 25/06/2012 vide Sr. No. 25. RAR and their Invoice for these service

are submitted with the submission.

418 Appellant has submitted that Small Service Provider exemption of
Rs.10,00,000/- as provided in Notification No. 33/2012-ST should be calculated in First
Consecutive Invoices for which service tax apply, however in calculation provided by
them, they by mistake take the exemption from 2nd bill, however in revised calculation
the same is taken in 1st bill and there was no impact on service tax. Original and

revised chart submitted.

4.19 Appellant has submitted that they have paid interest on delay payment of
service after due date of payment. However the service tax liability was cease to exist
due to restoration of exemption and therefore no interest liability exist and the refund of

the same should be granted

4.20 Appellant has submitted that as regard the amount of Rs.22,49,789/-, they
have submitted certificate given by MES authority, wherein they declared that no refund
of Service Tax was made for following contract for which appellant claim refund amount
of Rs.22,49,789/-

Sr. No. Contract No.
1 GE(AF)/3/75 of 2014-15
2 CWE(AF) BHUJ/Jam/95 of 2014-15
3 CWE(AF)Bhuj_Jmr 43 of 2014-15
4 CWE(AF) BHUJ/Jam/17 of 2015-16
5 CWE(AF) BHUJ/Jam/12 of 2015-16
6 CWE(AF) BHUJ/Jam/26 of 2015-16
7 GE (AF) J-232 of 2012-13 ‘
8 GE (AF) Jmr 152 of 2013-14
9 GE (AF) Jmr 153 of 2013-14
10 CWE(AF) BHUJ/Jam/25 of 2015-16
11 CE(Navy) Mumbai 47 of 2013-14 1
12 GE(I)(N)Porbandar 64 of 2014-15
13 CE (Navy) Mumbai - 63 of 2012-13
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Further appellant has submitted that Rs.19,84,199/- was refunded by MES
before the restoration of exemption, as the contract terms specifically exempt the
service from Service Tax at the time of passing the tender and will liable for any Service
tax liability after acceptance of tender. However when Service Tax Exemption restored
by Government by Finance Act, 2016, MES department issued demand notice asking to
deposit the amount Rs.19,84,199/- granting six month’s time to deposit the amount with
MES otherwise they will deduct the amount in their other contract's bill pending with
MES. They also gave affidavit to lower adjudicating authority either to pay refund
amount of Rs.19,84,499/- directly to MES or grant refund to them, so as to return to the
MES as demanded and again requested to directly pay the said amount to MES

Department. Appellant submitted that it would not attract unjust enrichment.

4.21 Appellant has submitted a copy of refund order issued by Assistance
Commissioner of Service Tax Division-l Ahmedabad in the case of M/s. Vijay

Construction Company, Ahmedabad, and stated that the same is having identical issue.

5. The Central Board of Excise and Customs vide Notification No: 26/2017-
Cx(NT) dated 17.10.2017 read with Order No: 05/2017-Service Tax dated 16.11.2017,
has appointed undersigned as Appellate Authority under Section 35 of the Central
Excise Act, 1944 or Section 85 of the Finance Act, 1994, as the case may be, for the

purpose of passing orders in this appeél.

Personal hearing :

Personal hearing in the matter was granted on 23.01.2018 which was
attended by Shri Umesh Ravani, Chartered Accountant, on behalf of the appellant. He
reiterated the submission made with the appeal and filed additional submission on
23.01.2018.

FINDINGS:

6. | have carefully gone through the facts of the case, the impugned order
and the submissions of the appellant in the memorandum of appeals and additional
submission. | find that since the present appeal is against rejection of refund therefore
there is no need for compliance to provisions of Section 35F(i) of Central Excise Act,
1944 made applicable in Service Tax matters vide Section 83 of the Finance Act,
1994.The limited issue to be decided in the present appeal is whether the appellant is
entitled to the refund of Service Tax of Rs. 42,39,823/- claimed to have been paid
towards the Service tax liabilities during the period from 01.04.2015 to 29.02.2016 in
respect of Service provided to Government Department and local parties as provided in
the Section 102 Finance Act, 1994 as amended vide Section 159 of the Finance Act,
2016.
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7. [ find that refund has been rejected by the Lower Adjudicating Authority

vide his impugned order on the grounds, inter alia, as detailed under Para 2 above.

8. | find that, appellant has submitted various documents alongwith their
written submission during the course of personal hearing (viz. Original chart showing
refund amount claim, revised chart showing refund amount claim, 26-AS and
reconciliation of 26-AS with Bank Statements, RA Invoices, Certificate issued by MES
Authority, Copy of Affidavit, Copy of Refund Order passed by AC, Service Tax Divn-l,

Ahmedabad, Bank Statements etc.) in support to his contentions.

9. On going through Para number 12 of the impugned order, it is noticed that
the lower adjudicating authority has stated that the refund claim was filed by the
appellant on 07-11-2016 and also held that the refund claim is within the time limit as
specified under Section 102 of the Finance Act, 1994. Whereas, on going through the
various documents submitted by the Appellant alongwith written submission, | rioticed
that the Appellant has submitted the various copies of respective documents. Further,
on going through the impugned order dated 10-02-2017 passed by the lower
adjudicating authority, | noticed that the lower adjudicating authority at Para number 4 of
the impugned order has directly demonstrated the discrepancies observed by them,
which has also been mentioned at point (i) to (vi) below Para 2 above. | find that at Para

20 of the impugned order, the lower adjudicating authority concluded as under :-

“the claim suffers from several deficiencies, errors and omissions and also
lacks of crucial information and documents especially contract agreements required for
deciding eligibility of the refund claim. It is the duty of revenue officer to seek, verify and
to be satisfied that all relevant documents are proper and fulfills all the required aspects
before sanction of any refund claim. In absence of the above stated documents, it is not
possible for this office to verify and sanction the refund claim. The claimant has failed to

furnish necessary documents and information as discussed supra....”

Thus, it is a fact that the Appellant failed to produce the relevant
documents required by the lower adjudicating authority during the process of the refund
claim. Now, alongwith Appeal and written submissions, the Appellant has submitted
various documents, which ought to have submitted by them before the lower
adjudicating authority during the process of the Adjudication which they failed to do so.
With regard to the plea of the Appellant that the lower adjudicating authority did not ask
them to provide the evidences for exemption during the refund proceedings or in
personal hearing, In this regard, | am of the opinion that the it is required for the
Appellant that if they availed the exemption, they have to provide all the respective

evidences based on which they availed exemption. The onus is on the Appellant to

p[Qv;e_g‘fthat they have correctly availed the exemption. With regard to discrepancies on

(6 Page 10 of 12



~ Appeal No: V2/175/RAJI2017

1 -

the basis of which, the refund claims were rejected by the lower adjudicating authority

vide impugned order, the appellant has submitted the various documents at the time of
filing appeal as also mentioned in their grounds of appeals. The documents submitted
by the appellant are voluminous which require proper scrutiny. The Appellate Authority
is not a in position to verify all the invoices, work-sheet, reversal of Cenvat Credit,
eligibility of refund claim on the basis of available impugned order. Hence, | am left with
no option but to remand the order to the lower adjudicating authority, who. shall verify
the refund claim afresh. Thus, | am of the view that it will be proper to remand the case
back to the lower adjudicating authority for scrutiny of the documents and passing of
speaking and reasoned order. Further, | also noticed that with regard to the issue of
Service Tax of Rs.19,84,199/-, the appellant filed an affidavit dated 05/11/2016 wherein
appellant affirmed that Service Tax deposited by them has been reimbursed to them by
MES, which was now claimed back by MES Department and they have been instructed
to file refund claim. In this regard, | find that the Appellant is approved Civil Contractor in
various Government Organisations, it is not understood under which circumstance and
for what purpose, the Appellant has produced an Affidavit dated 05/11/2016. The
appellant should have produced the copies of the respective ledgers, certificates issued
by the Chartered Accountant, correspondence made by MES Department regarding
reimbursement of Service Tax, which claimed back by MES Department. Thus, in
absence of concrete documentary evidences, by filing of mere an Affidavit, it could not
be established that the Appellant had deposited Service Tax, which was reimbursed to
them by MES and MES Department has now claimed back from the Appellant. The
Appellant ought to have produced the copies of ledger accounts of MES Department to

substantiate their plea.

10. The Commissioner (Appeals) has power to remand as has been decided
by the Hon’ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys (P) Ltd. reported
as 2012(284) ELT 97 (Tri-Del). I also rely upon decision of the Hon’ble Tribunal in the
case of CCE, Meerut-ll Vs. Honda Seil Power Products Ltd. reported in 2013 (287)
ELT 353 (Tri-Del) wherein the similar views have been expressed in respect of inherent
power of Commissioner (Appeals) to remand a case under the provisions of Section
35A of the Act. The Hon’ble Gujarat High Court in Tax Appeal No. 276 of 2014 in
respect of Associated Hotels Ltd. has also held that even after the amendment in
Section 35A (3) of the Central Excise Act, 1944 after 11.05.2011, the Commissioner

(Appeals) would retain the power to remand.

11. In view of above, | am of the opinion that this is fit case to allow the appeal
by way of remand to the lower adjudicating authority to decide the matter afresh after
scrutinizing all the relevant documents relating to the refund claim and after giving fair
and reasonable opportunities to the appellant. Since, the documentary evidences
submitted by the appellant to this Appellate Authority might or might not have been

placed before the lower adjudicating authority and thereby the lower adjudicating
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authority may have not appreciated the same. Therefore, the appellant is also hereby
directed to submit all the copies of relevant documents, which they wish to rely in the
matter to the lower adjudicating authority, within 30 days of the receipt of this Order,
which they had submitted to this appellate authority by way of Appeal Memorandum and
written submissions. | also noticed that despite of bulky documents produced by the
appellant, still, they have not submitted any copy of the contracts entered into with the
respective Government service recipient, which is a prime requirement of the lower
adjudicating authority as held at Para 20 of the impugned order. In this regard, | direct
the Appellant to produce the copies of the contracts and other required documents
before lower adjudicating authority for the period under reference within stipulated time
of 30 days.

12. The lower adjudicating authority is directed to call for all relevant
information and documents required for deciding the eligibility of refund claim from the
Appellant, if not submitted by the appellant, within prescribed time limit. The lower G
adjudicating authority is also directed to decide the case afresh on merits and pass
speaking aﬁd reasoned orders on the documents and submissions of the appellant, by
following principles of natural justice. The impugned order rejecting refund is set aside

and appeal filed by the appellant is allowed by way of remand.

2.8 FNERATIN IRT gof T 75 el 7 AU SWeFa ads & Far amar &
12.1 The appeal filed by the appellant stand disposed off in above terms.
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M/s Shri Ram Laxman Sthapatya Co., M/s 2 T ST&HIT TATGT Sy,
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Copy to:

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

3. The Additional Commissioner, GST & C.Ex, Rajkot Commissionerate, Rajkot.

4. The Deputy Commissioner, GST & Central Excise Division, Jamnagar-! / I1.

5. , The Jurisdictional Range Superintendent ( Through CGST Division Jamnagar). .
.\S/Guard File.
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