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O(3/RO o1Ic, ?.??.Ro?I 3loi°i r, to-cIa-d t, 3iiLlctd, 'lc1I cb. 

34) 3cIlc ic'b iIcic1dI. t f;kc 3ZIf SS'd c11 14TTC Zt 3 -YI, 31• ?TJR ?S ir 

3J9f  d  3f 3fl qTft r 31t[ ',ll11ch  

Icfc1 fTF  

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Chandrakant Valvi, 
Commissioner , Central GST & Excise, Bhavnagar has been appointed as Appellate Authority 
for the purpose of passing orders in respect of appeals filed under Section 35 of Central 
Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3ltR 3iI-l -d/ klcfd 31IIcl-d/ 3'1I-1 -d/ '1i6i-1' 31I-lc1, c-cI 3c'-1I lc/ 'lI'4"., i'ic*k / 1I-Io+dk 

I lTth1Tl ci '4-Ie 3TIT '1Ic-t: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham 

r flcl,ci'i & Iitc F 'lid-i T -I /Name & Address of the Appellants & Respondent :- 

1. M/s. Magnus Enterrpise, J/ 16-1673, Ranjit Nagar, Jamnagar, 

ET 3Ur(3TW) ifTr ii'r IId 3 -C1 / 
3P-))e1 TTT 'l-Icbdi 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

]1i 5cLflC., 1çc1i tE .1lcI,t 3i.1lcl II11iI i1 3i'f, 
fd-i ,1944 c11 1JTU35B 3PT v fr 31tTT, 1994 c 

¶Id-1Id T 1clic 1/ 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) 11cb.UI d- jcba1 1 ;fl* d-IId-lcI d-U ]c'4- , o-i4 .3c'-IIC,ol c4' tR1 34c'k1 
,-jpnfXuT t Io, oi'icli 2, 3T[t. d-I, cl , t  f1 1TfV I! 
The special bench of Customs, Excise & Service '?'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) l.lt,t 1(a) l c-IL V 1V 3Ttfrlfr 3TlRTT F-t 31''l* d-11 I c, PT 3c'1IC, l ç  T 

3l'-ik oIITfI1DT (i-è.) r qfr )Iciii, , CJ c-tel, lIc'l @ 31Wf 

3I-lJlK- oo 4 'f -  U 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2 1d Floor, Bhaumah Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 4io-c-1 3ctI, 1e-cI, 

if 86 3T 

35B of CEA, 1944 



(iii) 3.Lflc14 I1cbU 4-j- 3jcfr -çjç1 ft ff1V ic) 3çL4  lc-ct (3-rt1f)  i*ic l, 2001, 

EA-3 tzR rrt -u T1 I 
c-  ITT, sjj 3c4Ic 1F cl d-idl , -lIsi *f  3Th eIdIIlI dl.?41 TfIIT, 5 

1,000/- ' -i,_5,000/- tlf 3ThT 10,000/- tIIt1IftIT TIT  t 1 41i 1c1da-1 cbI TIftd 
 Fi dIdlo1, Id 3LIl f lIslI FTW c1Io-f ft 4'I 

TU 5TFt IId TtFI_TU ¶T iTT H1tT HIitr  f dIciI, 

c  3T lNslt i?r 1T PTfV 1i Ild )c c-1NIIlcMUT c{ ]NsiJ 1ir I FTTT 31T 

(-?. 3ut) flv 3-q9 nr 500/- ilT fftr i-c 4oj lt11T li 

The appeal to the Appellate Tribunal shall be filed in quaciruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs. 10,000/- where amount of duty dernand/interest/pena1ty/refund is pplo 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form 01 crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bnch of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee  of Rs. 500/-. 
3I(1lc 11uT HH1tT 3Jtflf,  tIT 3tff, 1994 c,)  I1T 86(1) 3T1 
fiic, 1994, 1PT 9(1) d6d 1tñftT S.T.-5 t IT T1I 

f 3tf c   (39  d-fl1 

r?r Tv) 31   i wv-i, cli irrr  4 nr 34 eH1I 

dRil iJ-1c1I, 'l"-W 5 1T 3iH cbH, 5 IT '&"-V ZIT 50 elkil '&'-P dc1-  3-fTJT 50 RT '-IiJ 

3Tfl fr bd-T: 1,000/- 5,000/- 3T4V 10,000/- t4lI T flrftr i-ii ic-q 4) 1? 
-IcIdo1 c4'I fiiiftir 1c-1 T dklIo1, +IIId 314)cdI iir1lui r iwi - IcE 4 - k 
1Id t IcO-I'4 F TZT 1T 1bc1 act' fr yHo1I rctr I 

r -ldIdI1, ici 4  3g ]Ls1I 9T 1TfiZ 1i 1sIIlci 31iR?'k1 iiiui 41 T1LT -TIT I 
2TT 3lTT ( 31i) f1V 3tl 1TT 500/-  ViftT ]cb J co-:T TT I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form • S.T.5 as prescribed under Rule 9(1) of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shthl be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty 1eved is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

ilT 1d-I, 1994 -1TU 86 c11 3trurtr3t (2) u (2A) 3f9r e f dI4 c1IcM 

ldld-lcllc4'I, 1994, fIRTir 9(2) 9(2A) i 1ftr S.T.-7 rr dl) 3* rr 

31Rc-d, ocIdl 3cYIC, 1c'-cb 3f1IT 31k.lcf-d (3Tt), c-Jd4  3c-'4I, licb TU TT 3T1T 4 /j 

dol c* (3T   '>idII1c1 II TfV) 3I't 31N'1-d TT Ncb 31Id 31TlT 3I4ctd, 

fla-ç jc-Lflc4 ccb/ cb) 3)cl)4 o-  c 31TT  iIt T 1r ~  llc  3I1f 

I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall b 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

JIT 1ccb, lbo-ckl 5c'1tC ]ch Vcl  3tRT TfTtDT ()   3Tl1fr d-fld-kl 

3çI-fl ]ch 3flriT 1944 41 Trr 35i 3Trf, 41 1lcc1k1 3Tf1TU, 1994 i1 1TU 83 
3TirT 'iIc jJd c) d,

, 
 3ITT 3-p-l)c4) ,4I1chU1 31tfrW d' - 1 ,c'IIC, 

10  (10%), i6i i-I TU 1d-a1I fctI~,d , 1T 3ld- c-I1, siI 'Id-Ho1J 
¶cI?4ç , dft-fJo-J 1ZIT iW, rrf 1   31[trlT .1d-lI f;i, 1!) T?r 3Tffr ?  rrfr c 

'YL. 31iF T 

3c'-fl T1 Vc1  3TlT1 "cHidi 11T dW ç" i:;Io-c,-i 

(i) r113 r 
(ii) ièi ,jJ-fl c d3 dcj ç-1 

(iii) ld-H f dccl) 1zrr 6 
- cH 1TT 1TTT fRr ( 2) 31 2014 3 k ¶c 314tt 

33ff 31tt çfld 11 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority pnor to the comm€ncement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i)  

(C) 11   t tOT 3wr: 
Revision app1iation to Government of  India: 

3TEf 1 Tur I1I fif1i , lZ1 3c1iC, 1ct 3T11f, 1994 4 TT 
35EE 2T(dcb 3TEIT 11TF .cbk, T9TOT 31Tf Icd TT?fZl, &Iji'&cI 
1ii, T'M' d-lld'i, o1  Icil-110OO1, 1ii jaj 1T1VI / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit Ministry of Finance, Department of Revenue 4th Floor, Jeevan Deep 
Building, Parhament Street, New Delhi-110001, under Section 5EE of the CEA 1944 in 
re;pect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

zjj ifl ajcjcj -HcI , 'il c1cl1Io1 t f?F iIIc1 l-1kdld-!o1 
ti;r rr f1I 3TZ )k.sUc: Zff f  fcb dl$ IkdId-Io1 T i: 

di Zff TUT d-Iic1 fl c4,jo  Zff 1F 
'HI-ic [I/ 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or from one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) irr 11r  t dç' c4-ç- cfL d-Hc'4 t 1T  

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
c0.intry or temtory outside India. 

(iii) riiii 1M ¶o1J fTdkII / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

(iv) 3c4, 3çLflco 1c'-4' dIdIo-I IV ft Z1   3T1iW I* Io1 
c1ct d-Ho-4 dJ   3T1T ?t 31kld (3Tftr) RT Icd 31I1d-1 (r 2), 

1998 cg) lTU 109 c,cRI fT dI c1I 3TT I1I11Il t  tflft f,tj  dl 

Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under th provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance çNo.2) 

31Tf c11 t 'li4i 11 EA-8 , t o4 ic'4lC,o1 ]ç'-q  (3ic) fiicic), 
2001, ¶ld-1 9 3ta1T 1 , r 31T .iiui 3 rii *r 5!TT nfv_I 
3'1-d 31TT T1 d-1 34t 31TT c 4j  5fl Effffl !TT t 
3rE 1c 3i, 1944 r gr 35-EE cic1 fIWT 1c  4  31d1I d(& q 
T -6t1 .cjdo1 TfTfl / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central kxcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 910 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE 01 CEA, 1944, under 
Major Head of Account. 

qruT 3d 1* TfV 
jlt .-jç jdo-j T t ci T 3F ctJ-i 200/- T dIdI IT 1IL '1c1O1 

iç l, cqr ft  1000 -I T dIçjj1  fTI  I 
The revision application shall be accompanied by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

(D) rft i .3TET cb '{ 31Tft t 1'-IIT :fr 'Hc'l 3TTf f  ]c' F ldIdIo1, 3tctc1 

121T '1Io1I ciiil 1 6'lcI 1fr T iiiii 
1I4I 1It 1 cli 3P1 ?T i.tct>i ,e il t4 31T 1riui 1IdI / In case, if the order 

covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstandm the fadt that the one appeal to the Appellant I ribunal or 
the one application to the Central ovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

1e-'1 3TtX1T, 1975, 3it11-I 3{T& d-lc'l 31Tf tT T'1T 31f 41 
ir tg  1ftr 6.50 r c-w.iie 1è1 3ci' H Irr TTfVI 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating 
authority shall Thear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms 01 
the Court Fee Act, 1975, as amended. 

(F) ThRT 1c-q, ,jcLIlc Ie 1 cic 3ilc 1Iciui (chI  f1) ¶a-iIcic, 1982 f I 
ti 3TT r1r J-IId-lc ct,? 1II1d 1k1d-I ifT 3Th 11't Ici 31lc4,c1 ¶Zff lIcII / 
At1:ention is al•so invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) 1c l.ii1Ic t 3ItThW C,I .161Iç1  i-c1d 3t o1c1c1J [fl1 
www.cbec.gov.in  iFII & WFt I / 

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in  

(v)  

(vi)  

(E) 
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::ORDER IN APPEAL::  

MIs. Magnus Enterprise, J/16-1673, Ranjit Nagar, Jamnagar (hereinafter 

referred to as 'the appellant') registered as service providers and holding Service Tax 

registration No. AAJFM42O3GSDOO1 filed a present appeal against the Order in 

Original No. DC/JAM/R-439/2016-17, dated 14.02.2017 (hereinafter referred to as the 

impugned order') passed by the Deputy Commissioner, Central Excise Division, 

Jamnagar (hereinafter referred to as 'the Lower Adjudicating Authority'). 

2. The facts of the case are that the appellant filed a refund claim of 

Rs. 4,32,741/- of Service Tax on account of retrospective exemptions granted to the 

Service Provided to the Government Department and local Authorities as provided in 

the Section 102 Finance Act, 1994 as amended vide Section 159 of the Finance Act, 

2016. On scrutiny of the refund claim, it was found by the lower adjudicating that the 

appellant was required to submit following documents/ information and they have not 

submiti:ed the same. 

The copies of relevant contract of relevant contracts! agreements with terms & 

conditions duly stamp duty paid, since the refund is to be granted only in respect of contracts 

entered prior to 01 .03.2015 which is mandatory requirement. 

Evidence of Service Tax payment in respect of Service provided to the Government 

organization for which refund claim filed. 

II. Invoice! Bill raised by them to the Government authority. It is not forthcoming the 

date on which the tax was required to be paid and correlation thereof with Service Tax paid. 
, .. 

v. Detailed calculation sheet detailing contract-wise / Bill wise payments received and' 

service tax thereon payable. The appellant has not submitted any details regarding their total 

gross income and actual service tax payable thereon and further they have not specified gross 

income on which they had made the excess payment of service tax then of actual required to be 

made and merely on submission of Service Tax payment challans , the claim has been filed. The 

appellant has not submitted any evidence ! calculation sheet to that effect that the refund claimed 

is part of the Service Tax returns filed by them. 

v. Nothing is forthcoming from the records , whether the appellant has reversed CENVAT 

credit amount towards the services so exempted retrospectively. 

vi. The appellant has not mentioned specific service category under which they have 

provided service to the Government and now claimed as Refund. 

vii. Application Form-R in duplicate 

viii. All final bills and RA bills raised by the Government authority. 

3. The above observation culminated into issuance of Show Cause Notice 

No. V.44(18) 65 /Refund/2016-17 dated 22.12.2016 for rejection of refund claim. The 
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said show cause notices was adjudicated by the proper adjudicating authority vide the 

impugned order, under which the Refund claim of Service Tax, amounting to 

Rs. 4,32,741/- was rejected. 

4. Being aggrieved by the impugned order, the appellant filed the present 

appeals, interalia, on the following grounds: 

As per submission made with appeal memorandum filed on 13.04.2017  

4.1 Appellant submitted that their firm is doing construction work on contract basis 

and the firm is Approved Civil Contractor in various Government Organizal:ion like 

Military Engineer Service, etc. During the Financial Year 2015-16, their firm has 

carried out construction contract & sub contract of Military Engineers Service. 

4.2 Appellant submitted that there was no Service Tax liability for Construction 

Services provided to Government contract upto 28/02/2015. However in Finance 

Act, 2015 and Vide Notification No. 06 of 2015, Hon'ble Finance Minister withdraws 

the exemption in respect of seniices provided to the government, a local authority or 

a government authority, by way of construction, erection, commissioning, 

installation, completion, fitting out, repair, maintenance, renovation or alteration. 

4.3 Appellant submitted that they have paid Service Tax in Financial Year 2015-16 

on construction service provided to Military Engineers Service. They referred the 

Section 102 of the Finance Act, 1994. In context to Section 102 of Finance Act, 

2016, they have filled refund claim vide application dated 10/11/2016 which was 

rejected by the lower adjudicating authority vide impugned order. 

4.4 Appellant submitted that they have submitted the copy of Extract of IAFW — 

2249, Condition 2-A & 3 of IAFW 2249 (General Condition of Contract) apply to all 

the contractors. As per these conditions, they are not in position to provide classified 

documents without prior approval of Engineer-in-charge of Military Engineering 

Service. 

In addition to above, the appellant also requested concerned Military Engineering 

Service authority to provide agreement / contract document to submit to service tax 

department. However concerned Military Engineer Service authority replied that they 

also asked their higher authority and reply will follow. However as stated above due to 

secrecy clause, they are unable to produce agreement / contract. But still waiting from 

Military Engineering Service's higher authority to give permission to provide agreement / 

contract copy. Appellant submitted that they provide Running Bills issued by Military 

Service Engineer & bills for the same Running Bills in which, they did not charge 

Service Tax. Letter from Garrison Engineer indicating that the Stamp Duty not apply to 

Military Engineering Service 

Page 4 of 11 
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Appellant further submitted that they have paid Rs.58,870/- vide challan No. 

62785 dated 31/03/2016 for their bill dated 17/02/2016. Service tax previously apply till 

28/02/2016 and on that ground they paid the same and now apply for refund. 

4.5 Appellant submitted that they have already provided one Form R before the 

lower adjudicating authority, which was supported by their bills, service tax 

calculation sheet and Running bills. Service tax calculation sheet was clearly 

indicate following columns: 

i) Gross amount received / charged as per our bill 

ii) Service Tax payable & percentage of Service Tax. 

iii) Amount of Interest paid 

iv) All payable amount paid by challan (Specific details of challan like Bank Name, 

BSR Code, Date, Amount of Service Tax etc.) 

4.6 As regard, gross value and abated value after claiming abatement of 70 % on the 

total value, appellant submitted that they did not claim any abatement in respect of 

service tax , but they have taken valuation as per Determination of Valuation Rule 2A. 

As per determination of Valuation Rule 2A service tax should be paid on 70% of value 

of work contract for repairing & maintenance work. They also paid service tax on 70% 

value of contract. 

4.7 As regard findings of the lower adjudicating authority, the appellant have paid 

Rs. 3:32,220/- under the category "Repair & Maintenance Service" & Rs.11,11,060/- 

under the category of "Works Contract Service", appellant submitted that their work for 

repair & maintenance of construction work. Their service was covered under "Works 

Contract Service". 

4.8 Appellant submitted that their service categories covered under Section 102 of 

the Finance Act, 1994 and appellant also referred definition of works contract service 

referring section 65(105)(zzzza). Appellant further submitted that their seivice of work 

Contract falls under section 102(1) (a) a civil or any other original work meant 

predominantly for use other than for commerce, industty or any other business or 

profession. This was also properly mentioned in their Bills and also in Running Bills 

which was provided with Form — R. 

4.9 Appellant submitted that they haven't claimed any abatement but have taken 

valuation as per determination of Valuation Rule 2A. They provided calculation sheet 

which clearly indicate the valuation and service tax. They have claimed for service tax 

refund for four bills only hence the same may not co-relate directly in ST-3, but the 

same s Part of ST-3 return. 

Page 5 of 11 
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4.10 Appellant submitted that Section 102 of Finance Act, 1994 provides the Special 

provision for exemption in certain cases relating to the construction of government 

buildings with retrospective effect from 01/04/2015, wherein it was provided that the 

period from 01/04/2015 to 29/02/2016 (both days inclusive) relates to such services, is 

to be refunded to the service provider. As the special provision grants exemption 

retrospectively from 01/04/2015 means they have no liability to pay Service Tax in 

certain cases as mentioned in Section 102 of Finance Act, 1994. When there was no 

tax liability there was no liability of interest also. 

4.11 As per the lower adjudicating authority, the Service Tax Amount claimed as 

refund are not shown as "Receivable". In this regard, appellant submitted that they have 

taken Service Tax Expenses under the head Indirect Expenses in Profit & Loss 

Account, which clearly indicate that they have not passed the burden of Service Tax to 

other person. They have taken the Service tax as expenses out and when they would 

receive the same, they would take the refund as Income by applying Income Tax Act, 

1961. They also provided all bills and Running bills duly signed by Military Engineering 

Service authority with Form — R. They were not charging any Service Tax with bill. They 

also provided service tax calculation sheet. In calculation sheet , they calculated service 

tax on Gross amount received from Military Engineering Service and paid the same. 

Appellant submitted that this clearly shows that they did not charged service tax from 

customers. In section 11 B nowhere mentioned that the amount of Refund claim was not 

to be expenses out. The section only check the unjust enrichment about the burden of 

duty which had not passed on to any other person. Appellant submitted that in their 

case, they just expenses out the amount of Service Tax and they will reverse the same 

as and when they get the refund and will show as Income, under Income Tax Act, 1961. 

As per additional submission filed on 23.01.2018 during the course of personal hearing.  

4.12 Appellant has submitted that they have produced Running bills which was 

passes by MES and on the basis of which contract payment release by Account 

Department of MES. Running bill contains all the information like Contract No, Contract 

Date, Nature of Service, Amount of service etc. 

4.13 Appellant has submitted that the Section 102 of the Finance Act, nowhere speak 

about the necessity to produce agreement only, for claiming refund, but if agreement 

was not available as mentioned in the Appeal filed for the reason, then other documents 

which were provided, as per section 102 have also not considered by lower 

adjudicating authority. 

4.14 Appellant has submitted that out of refund claim of Rs.4,32,741/- , they have paid 

Rs.58,870/- vide challan No. 62785 dated 31/03/2016 under the category of 'Works 

Contract Service' was for the RAR and Invoice dated 30/01/2016 and amount received 
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on 17102/2015 i.e. before 29/02/2015 and liable for Service Tax. The same was 

indicated in refund chart provided with service tax refund application. Chart showing 

refund claim submitted with the submission 

4.15 Appellant has submitted that in respect of proper quantification of refund amount 

claimed, they have provided chart (Chart submitted with the submission) with the 

following columns: 

1) Contract Number and Name of Work 
2) Name of authority paying and type of work 
3) Gross amount of bill including TDS 
4) Percentage of service tax, 
5) Service tax amount, 
6) Additional amount (Interest, Cess, etc) 
7) Total amount of challan paid, 
8) Date of payment received from MES department, 
9) Challan no and date of challan, 
10) BSR code and bank name, 
11) Remarks, if any. Etc. 

Appellant submitted that these columns are sufficient for quantification of refund 

amount with all the relevant details and they have not claimed abatement and therefore 

there is no need to mention the Notification number of abatement. However they have 

taken 70% of gross amount for works contract service on the basis of Valuation Rule 

2A. 

Appellant further submitted that they have just received RAR from MES authority, 

i.e. Government authority and also attached reconciliation of 26AS with Bank 

Statement, wherein name of Government authority who paid them after deducting TDS 

and Bank statement matches that amount with their Bill. These may clear that the 

amount was actually received from Government authority for services provided to 

Government authority. 

4.16 Appellant has submitted that as per definition of Works contract service includes 

the nature of service which was there in section 102 of the finance act. Lower 

adjudicating authority failed to see the nature of service and not any specific name / 

category of service and simply write that refund claim is not admissible in light of the 

enabling provision. 

4.17 Appellant has submitted that; 

(a) In ST-3 for Apr-15 to Sept-15, they have not taken any abatement for 'Works 

Contract Service' so there was no question of declaration of Notification, however 

lower adjudicating authority did not ask the same in either show cause or during 

personal hearing. 
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(b) In ST-3 for Oct-16 to Mar-16, they have not taken any abatement for Repair & 

Maintenance Service' so there was no question of declaration of Notification, 

however lower adjudicating authority did not ask the same in either show cause 

or during personal hearing. 

(c) In ST-3 for Oct-15 to Mar-16, they have not taken any abatement for Works 

Contract Service' so there was no question of declaration of Notification, however 

lower adjudicating authority did not ask the same in either show cause or during 

personal hearing. 

(d) They have provide both half yearly ST-3 return of Apr-15 to Sept-15 and Oct-15 

to Mar-16 indicating quarterly details of service category wise taxable value, tax 

rate, service tax payable, service tax paid by which challan etc. They also 

produce a chart for which , they claim refund and in the chart they give full details 

of contract and taxable value on which service tax paid and also mentioned the 

challan by which such service tax was paid for which they claim refund. It was 

very clear to correlate and reconcile the service tax challan paid with the amount 

of refund. However lower adjudicating authority did not ask the same either in 

Show Cause Notice or during personal hearing. 

4.18 Appellant has submitted that they have paid interest on delay payment of 5ervice 

after due date of payment. However the service tax liability was cease to exist due to 

restoration of exemption and therefore no interest liability exist and the refund of the 

same should be granted under Section 102. 

4.19 Appellant has also submitted that with the refund application, they have 

submitted Form 'R' with RAR of MES and Invoice raised by them. In RAR and Invoice 

raised they have not charged any Service tax from MES. As all the contract for which 

refund was claimed was passed before 01/03/2015, and before that date all contract 

comes under exemption Notification No. 25/2012-ST Sr. No. 12, hence exempt. It was 

clear from bills that they have not charged the service tax from MES i.e. they have not 

passed the burden of service tax on customers. 

They attached certificate given by MES authority, in which they declared that No 

refund of Service Tax was made for following contract for which , they claim refund 

amount of Rs.4,32,741/- 

Sr. No. Contract No. 

1 GE(AF)/J/34 of 2013-14 

2 CWE(AF) BHUJ/]am/60 of 2014-15 

3 GE(AF)/3/65 of 2013-14 

4 GE(AF)JAM/58 of 2013-14 

/ Appellant further submitted that they have paid service tax and write off as 

expenses, as service tax refund was not,ascertained. When they receive Service Tax 
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Refund, they claim the same Income in their books of accounts. It was very much clear 

from the above that the burden of service tax paid was not passed on to customers. 

4.20 Appellant has submitted a copy of refund order issued by Assistance 

Commissioner of Service Tax Division-I Ahmedabad in the case of M/s. Vijay 

Construction Company, Ahmedabad, and stated that the same is having identical issue. 

5. The Central Board of Excise and Customs vide Notification No: 26/2017-

Cx(NT) dated 17.10.2017 read with Order No: 05/2017-Service Tax dated 16.11.2017, 

has appointed undersigned as Appellate Authority under Section 35 of the Central 

Excise Act, 1944 or Section 85 of the Finance Act, 1994, as the case may be, for the 

purpose of passing orders in this appeal. 

Personal hearinq:  

Personal hearing in the matter was granted on 23.01 .2018 which was 

attended by Shri Umesh Ravani, Chartered Accountant, on behalf of the appellant. He 

reiterated the submission made with the appeal and filed additional written submission 

on 23.01.2018. 

FIN DI NGS: 

6. I have carefully gone through the facts of the case, the impugned order 

and the submissions of the appellant in the memorandum of appeals and additional 

submission. I further find that since the present appeal is against rejection of refund, 

there is no need for compliance to provisions of Section 35F(i) of Central Excise Act, 

1944 made applicable in Service Tax matters vide Section 83 of the Finance Act, 1994. 

The limited issue to be decided in the present appeal is whether the appellant is entitled 

to the refund of Service Tax of Rs. 4,32,741/- claimed to have been paid towards the 

Service tax liabilities during the period from 01.04.2015 to 29.02.2016 in respect of 

Service provided to the Government, which is claimed to have been exempted under 

Section 102 of the Finance Act, 1994, as amended vide Section 159 of the Finance 

Act, 2016. 

7. I find that refund has been rejected by the Lower Adjudicating Authority 

vide his impugned order on the grounds, inter alia, as detailed under Para 2 above. 

8. I find that, appellant has submitted various documents aiongwith their 

written submission during the course of personal hearing (viz, chart showing refund 

amount claim, reconciliation of refund claim with ST-3 returns, 26-AS and reconciliation 

of 26-AS with Bank Statements, Certificate issued by MES Authority, Copy of Refund 

Order passed by AC, Service Tax Division-I , Ahmedabad, Bank Statements etc.) in 
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support their contentions. 

9. On going through Para number 12 of the impugned order, it is noticed that 

the lower adjudicating authority has stated that the refund claim filed by the appellant on 

10-11-2016 is within the time limit as specified under Section 102 of the Finance Act, 

1994. Whereas, on going through the various documents submitted by the Appellant 

alongwith written submission, I noticed that the Appellant has submitted the various 

copies of respective documents. Further, on going through the impugned order dated 

14-02-2017 passed by the lower adjudicating authority, I noticed that the lower 

adjudicating authority at Para number 4 of the impugned order has directly 

demonstrated the discrepancies observed by them, which has also been mentioned at 

point (i) to (viii) below at Para 2 above. I find that at Para 18 of the impugned order, the 

lower adjudicating authority concluded as under:- 

"the claim suffers from several deficiencies, errors and omissions and also 
lacks of crucial information and documents required for deciding eligibility of the 
refund claim. It is necessary to verify and to be satisfied that all relevant documents 
are proper and fulfills all the required aspects before sanction of any refund claim. 
In absence of the above stated documents, it is not possible for this office to verify 
and sanction the refund claim. The claimant has failed to furnish necessary 
documents and information as discussed supra...." 

10. Thus, it is a fact that the Appellant failed to produce the relevant 

documents required by the lower adjudicating authority during the process of the refund 

claim. Now, alongwith Appeal and written submissions, the Appellant has submitted 

various documents, which was ought to be submitted by them before the lower 

adjudicating authority during the process of the Adjudication which they failed to do so. 

With regard to discrepancies on the basis of which, the refund claim was rejected by the 

lower adjudicating authority vide the impugned order, the appellant has now submitted 

the various documents at the time of filing appeal as alsQ mentioned in their grounds of 

appeals. The documents submitted by the appellant are voluminous which require 

proper scrutiny. The Appellate Authority is not in a position to verify all the invoices, 

work-sheet, reversal of Cenvat Credit, eligibility of refund claim on the basis of available 

impugned order. Hence, I am left with no option but to remand the order to the lower 

adjudicating authority, who shall verify the refund claim afresh. Thus, I am of the view 

that it will be proper to remand the cases back to the lower adjudicating authority for 

scrutiny of the documents and passing of speaking and reasoned order. 

11. The Commissioner (Appeals) has power to remand the case back as has 

been decided by the Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys (P) 

Ltd. reported as 2012(284) ELT 97 (Tn-Del). I also rely upon decision of the Hon'ble 

Tribunal in the case of CCE, Meerut-Il Vs. Honda Seil Power Products Ltd. reported 

in 2013 (287) ELT 353 (Tn-Del) wherein the similar views have been expressed in 

e.spect of inherent power of Commissioner (Appeals) to remand a case under the 
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provisions of Section 35A of the Act. The Hon'ble Gujarat High Court in Tax Appeal 

No. 276 of 2014 in respect of Associated Hotels Ltd. has also held that even after 

the amendment in Section 35A (3) of the Central Excise Act, 1944 after 11.05.2011, the 

Commissioner (Appeals) would retain the power to remand. 

12. In view of above, I am of the opinion that this is fit case to allow the appeal 

by way of remand to the lower adjudicating authority to decide the matter a fresh after 

scrutinizing all the relevant documents relating to the refund claim after giving fair and 

reasorlable opportunities to the appellant. Since, the documentary evidences SUbmitted 

by the appellant to this Appellate Authority might or might not have been placed before 

the lower adjudicating authority and thereby the lower adjudicating authority may have 

not appreciated the same. Therefore, the appellant is hereby also directed to submit all 

the copies of all the relevant documents, which they wish to rely in the matter to the 

lower adjudicating authority, within 30 days of the receipt of this Order, which they had 

submitted to this appellate authority by way of Appeal Memorandum and written 

submissions. 

13. The lower adjudicating authority is also directed to call for all relevant 

information and documents required for deciding the eligibility of refund claim from the 

Appellant, if not submitted by the appellant, within prescribed time limit. The lower 

adjudicating authority is also directed to decide the case afresh on merits and pass 

speaking and reasoned orders on the documents and submissions of the appellant, by 

following principles of natural justice. The impugned order rejecting refund is set aside 

and appeal filed by the appellant is allowed by way of remand. 

c ç j3-ft m d,o dI  Mtt[ T ¶iJl 3'.4,ct(1 T1* '1ldl 

131. The appeal filed by the appellant stand disposed off in above terms. 

By Speed Post 

Copy to: 

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad. 
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot. 
3. The Additional Commissioner, GST & C.Ex, Rajkot Commissionerate, Rajkot. 
4. The Deputy Commissioner, GST & Central Excise Division, Jamnagar-I Ill. 
5./The Jurisdictional Range Superintendent (Through CGST Division Jamnagar). 

Guard File. 
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