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1T 3r(3plr) tt mTfttT 4  =1i -aiIId d' * 59 -d SHII1IFtt I tlll UT 8T 3Fftt  T 14'cI1 lI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

llu tl ,* jqic tF 1qi'it 3itfIt -eiiiltut i1F 3.-(k .jc'it  t1 3lt)lRoT 1944 t)1TT 35B ; 
v ltr 311 lor, i994 t ttrtl 86 3Ttta)T ¶1j-,+ ., T au *ie'cfl I/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 I Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 
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The Special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) 3til,i.,i  1(a) * 'Icii,' lV 314tffr r 3rji 'F lt* 3Pfl* flii tT,le c'iio trr .OiQ,{ 3ttftRr znrlIXui 
(jfi)r 3ffl 3ooEf )  51V 1 

TI) the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-3800161n case of appeals other than as mentioned in para- 1(a) above 

(iii) 3r4'k.fl  3iflr srpti ,i,  r ¶1u elt  sr (3r)liiac4, 2001, r Ie.ii 6 31r 1PU'lfttT 1 
sp EA-3 t 1T ti1 * flt lnot ttii ilv I  * ar r i tII aur, 6T ic'ir trt $t STW ,5TDt *t )IPT 

ci'IiI 7J4 iiit, 'tv 5 IT SIT ji T,5 SIT 50  sw tir 3T1SIT 50 ,ua w *3t1t)SI SO5I 1,000/- 
sr*, 5,000/- tl* 3rSTT 10,000/- q* 5t 1tMr SISIT trt f t11 l 9ttt'tfttr tT wr its 3PlTlar 
tII4lll4,('I tITtST iiiw -trr * 1fl sft lii't, th c,ol(I  )ISiI,,I iq oio ( t ,,ji.ii oiIv I 

il1ci  u )Paulaur, *r zT 3 tTlT * kii iili.' oii SISI1f1Tr 3ttftt4'lar .-ieilt1*ui r tnSsT 1SITT I T7T 31TTr ( 31th) i 
3Trsf-q ussr 500/- elv SIu Iutifti'r trt SPIT 4(.4t flJtt li 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.5000/-, Rs.10,000I. where amount of dutydemand/interestlpenalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 
50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector 
bank of the place where the bench of any nominated public Sector bank of the place where the bench of the Tribunal is 
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3ft(l*lsr .-eiot11,i-tui ; STST8T 3141W, (,-,i 3srsr,1gg44 PITT 86(1) 3ipisr at iiotc1, 1994, thITsr 9(1) 
wr S.T.-5* SIlT tift4f * 4t au ifl jiJ SITUP (  3ttsr l  3141W 1 ss f, ai4T jnsp 

(3 pf6)p I'k11 nsp) 3f e 's1 TTUp, api  4t soar  4f 51131 311T cII-iI lSIT 
araan, sow 5 ira sri i.,i- tasr,5 aurse 'qv SIr 50 ia 'ii,' prsr 31zw1 50 inr SPIT * 3u1tsr 1(1 etsrtr: 1,000/- 5,000/- * 
ãiuer 10,000/- 'i sri 1ts.ft1pr arsrr trtsr $t rl *ic.ic srti l5ltfrftpr Ir sri )PTt1I51, IIeld Mtft*lsr soilsrrtftsrur P luTIST 
SIiITSTsr Ii-i 1r J1'  itIT ; SIi C,ORI (SiI('cI flI' OIt (it .,Ih1r n1v I ITId  3P ó1IdI1, 
su sti tnssi * .it sut1v api ie1)ci 314)41st Ii(vi *1 tnssi 1w I rsrsr 3uTr (t 31th) r ftiv 3ar-'r i T 

5110/- sow srr I s'If1W rso spit '*'ir lit 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
11)00/- where the amount of service tax & interest demanded & penalty levied of ITs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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(I) lcd 3tTht,1994r stm 86 r 3tsaT& (2) mi (2A) c 3)rur flat r rzf 3Pfl, 8NT ¶tii, 1994, c lei 9(2) 9(2A) 
dd t8Eit1tyr S.T.-7 * art c ae rtsr 3tT fr, Pr 3T5mT 3tTutyr (3ltflar), arfnr .icqic ooii 

nfttr 3l1tr r ci1tai iei (ai( * 'ilk tiei1)d tkfl s111t) 3)1T 3tThr c4Hi 1tiiew 31PTr 3mThT 54i4-d, .iciic 
i OI"M, t 3Tflattsr -ieiF1eui t5'r 3latflsr flat w  r )1r flT* 3flr T tl 8TST * Cc'ii "bl l4 / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shalt be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner Central Excise (Appeals) (one of which shalt be a certified copy) and copy of the order 

passed by the Commissionerauthorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 
to file the appeal before the Appellate Tribunal. 

(ii) *fl,ei *Rr acwO rtc mi 1mfliT 3rrI)zr gijIur () 3Tffef * .u-"iic, 3L1flsrvr 1944 r 
tzri 350tic c 3, aft r lfle 3ffar, 1994 t c4RT 83 3)r ai w s  r i$ , 3nr rtflflmz 

* 3Tfl wcl lTJtat iiiO Fit1qi T 10 ttfrT (10%), ar tpr o arvftsrr 1aii?,c1 , 511 ,iJ1I, aT 'ac'i 511ñ5fr 
loi1?.d , 51T 3PT511ar 1ii ttW, 8511 ) 91T STRT 31111T starr ai  3P11T ar tif8T flIT 4'$ C9i.i * 311t151c IT 

a-wc tr 04 3i51ttT "srisr fv ro r" * l8lswr ti  
(i) t&r11*3)r*,,1 

(ii) *ITk starr r ?t 

(iii) rfieeo 6 

(IT. 2) 3Tff51IT2O14 3T1r*1  3 wi I511T1tfls 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

jg  etWTOT 31TSnr: 
Revision application to Government of India: 
ar 3nr r q aarsu1i -1ld -ii *,*lsr aIc 3T1l1 r,1994 r cmi 35EE r 3ttS)y3rat i1la, 

ttRIT ewi, trf81vr 3tTSnr ettJ - i -isii, ii-a larpr, v/s) sc1r, .,fln.i lr smsr, ec ari*, 2t110001, ,,ii.ii 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry cf Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Dethi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

& .1weI1 oii.i *, ,e .iwii  ¶8 amer ¶*fl wiai. * 4r 4 4ii&.i * 'ki.  aT 1fl 3lmr weav) air 

1ter ¶fl o51t ttfll f *  t1T   fl 4ri.i, air f4  ar STE * a 5j51g0r * amer r M-4tuI d  ¶*fl wiiav sir 

Ifl STTT 5TE * aiar fir 1weii   *11 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

 fft i araiamfI1wi *9T4,  511ITT iiLT l4ic'4i  517 fl 

-iuii *, aft srrter fir e1tr sir th t Iarmr r i4 fti I 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

5cli, Il air tITi1l5T f,e 1cii iTRtT fit  liel air m1rer aft amer l'rafnr IZ'ei aisrr fti I 
In case of goods exported outsidelndia export to Nepal or Bhutan, without payment of duty. 

ac41t, fit 5cliCci treat fit meteai fit Glu aft   )c IT 3tfft151IT 04 94  tftffl9i tliflcllsft fit cifici SI1 T 51t ft 
3TtftIF aft 3lTsTITir (315)14) fit aiu f-ci 31i3iPmer (IT. 2)1998 5)f STIlT 109 fir ,aii fici 5)r a mrrfts 31srttr ii)lt r.r an 8aT * 
tgftr ¶'v stir fti/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 

109 of the Finance (No.2) Act, 1998. 

j"l('i'fml 311flSnT r t olftSit Tt4 ii&1i EA-8 *, ft 5)f flTI5))ir ac4iC.i sinai (31 IT)1eciiac.)1,2001, fit 1UI 9 fit 3)515)4 ft, ir 

3frfttr *iaui fit 3 aii fir 31515)4 a)1r ,,u.fl rtifftsr I .s'ici 3iiflflsr fit nsr a,er 31Tt ai 315)14 3clftlr r t rilflsmi eicioci r ;,u.fl rtifvi 

air 't flo5))sr  ti  3r)ft1amT, 1944 5)t tigr 35-EE fit cifi ci 111Ifter tI T 3ifl15T4t fit THST5T fit TI'tT tIT TR-6 5)f tif1 Ccid.1 

5)r .iifi aif)4i / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

leT 311ft65T fit sitar i1i1ici ltt)*er treat 5)r 3aT1r4T (fr ifrfl rnfv I 
.555 iimld.i (4,Ji Oat eili i) err ae  amer ift i'i  200/- air TTITaT firr soar er) *icis wi stat cilia s'i * :astgr t eft 

eec'l 1000 -/ air sTalalir ),iri snarl 
The revision applkstion shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

s1jft r attar * ajer 3nft51ft an eelIsr ft   st 3nsr fit ) t 41 TST511IT, .i'iki I * )r ialoll siu1*i Eli mit fit 
ar1 arqTq,ec) *eir. fltfr stair t31 rsrsnff1eruraftstat3/'teraTfl5aie,wR aftstat31rftflarfei .5lcil ft I / 

In case,if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

siarrirti'l'Rlci .-elelc'ie sr 3Ta, 1975, 31vms1yr-1 fir stansit ef,5r 3llttr 04 mi1IT .3nt5r 5)1 5T1 tat fteftfttr 6.50 41 
.-cllillc'cil treat ¶1rz ei9rr i'lcii sirlvl / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

ifleii treat, flre5)ar 5c91,5 treat 04 .uiwi 315f15)Pr .-eiei)ftw'ir (wci) 11i) )criiiue1t, 1982 * itifitir 04 3T lTSTfST4 jiiaiei'l st/F 

e14ci1i 'ei. clkl GHlJi 3)1ST tll tS1TIT 31TIT11T 1,iii 5l1tRT fti / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

mir 3r415)tsr tiifllwift aft 3ltfter iri)/F~Ter w c)Etci ii'i4,, IflSTT4 .3)1ST .icl'I.ici.5 sriitssiift fit fc.', 31cft1n5)t ¶ftITislasr aeciec 

www.cbec.gov.in  st/F ftSn ft I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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:: ORDER IN APPEAL ::  

M/s. Reliance Industries Limited, Vadodara, Hazira, Dahej and Jamnagar units 

(hereinafter referred to as 'appellants') registered with LTU, Mumbai, having principal 

place of business at Village — Meghpar, Padana, Gagva, Jamnagar — 361140, filed 

seven appeals against Orders-in-Original No. 30-40/DC/SP/LTU/MUM/GLT-

31CX12017-18 dated 20.06.2017 (hereinafter referred to as 'impugned orders') passed 

by the Deputy Commissioner, Central Excise & Service Tax, LTU, Mumbai (hereinafter 

referred to as 'lower adjudicating authority') in terms of CBEC Circular No. 

1056/5/2017-CX dated 29.6.17 read with Notification No. 2/2017-Central Tax dated 

19.6.2017. 

2. The brief facts of the case are that appellants had filed seven claims for refund 

aggregating to Rs. 5,20,32,437/- paid by them by way of reversal of cenvat credit 

taken in excess to comply with Rule 6(3A) of Cenvat Credit Rules, 2004 (hereinafter 

referred to as "CCR, 2004"); that while making payment towards finalization of 

amounts payable under Rule 6(3A) of OCR, 2004 at the end of FY 2014-15 and 2015-

16 they had calculated reversal of input services credit based on the formula 

prescribed under Rule 6(3A)(c)(iii) of OCR, 2004; that in the said formula M/N 

multiplied by P where 'P' denotes the total cenvat credit taken on input services during 

FY 2014-15 and 2015-16; that while calculating the amount attributable to input 

services used in manufacture and removal of exempted final products, they 

considered "P" as 'total cenvat credit of input services' instead of considering the 

cenvat credit only on "common input services". Show Cause Notices were issued to 

the appellants proposing rejection of refund claims on the grounds that that Rule 6(1) 

of CCR, 2004 prohibits availment of cenvat credit on only such quantity of input or 

input service, which is used in the manufacture of exempted goods or for provision of 

exempted services, except in the circumstances mentioned in sub-rule (2); that it is 

obligatory on the part of the manufacturer of dutiable and exempted goods and 

provider of taxable and exempted services to follow Rule 6 of OCR, 2004 and the 

operation of this rule does not depend upon the volition of the assessee; that 

'exempted goods' means 'excisable goods which are exempt from the whole of the 

duty of excise leviable thereon, and includes goods which are chargeable to Nil rate of 

duty' so as to construe that the exempted goods include goods which are exempt from 

duty under Notification (conditional or unconditional) issued under Section 5A of the 

Act; that Rule 6(3A)(f) of OCR, 2004 allows credit of excess amount paid in FY 2014-

15, on their own. The refund claims were rejected by the lower adjudicating authority 

vide common impugned orders on the ground that appellants had filed refund claims 

under Section 11 B of the Central Excise Act, 1944 (hereinafter referred to as "the Act") 

whereas Section 11 B of the Act does not provide for refund of amount reversed under 
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Rule 6(3A)(c)(iii) of CCR, 2004; that Rule 6(3A)(f) of CCR, 2004 has provision allowing 

assessee to take cenvat credit on their own of excess reversals made under the said 

rule; that in the formula prescribed under Rule 6(3A)(c)(iii) of CCR, 2004, "P" denotes 

total cenvat credit taken on input services during the financial year and cannot be 

interpreted to be Cenvat credit taken only on 'common input services'; that Rule 6(3A) 

was amended vide Notification No. 13/2016-CE(NT) dated 01.03.2016 and not 

'substituted' as claimed by the appellants. 

3. Being aggrieved with the impugned orders, the appellants have preferred these 

appeals, inter-a/ia, on the following grounds: - 

(i) The lower adjudicating authority has erred by holding that Section 11B of the 

Act has no provisions for refund of amount reversed under Rule 6(3A) (c)(iii) of CCR, 

2004. Appellants submitted that there was no such reference in SCN; that SCNs were 

issued on the sole ground that appellants could adjust the excess amount on their own 

by taking credit of such amount in terms of Rule 6(3A) (f) of CCR, 2004 and hence 

subject refund claims were not sustainable. The lower adjudicating authority has relied 

upon Rule 6(3D) of CCR, 2004, which was not covered in the SCN as the basis for 

rejecting the refund claims and thus, refund claims were rejected on the grounds which 

were not covered in SCNs and the lower adjudicating authority has travelled beyond 

scope of the SCNs. It is settled legal position that adjudicating authority cannot go 

beyond the scope of SCN as held in the following judgments of the Hon'ble Supreme 

Court and High Courts. 

• Toyo Engineering India Ltd. —2006 (201) ELT 513 (SC) 

• Champdany Industries Ltd. —2009 (241) ELT 481 (SC) 

• Nestle India Ltd. — 2009 (234) ELT 623 (Born.) 

• Gas Authority of India — 2008 (232) ELT 7 (SC) 

• Kandarp Dilipbhai Dholakia — 2014 (307) ELT 484 (Guj.) 

(ii) Without prejudice to the above submissions, appellants submitted that 

Explanation to Rule 8 of the Central Excise Rules, 2002 specifically provides that the 

expressions 'dUty' or 'duty of excise' shall also include the amount payable in terms of 

CCR, 2004. Section 2A of the Act also provides that reference to expression "duty", 

"duties", "duty of excise" and "duties of excise" shall be construed to include a 

reference to "Central Value Added Tax (Cenvat)". Explanation to Section 35F of the 

Act also provides that "duty demanded" shall include amount payable under Rule 6 of 

CCR, 2004. Therefore, the appellants are entitled to refund under Section 11 B of the 

Act as amount reversed in terms of Rule 6 of CCR, 2004 is nothing but "duty" as 

referred in Section 11 B of the Act. The lower adjudicating authority has not given any 

finding on Explanation to Rule 8 of Central Excise Rules, 2002 even though it was 
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referred by the appellants in their submissions. It was submitted that Rule 6(3D) of 

CCR, 2004 is not general in nature but it is framed for the purpose of exemption 

notification only and hence cannot be applied universally. In the instant case, 

appellants have not claimed any ecemption which has the condition that, no cenvat 

credit of input and input service shall be taken. The reversal made by the appellant in 

terms of obligation prescribed under Rule 6 of CCR, 2004 and not to fulfill any 

condition of exemption notification and hence Rule 6(3D) of CCR, 2004 is not 

applicable in the instant case. The decision of the Hon'ble Gujarat High Court in the 

case of lndo-Nippon Chemicals Co. Ltd. reported as 2005 (185) ELT 19 (Guj) 

maintained by the Hon'ble Supreme Court reported as 2005 (186) ELT Al 17 (SC) has 

held that, refund claim arising out of modvat credit scheme is covered under Section 

11 B of the Act. The impugned order passed by the lower adjudicating authority 

ignoring the Hon'ble Supreme Court judgment is legally not sustainable. 

(iii) The lower adjudicating authority has held that in case of excess reversal of 

cenvat credit, there is a provision in CCR, 2004 for the assessee to take credit of 

excess payment made, on their own, after reconciliation at the end of the financial 

year. Hence, the lower adjudicating authority ought to have held that, although 

appellant is not entitled for refund under Section 11B of the Act, the appellant is 

entitled to restore the said amount in their Cenvat Credit Register under Rule 6(3A) (f) 

of CCR, 2004 and should have passed order accordingly. Merely because appellant 

referred different section of law in their refund applications, substantive right of the 

appellants cannot be taken away unless the lower adjudicating authority is able to 

show that prejudice has been caused to the revenue from the refund claims. 

Appellants relied on decisions in the case of Haycyon Labs Pvt. Ltd. reported as 2012 

(28) STR 181 (Tn. — Ahmd.) and Ajmer Automobiles (P) Ltd. reported as 2012 (26) 

STR 19 (Tn. — Del.). However, GST Law, 2017 has been implemented w.e.f. 

01 .07.2017, a restoration of amount in the Cenvat Credit Register at this juncture, will 

not help the appellants as such amount cannot be utilized towards payment of their 

GST liability. To deal with such a situation, the legislature has already contemplated 

under Section 142 (6)(a) of CGST Act, 2017, for disbursement of refund in cash in 

respect of every appeal proceeding relating to a claim for cenvat credit initiated 

whether before, on or after the appointed date as the amount covered under the 

refund claims have not been carried forward as on the appointed day under CGST Act, 

2017. 

(iv) There was no allegation in SCNs whether reversal under Rule 6 of CCR, 2004 

is required in respect of "total input service" or "common input service" and hence 

rejection of refund claims has been made on a ground not covered in SCNs and 

therefore, the impugned orders need to be set aside. Without prejudice, appellants 
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submitted that entire provisions of Rule 6 of OCR, 2004 has been carved out only to 

specify circumstances and situation where certain quantum of credit is not available to 

the assessee. Rule 6(2) and Rule 6(3) are only machinery provisions which seeks to 

achieve the overall objective of Rule 6(1) that no credit should be taken in respect of 

input: and input service used for manufacture of exempted goods. Rule 6(2) and Rule 

6(3) are complimentary and not mutually exclusive therefore Rule 6(3) cannot be read 

in isolation but it has to be read with Rule 6(2) and in the context of Rule 6(1) of OCR, 

2004. The credit of service tax paid on input services exclusively used for manufacture 

of dutiable goods automatically gets excluded because of provisions of Rule 6(1) and 

therefore there is no question of including such credits for reversal purpose which 

does not attract provisions of Rule 6(3). If such credit is included for the purpose of 

reversal under Rule 6(3A) of OCR, 2004 then it will lead to absurd result which will 

defeat the entire objective of cenvat credit scheme. It is a settled legal position that the 

interpretation which gives rise to an anomaly or absurdity, the same should be avoided 

as held in the decisions in the cases of Mahyco Monsanto Biotech (I) Pvt. Ltd. reported 

as 2016 (44) STR 161 and Geeta Inds. (P) Ltd. reported as 2010 (249) ELT 99 (Tn. — 

Del.). The reliance placed by the lower adjudicating authority on the judgment of 

Authority of Advance Ruling in the case of Surbhi Industries Limited reported as 2007 

(208) ELT 578 AAR is misplaced as the issue involved in the said case was 

interpretation of an exemption notification. It is settled legal position that when facts of 

the case are different, ratio cannot be made applicable as held in Maharashtra md. 

Dev. Con. reported as 2014 (36) STR 1295 (Tn. — Mum.) and Gupta Energy Pvt. Ltd. 

reported as 2015 (37) STR 273 (Tn. — Mum.) 

(v) There may be cases when some input services may be commonly used for 

manufacture of dutiable and exempted goods and eligibility of such credit is subject to 

fulfillment of obligation provided under Rule 6 of OCR, 2004. Rule 6(1) of OCR 2004, 

provides that, cenvat credit shall not be allowed on such quantity of input and input 

services which are used in or in relation to manufacture of exempted goods except in 

the circumstances mentioned in sub-rule (2). A logical inference which can be drawn 

from Rule 6(1) is that, full cenvat credit shall be allowed on such quantity of input and 

input service exclusively used for manufacture of dutiable final products without any 

exception. The whole purpose of Rule 6(3) is to provide for reversal mechanism for 

credit attributable to common inputs and common input services used for manufacture 

of dutiable goods and exempted goods. Therefore, if some input services have not at 

all been used for manufacture of exempted goods, there is no logic for the same to be 

factored while determining the liability under Rule 6(3) of OCR, 2004. There cannot be 

intention of the legislature to include those cenvat credit of exclusive input services for 

the purpose of reversal when it comes to reversal under Rule 6(3) of OCR, 2004. Such 
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an interpretation that total cenvat credit which includes excusive credit used for 

manufacture of dutiable goods also required to be considered for the purpose of 

reversal under Rule 6(3) is not justifiable and cannot stand and is against the spirit of 

Cenvat Credit scheme. The appellants relied on decisions of Hon'ble CESTAT, 

Mumbal in the case of Mercedes Benz India (P) Ltd. reported as 2015-TIOL-1550-

CESTAT-MUM and Nitcon Valves Industries Ltd. reported as 2016-TIOL-72-CESTAT-

MUM wherein it has been held that Rule 6 of CCR is not enacted to extract illegal 

amount from the assessee. 

(vi) The formula prescribed under Rule 6(3A) of CCR, 2004 envisages credit of 

input services what is covered under Rule 6(2) of CCR, 2004 i.e. common input 

services which is allowed to be availed in full and then pay on pro-rata basis what is 

attributable to exempted goods or exempted services, as the case may be. This is the 

reason the legislature has been careful to use the word "attributable" out and out, at all 

the places even in the formula at clause 6(3A)(c)(ii) and 6(3A)(c)(iii). The main 

objective of these rules is to provide for reversal of common credit attributable to input 

services used for manufacture of exempted goods. If some input services have not at 

all been used for manufacture of exempted goods, then Rule 6(3) cannot be made 

applicable for such services. This aspect can also be vouched from CBEC Circular No. 

754170/2003-CX dated 09.10.2003 and No. 86816/2008-CX dated 09.05.2008. The 

lower adjudicating authority erred by ignoring CBEC Circular dated 09.10.2003 on the 

ground that it was issued in the context of inputs and was issued in 2003 i.e. prior to 

introduction of CCR, 2004. Appellants referred Rule 16 of CCR, 2004 which provides 

that, any notification, circular, instruction, standing order, trade notice or other order 

issued under CCR, 2002 and in force at the commencement of these rules, shall, to 

the extent it is relevant and consistent with these rules, be deemed to be valid and 

issued under the corresponding provisions of these rules. The lower adjudicating 

authority erred by ignoring CBEC Circular dated 09.05.2008 on the ground that the 

said circular does not explicitly mention that for the purpose of computation of amount 

as per Rule 6(3A) of CCR, 2004, only the credit taken on common input services are 

to be taken. Appellants submitted that rational/principle laid down in the said circular is 

that, what is required to be taken for computation of amount payable under Rule 6(3A) 

of CCR, 2004 is the credit taken on common input services only. The clarification 

given by CBEC vide Circular No. 943/4/2011-CX dated 29.4.2011, it is clear that, full 

cenvat credit of input and input services exclusively used for manufacture of dutiable 

goods are allowed and reversal under Rule 6 of CCR, 2004 is required in respect of 

common input and input services only. The appellants relied on decision in the case of 

Chennai Petroleum Corporation Ltd. reported as 2012 (286) ELT 467 (Commr. Appl.) 

and prima facie view taken by Hon'ble CESTAT, Chennai in the case of Sify 
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Technology Ltd. reported as 2014-TIOL-60-CESTAT-MAD. The lower adjudicating 

authority instead of relying on above referred orders has chosen to rely a stay order of 

CESTAT, Mumbai in the case of Thyssenkrupp Industries (I) Pvt. Ltd. reported as 

2014-TIOL-1825-CESTAT-MUM. The lower adjudicating authority has neither 

distinguished the above referred orders relied upon by the appellants nor given any 

findings regarding non-applicability of the said orders in the instant case. It is settled 

legal position that, if two views are possible, one favorable to assessee is to be taken 

in taxation matters as held in Sun Export Corporation reported at 1997 (93) ELT 641 

(SC) and Ponds (I) Ltd. reported as 1993 (63) ELT 3 (Mad.) 

(vii) Rule 6(3) of CCR, 2004 prevailing at the relevant time starts with non-obstante 

clause to state that, although there is a prohibition for availing credit of input service for 

manufacture of exempted goods under Rule 6(1) and Rule 6(2), by virtue of non 

obstante clause, assessee can initially avail full cenvat credit on common input 

services used in manufacture of dutiable and exempted goods and later follow either 

of the options provided under Rule 6(3)(i) or Rule 6(3)(ii) of CCR, 2004. The non-

obstante clause has reference of sub-rules (1) and (2) of Rule 6 of CCR, 2004 and not 

to any other provisions contained in OCR, 2004. Therefore, Rule 6(3) or 6(3A) of CCR, 

2004 cannot have overriding effect over the enabling provisions of Rule 3(1) and Rule 

3(4) of CCR, 2004. 

(viii) The lower adjudicating authority has erred by not extending benefit of 

retrospective amendment made in OCR, 2004 vide Notification No. 13/2016-CE dated 

1.3.2016 on the ground that said Notification "amends" OCR, 2004 and it is not a 

"substitution" as claimed by the appellant. It is true that the said Notification was 

issued amending different Rules of CCR, 2004 vide which some rules were 

'substituted', some rules were 'omitted' and some rules were 'inserted'. The impugned 

Rule 6(3) was "substituted" by the said Notification and since the lower adjudicating 

authority has not disputed appellant's submission on "substitution", benefit needs to be 

extended from the date of original Notification i.e. 10.09.2004. The Para 2 of the said 

Notification reads as 'save as otherwise provided, they shall come into force on 

1.4.2016. The Legal Glossary 1979 Edition which is a Government of India publication, 

in which the phrases "Save as otherwise provided" has been shown to mean "Except 

when otherwise provided". Since Rule 6(3) of CCR, 2004 has been substituted w.e.f. 

10.09.2004, the words 'save as otherwise provided' becomes significant and therefore, 

wording followed by the stated text i.e. they shall come into force on 1.4.2016 

becomes redundant. 

(ix) Appellants has submitted certificate issued by Chartered Accountant confirming 

that the said amount is not charged to expenses and shown as receivable in their 

books of accounts. 
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4. Personal Hearing in the matter was attended to by S/Shri George Mathews, 

Vice-President and Divyesh Suchak, Manager on behalf of appellant, who reiterated 

grounds of appeals and submitted that there are two sets of SCN but decided by 

common order; that the impugned order has travelled beyond the scope of SCN 

inasmuch as the grounds taken to decide the issue were not part of SCN; that Section 

11 B covers refund of cenvat vide clause (c) of sub-section (2) of Section 11 B; that 

reversal is to be made of credit of common input services and not of total cenvat 

credit; that it is clear from Hon'ble Finance Minister Budget speech that there was/is no 

change as far as substantive part of Rule 6(3) and Rule 6(3A) of CCR, 2004; that the 

issues have been decided by the Commissioner (Appeals) in case of Chennai 

Petroleum Corp. Ltd. reported as 2012 (286) ELT 463 (Commr.-Appl.) and Bodal 

Chemicals Ltd. (page 142-148 of paper book of PH submission); that in view of above 

appeals should be allowed by way of granting refund in cash as per Transitional 

Provisions under Section 142 of Central Goods & Service Tax Act, 2017. 

FINDINGS: - 

5. I have carefully gone through the facts of the case, the impugned order, the 

appeal memorandum and submissions made during the personal hearing. The issue 

to be decided is whether the impugned order, in the facts and circumstances of the 

case, rejecting refund of cenvat credit reversed under Rule 6(3A)(c)(iii) of CCR, 2004 

is correct, legal and proper or not. 

6. I find that the appellant has filed refund claims on the ground that they had 

availed cenvat credit on such inputs and input services which were exclusively used in 

manufacture of dutiable goods; that they had also availed cenvat credit on common 

input services which were used in manufacture of both dutiable and exempted goods 

during FY 2014-15 and 2015-16; that they had opted to pay amount in terms of Rule 

6(3A) of CCR, 2004; that they have reversed the amount determined as per formula 

prescribed under Rule 6(3A)(c)(iii) of CCR, 2004, at the end of respective financial 

year, considering total credit of input service instead of total credit of common input 

service which is in excess of Rs. 5,20,32,437/- payable under the said Rule and 

therefore claimed refund for the said amount. The lower adjudicating authority has 

held that the formula prescribed under Rule 6(3A) (c)(iii) of CCR, 2004 where, "P" 

denotes total cenvat credit taken on input services during the financial year and cannot 

be interpreted to be Cenvat credit taken only on 'common input services'. I would like 

to reproduce relevant text of Rule 6 of CCR, 2004 prevailing at the material time, 

which reads as under:- 
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Rule 6. Obligation of manufacturer of dutiable and exempted goods 

and provider of taxable and exempted services. - 

(1) The CENVAT credit shall not be allowed on such quantity of input 

used in or in relation to the manufacture of exempted qoods or 

provision of exempted services, or input sen/ice used in or in relation 

to the manufacture of exempted qoods and their clearance upto the 

place of removal or for provision of exempted services, except in the 

circumstances mentioned in sub-rule (2).• 
Provided  

Explanation 1:  

Explanation 2  

(2) Where a manufacturer or provider of output service avails of 

CENVA T credit in respect of any inputs or input services, and 

manufactures such final products or provides such output service 

which are chargeable to duty or tax as well as exempted goods or 

services, then, the manufacturer or provider of output service shall 

maintain separate accounts for — 

(a)  

(b) the receipt and use of input services — 

(I) in or in relation to the manufacture of exempted 

goods and their clearance upto the place of removal; 

(ii) in or in relation to the manufacture of dutiable final 

products, excluding exempted goods, and their 

clearance upto the place of removal; 

(iii) , and for 

(iv)  

(3) Notwithstanding anythinq contained in sub-rules (1) and (2), the 

manufacturer of goods or the provider of output service, opting not to 

maintain separate accounts, shall follow any one of the following 

options, as applicable to him, namely:- 

(I)  

(ii) pay an amount as determined under sub-rule (3A); 

or 

(iii)  

Provided that  

Provided further  

Provided also  

Explanation I.- ........ 

Explanation II.-........ 

Explanation Ill. -  

(3A) For determination and payment of amount payable under clause  

(ii) of sub-rule (3), the manufacturer of qoods or the provider of output 

service shall follow the following procedure and conditions, namely: - 

(a) 
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(b) The manufacturer of goods or the provider of output service shall, 

determine and pay, provisionally, for 

every month, - 

(i)  

(ii)  

(III) The amount attributable to in put services used in or in relation 
to manufacture of exempted goods and their clearance upto the 
place of removal or 

provision of exempted services (provisional) = (ElF) multiplied 
by G, where E denotes total value of 
exempted services provided plus the total value of exempted 
goods manufactured and removed during 

the preceding financial year. F denotes total value of output and 

exempted services provided, and 

total value of dutiable and exempted goods manufactured and 
removed, during the preceding financial 
year, and G denotes total CENVAT credit taken on input 
services during the month; 

(c) The manufacturer of goods or the provider of output service, shall 
determine finally the amount of CENVAT 
credit attributable to exempted goods and exempted services for 

the whole financial year in the following  
manner, namely: - 

(i)  

(ii)  

(iii) the amount attributable to in put services used in or in relation to 
manufacture of exempted goods and their clearance upto the 
place of removal or 
provision of exempted services = (M/N) multiplied by P, where 
M denotes total value of exempted 
services provided plus the total value of exempted goods 
manufactured and removed during the 
financial year, N denotes total value of output and exempted 
services provided, and total value of 
dutiable and exempted goods manufactured and removed, 
during the financial year, and P denotes total CENVA T credit 
taken on input services during the financial year; 

6.1 I find that Rule 6 of OCR, 2004 provides obligation upon the manufacturer of 

dutiable and exempted goods inasmuch as Rule 6(1) of CCR, 2004 disallows cenvat 

credit on input services which are Lised in manufacture of exempted goods except in 

the circumstances specified in sub-rule (2); that Rule 6(2) of OCR, 2004 provides that 

the manufacturer shall maintain separate accounts for input service meant for use in 

the manufacture of dutiable final products and meant for use in the manufacture of 

exempted goods and take CENVAT credit only on that quantity of input service which 

is intended for use in the manufacture of dutiable goods; that Rule 6(3) provides an 

option to manufacturer of dutiable and exempted goods to pay amount attributable to 

input services used in or in relation to manufacture of exempted goods as per formula 

prescribed under Rule 6(3A) of OCR, 2004 if the manufacturer do not opt to maintain 

separate records. 
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6.2 I find that intent and object of legislation behind above Rule 6 of CCR, 2004 is 

not to allow cenvat credit on input services, which are used in manufacture of 

exempted goods or used in providing exempted services and to deal with the 

situations where cenvat credit is availed on inputs and input services which are used 

for manufacture of both dutiable as well as exempted goods and no separate records 

are maintained, the legislation provided option to pay amount attributable to input 

services used in or in relation to manufacture of exempted goods under Rule 6(3A) of 

CCR, 2004 and framed formula to arrive at cenvat credit attributable to manufacture of 

exempted goods and so as to achieve the objectives of Cenvat Credit Scheme. In the 

instant case, the appellant has not availed cenvat credit on input services which were 

exclusively used for exempted goods, to that extent they have properly followed Rule 

6(1) of CCR, 2004. At the same time, in respect of such input services which were 

commonly used for manufacture of dutiable and exempted goods, they have opted to 

follow Rule 6(3A) of CCR, 2004 and paid amount attributable to input services used in 

or in relation to manufacture of exempted goods as per formula prescribed under Rule 

6(3)(c)(iii) of CCR, 2004. Initially, the appellant paid the amount considering total input 

services availed by them, however, they filed refund claims on the ground that they 

have to consider cenvat credit on common input service only and therefore, they filed 

refund claim having paid in excess. Looking to the provisions of Rule 6 of OCR, 2004 

and the essence of Cenvat Credit Scheme, I am of the considered view that cenvat 

credit legally earned on input services which were exclusively used for manufacture of 

dutiable goods cannot be considered at the time of payment of amount under Rule 

6(3A)(c)(iii) of OCR, 2004 and accordingly, I hold that the appellant has correctly filed 

refund claim which were paid in excess. I further find that the Central Government has 

issued Notification No. 13/2016-CE dated 1.3.2016 under which Rule 6(3A) of OCR, 

2004 has been substituted and the formula to arrive at cenvat credit of input service 

attributable to the exempted goods were also substituted. which has been framed to 

consider "total cenvat credit availed on common input services" and not 'total cenvat 

credit availed on input services'. The said notification gives a clear indication that the 

intention of the Government was to replace the old wordings with the new ones as 

held by the Hon'ble Supreme Court in the case of Indian Tobacco Association reported 

as 2005 (187) ELT 162 (SC) wherein it has been held as under: - 

15. The word "substitute" ordinarily would mean "to put (one) in place 
of another' or "to replace". In Black's Law Dictionary, Fifth Edition, at 
page 1281, the word "substitute" has been defined to mean "To put in 
the place of another person or thing", or "to exchange". In Collins 
English Dictionary, the word "substitute" has been defined to mean "to 
serve or cause to serve in place of another person or thing' "to replace 
(an atom or group in a molecule) with (another atom or group)", or "a 
person or thing that serves in place of another, such as a player in a 

game who takes the place of an injured colleague". 
(Emphasis supplied) 
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6.3 The Hon'ble High Court of Karnataka in the case of Fosroc Chemicals (India) 

Pvt. Ltd. reported as 2015 (318) ELT 240 (Kar.) has also held as under:- 

9. What is the effect of "substitution" of a provision in the place of an 
existing one is no more res-integra. The Constitution Bench of the 
Hon'ble Apex Court in the case of Shamarao V. Paru/ekar v. The 
District Magistrate, Thana, Bombay & Others reported in AIR 1952 SC 
page 324, dealing with the scope of substitution of a provision by way of 

amendment  held as under:- 

"When a subsequent Act amends an earlier one in such a  
way as to incorporate itself or a part of itself into the earlier,  
then the earlier Act must thereafter be read and construed 

(except where that would lead to a repugnancy,  
inconsistency or absurdity) as if the altered words had 

been written into the earlier Act with pen and ink and the  

old words scored out so that there is no need to refer to the 

amending Act at all." 
(Emphasis supplied) 

6.4 In view of above, I find that rejection of refund claim on the ground that total 

cenvat credit availed on input service is to be considered in the formula prescribed 

under Rule 6(3A)(c)(iii) of CCR, 2004 as held by the lower adjudicating authority is not 

correct, legal and proper. 

7. The appellant has also contended that SCNs did not allege as to whether 

reversal under Rule 6 of CCR, 2004 is required in respect of "total input service" or 

"common input service" and thus, the lower adjudicating authority has travelled 

beyond scope of SCNs which is legally unjustified. I find this submission of the 

appellant is correct and proper and hence, I have no option but to hold that the 

impugned orders can't travel beyond scope of SCNs in this regard. Therefore, I find 

that the appellant is entitled for refund of Rs. 5,20,32,437/- being excess amount paid 

by them as per formula under Rule 6(3A)(c)(iii) of CCR, 2004. 

8. I also find that the lower adjudicating authority has rejected refund claims on the 

ground that Section 11 B of the Act does not provide for refund of amount reversed 

under Rule 6(3A) (c)(iii) of CCR, 2004 and for holding so has relied on Rule 6(3D) of 

CCR, 2004 which provides that cenvat credit reversed under Rule 6(3A) of CCR, 2004 

is "amount" and not "duty". The appellant has vehemently argued that they are entitled 

for refund under Section 11B of the Act as amount reversed in terms of Rule 6 of 

CCR, 2004 is nothing but "duty" as referred in Section 11B of the Act read with 

Explanation to Rule 8 of the Central Excise Rules, 2002, which states that the 

expressions 'duty' or 'duty of excise' shall also include the amount payable in terms of 

CCR, 2004. I find that the dispute as to whether all the refund claims to be governed 

under Section 11 B of the Act or not, stands settled by the Hon'ble Supreme Court in 

the landmark judgment of Mafatlal Industries Limited reported as 1997 (89) ELT 247 
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(S.C.), wherein it has been held that no claim for refund is maintainable except under 

and in accordance with the provisions of Section 11 B of the Act; that Section 11 B of 

the Act provides for refund of duty/taxes which have been collected contrary to law, 

i.e., on account of a mis-interpretation or mis-construction of a provision of law, rule, 

notification or regulation. I find that the Hon'ble High Court of Gujarat also in the case 

of Indo-Nippon Chemicals Co. Ltd. reported as 2005 (185) ELT 19 (Guj) has held as 

under: - 

"28. We have looked into the provisions contained in Rule 57F and 
the Notification issued thereunder (copies of which were supplied to 

us along with written submissions). We do not find anything in Rule 

57F or the Notification issued thereunder to infer non-applicability of 

the provisions under Section 1 lB of the Act with the aid of Clause (c) 

under proviso to sub-section (2) of Section 1 lB of the Act to come to a 

conclusion that the claim for refund of duty based on Modvat credit 

Scheme is maintainable under the said Section, in our opinion, the 

provisions contained in Rule 57F and the Notification issued 

thereunder do not take away right of a party to resort to the provisions 
of Section IIB of the Act for such a refund. Rule 57F with the 

Notification enables refund to be claimed under the Modvat credit 

Scheme but the procedure and the limitation for claiming such refund 
would be governed by the provisions of Section 1 lB of the Act." 

(Emphasis supplied) 

8.1 I find that the above referred judgment has been maintained by the Hon'ble 

Supreme Court reported as 2005 (186) ELT A117 (SC). I also find that refund of 

cenvat credit reversed in excess by the appellant under Rule 6(3A)(c)(iii) of CCR, 

2004 is duly covered under clause (c) of Section 11 B (2) of the Act. It is settled legal 

position that provisions made in the Act would prevail over the Rules framed under the 

said Act and therefore, rejection of refund claim on the ground of Rule 6(3A)(f) of 

CCR, 2004 is not correct. I also find that Rule 6(3D) has not been invoked in SCNs, 

thus, the basis on which refund claims have been rejected is not sustainable. Hence, I 

hold that findings of the lower adjudicating authority in this regard are not correct, 

legal and proper. 

9. The appellant has contended that restoration of amount in the Cenvat Credit 

Register at this juncture, will not help them as such amount cannot be utilized towards 

payment of their GST liability under GST Law, 2017 in terms of Transitional Provisions 

under Section 142 of Central Goods & Service Tax Act, 2017. I find that Section 

142(6)(a) of CGST Act, 2017 is applicable in this respect, which I would like to 

reproduce as under: - 

(6)(a) every proceeding of appeal, review or reference relating to a 

claim for CENVA T credit initiated whether before, on or after the 

appointed day under the existing law shall be disposed of in  

accordance with the provisions of existinq law, and any amount of 
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credit found to be admissible to the claimant shall be refunded to him  

in cash, notwithstanding anything to the contrary contained under the 

provisions of existing law other than the provisions of sub-section (2) of 

section 11B of the Central Excise Act, 1944 (1 of 1944) and the 

amount rejected, if any, shall not be admissible as input tax credit 

under this Act: 

Provided that no refund shall be allowed of any amount of CEN VAT 
credit where the balance of the said amount as on the appointed day 
has been carried foiward under this Act; 

9.1 In view of above provisions, refund claims for cenvat credit initiated before, on 

or after the appointed day under the edsting law are required to be disposed of in 

terms of existing law and amount of cenvat credit needs to be refunded in cash 

provided that balance of said amount has not been carried forward under CGST Act. 

The appellant has submitted that they have not carried forward the amount of disputed 

cenvat credit and therefore, I hold that they are entitled for cash refund of cenvat credit 

in view of the aforesaid provisions. 

10. In view of above findings, I set aside the impugned orders and allow appeals 

with consequential relief. 

?o.? 31cic1 cl'U *t131Lflei T 1'1ci'(i i'.l'ctcf c1 f qi  "Ilcil 

10.1. The appeals filed by the appellant are disposed off as above. 

ci , ( 

 

By RPAD  
To, 

(J-1l 1cl'1) 

'31ll (3ftftI) 

(i) M/s. Reliance Industries Limited, Village 
— Meghpar, Padana, Gagva, District — 
Jamnagar — 361140 

(ii) . r1l 'c1'I Ri1ii'., 
[_lLNqh-Il, 

lI1l , - 'll-1-Pl — 

Copy for information and necessary action to:  
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone 

Ahmedabad for his kind information. 
2) The Commissioner, CGST & Central Excise, Rajkot. 
3) The Deputy Commissioner, CGST & Central Excise Division, Jamnagar. 

,4) Guard File. 
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