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The appeal under sub section (1) of Section 86 of the Finance Act. 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees o' Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penally levied is more than fitly Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. I Application made .for grant of stay shall be accompanied by a fee of Rs.500/-. 
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner. Central Excise (Appeals) (one of which shalt be a certified copy) and copy of the order 
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 
to file the appeal before the Appellate Tribunal. 
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall tie before the Tribunal 
on payment of 10% of the duty demanded where dut', or duty and penalty are in dispute, or penalty, where penalty atone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
(i) amount determined under Section 11 D: 
(ii) amount of erroneous Cenvat Ciedit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeats pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first pioniso to sub-section (1) of Section-35B ibid: 
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

inntafeicr  
merkgyrafaier tnir T8 afisrmtfti / 
In case of rebate of duty of excise on goods exporied to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exponed to ally country or territory outside India. 

jciiC, stint arT Irireftan fir I.ii aRm n eitr, tait in T(?uT ant ititi Pc1 mlii l I 
In case of goods exported outside India export to Nepal or Birutan, without payment of duty 

ai19tf%iyr canc, #n ir4JrT"l 5tn41 af StTStlIt af ftii SIT Cft/t iaftE iT 31)II19I5TTT It faffliet giOliliff dd èiirLi  aft TIlT ft* 
Tftir sit 3ITiTim (3ltfttit) afonie ¶Ic -f sutitl5lsrje (it. 2), 1998 aft runT 109 af care fluici aft ytiffn Terror eeiat1Fi tie in aim 

CIftI-i )ii W I/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act. 1998. 

q'rrr Tlfaini aft guftsrt taui ewar EA-8 af. sit aft 4tiafzr icaic.r mean (Stiller) ))eeiar'tt, 2001, n G1at 9 *1 sfltsftt ¶1lc , 
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 aft ,ai.fl tii1vi / 
The above application shall he made in duplicate in Form No, EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

tiuTflTnl]T TTI6ST iln itt 1li1d fSIi.fiftir item aft 3rntTzl7ft aft .ai.ft titfv I 
er'ij.j rara em mn iii) it uer erie at toir) 200/-  ant Stmnie ¶mr iiv 31'tT a)?. rme ara ear riliS '4) af ,mcr af sit 

mr4 1000 - / ant IritRili' )4,ar .,iir' I 
The revision applcation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more Ihan Rupees One Lac. 

e1  fii Tufter af en an 3lTftsit ant enisr ft al cteu)n sent 3tTftlt af ¶lt mean err a'steusr, itr)ai tt af fai .'ri.ir miffaft  fit ttt 
 ft aft tftnrrr rt&  .r,ir) il au.  iln &'iir ittrt)ffxritr 3ntafIan .iai)ffanrm aft ear 3Itef lit 4nfttzr anrwi  aft nan 311ilinT feii mci ft I / 
In case, if the order covers various numbers of order- in Original, fee for each 0 1.0. should be paid in the aforesaid manner, 
not withstanding the tact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is tilled to avoid scriptoria work if excising Rs. 1 Iaktr lee of Rs. 100/- for each. 

.-aiCicle mean lnlilcrrr, 1975, ii tjsrerft-1 iln Tuirste seer 3lrftsr oft emrsr .3{rkm aft affr cii 19tn'tfter 6.50 ci4 
-eiai ean.fftfilne r'iii .).lr ..ii(juirj i 
One copy of application or 0.1.0. as the case nay be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

ifleri mean, ftrsfttsr i-cirr mean em i)eie  srct'rrfrzr .-aiaili)aruu ('err) GFl) )aeiac), 1982 af aff1tan oft stem mtef9trrr errt ft 
nI4d err.) TITnft ).)eat Tile Itt titTer srtanfate ffrrit nicli ftl / 
Attention is also invited to the rules covering these and other related matters contained iii the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules. 1982. 

tsr suffefter nnlffzlrrtt aft srcllrtr rrrtftun 'en.) ee)tie cnn'e, thnemr site caf.nrta crrrnnsrl iln f)cr, stsflnrsff fitstpftzr r)e*iic 
www.cbec.gov.in  aft .nri nle'r) ft I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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Appeat No. V2/335/RAJ/2017 

:: ORDER-IN-APPEAL:: 

M/s. Rajhans Metals Pvt. Ltd., 21/3, GIDC, Shankar Tekri Udhyognagar, 

Jamnagar (hereinafter referred to as "appellant") has filed present appeal against 

Order-in-Original No. DC/JAM/27/20 16-17 dated 31.03.2017 (hereinafter referred 

to as "impugned order") passed by the Deputy Commissioner, Central Excise 

Division, Jamnagar (hereinafter referred to as "the lower adjudicating 

authority"). 

2. The brief facts of the case are that appellant - a manufacturer of excisable 

goods falling under Chapter No. 74 and 82 of the Schedule to the Central Excise 

Tariff Act, 1985. The appellant was clearing their finished products through 

Consignment Agents on payment of central excise duty and was also paying 

central excise duty on excess value realization on account of consignment sales. 

CERA had observed that the central excise duty paid by the appellant on excess 

value realization was less than the duty required to be paid. It was stated that 

during the period from 2011-12 to 2015-16, excess value of Rs. 2,44,38,386/-

realized by the appellant, on which central excise duty of Rs. 29,34,957/-

required to be paid whereas the appellant had paid central excise duty of Rs. 

26,19,690/- only and hence, the appellant had short paid central excise duty Rs. 

3,15,194/-. SCN No. V.74(4)-44/Demand/2016-17 dated 20.12.2016 for Rs. 

3,15,194/- was issued to the appellant which was adjudicated by the lower 

adjudicating authority vide impugned order wherein he confirmed the demand of 

Rs. 3,15,194/- under Section hA of the Central Excise Act, 1944 (hereinafter 

referred to as 'the Act') along with interest under Section 11AB/11AA of the Act 

and imposed penalty of Rs. 3,15,194/- under Section 11AC of the Act. 

3. Being aggrieved with the impugned order, the appellant has filed appeal, 

inter-a/ia, on the ground that the impugned order is unsustainable in law 

inasmuch as based on illogical interpretation of relevant law; the lower 

adjudicating authority observed that the 'explanation' to Section 4 of the Act is 

applicable only when goods are sold at factory gate and not otherwise, this is 

nothing but misinterpretation of law since the said 'explanation' nowhere talks 

about whether goods are sold at factory gate or at place of consignment agent; 

that Section 4(3)(c)(iii) of the Act specifically provides that 'a depot, premises of 

a consignment agent etc. from where the excisable goods are to be sold after 

their clearance from the factory' is also a 'place of removal'; that the provisions 

of Section 4 of the Act, specifically 'explanation' thereto, inasmuch as the 

'additional consideration' should be deemed as price-cum-duty and hence, 

demand of duty on gross additional consideration is not correct; that the 
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appellant had paid central excise duty on excess value realized on account of 

consignment sales, by treating excess value as cum-duty value; that according to 

cum-duty value and facts of the case, correct duty liability comes to Rs. 

26,12,472/- whereas the appellant had already paid central excise duty Rs. 

26,19,690/-; that the appellant relied upon following case laws: 

(i) Clariant (India) Ltd. — 2006 (196) ELT 353 (Tn. Mumbai); 
(ii) Maruti Udyog — 2005 (179) ELI A102 (SC); 
(iii) Srichakra Tyres Ltd. — 2002 (142) ELI A279 (SC); 
(iv) Srichakra Tyres Ltd. — 1999 (108) ELT 361 (Tribunal); 
(v) Soft Foam Industries Pvt. Ltd.-2013 (292) ELT 270 (Tri.Bang.); 
(vi) D.N.H. Spinners — 2009 (242) ELI 76 (Tn. Ahmd.); 
(vii) Deekeens Polysters P. Ltd. — 2009 (234) ELI 129 (Tn. Ahmd.) 

3.1 The explanation provided under Section 4 of the Act was further clarified 

vide Para 15.1 of D. 0. Letter No. 334/1/2003-TRU dated 28.02.2003 and hence, 

the impugned order confirming demand of excise on 'additional consideration' 

without treating the same as 'cum-duty-price' is unsustainable in law. 

3.2 The impugned order confirmed the demand under extended period of 

limitation, however, necessary ingredients to invoke extended period of limitation 

i.e. suppression of facts or wilful misstatement completely absent in the instant 

case as the appellant had regularly filed monthly returns wherein payment of 

differential duties on additional consideration always reflected. Hence, extended 

period of limitation cannot be invoked in the instant case. 

3.3 Since recovery of differential duty itself is not sustainable in law, order for 

recovery of interest and imposition of penalty is also unsustainable in law, both 

on merits and limitation. There is settled legal position that penalty should not be 

imposed when the matter involves interpretation of law, as in the present case. 

4. Personal hearing in the matter was attended to by Shri Dinesh Jam, who 

reiterated the Grounds of Appeal and submitted that the demand is time barred; 

that the goods have been cleared from consignment agents depots also; that 

consignment agents are nothing but extended arm of the appellant; this has also 

been accepted by impugned order at Para 12.1 & 12.3; that the impugned order 

needs to be set aside in view of above facts. 

Findings:  

5. I have carefully gone through the facts of the case, the impugned order, the 

appeal memorandum filed by the appellant and written as well as oral submissions 

made by the appellant. The issue to be decided is whether in the facts and 

circumstances of the present case, the impugned order passed by the lower 

adjudicating authority confirming demand of differential of central excise duty of 
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Rs. 3,15,194/- on excess value realized on account of clearances affected at 

premises of consignment agent, is correct or not. 

6. It is undisputed fact that the appellant had transferred finished products to 

the consignment agents on payment of central excise duty. The consignment agent 

sold the said goods on higher price than the price on which central excise duty had 

been paid originally by the appellant and hence, the appellant had paid differential 

duty of central excise on such added value realised by the consignment agents, by 

treating the said added value as cum-duty prise as per explanation to Section 4 of 

the Act, which reads as under: 

"SECTION 4. Valuation of excisable goods for purposes of 
charging of duty of excise. — (1) Where under this Act, the duty of 
exdse is chargeable on any excisable goods with reference to their 
value, then, on each removal of the goods, such value shall - 
(a) in a case where the goods are sold by the assessee, for 
delivery at the time and p/ace of the removal, the assessee and the 
buyer of the goods are not related and the price is the sole 
consideration for the sale, be the transaction value; 
(Li) in any other case, induding the case where the goods are not 
sold, be the value determined in such manner as may be 
prescribed. 
Explanation. — For the removal of doubts, it is hereby dedared 
that the price-cum -duty of the excisable goods sold by the assessee 
shall be the price actually paid to him for the goods sold and the 
money value of the additional consideration, if any, flowing directly 
or indirectly from the buyer to the assessee in connection with the 
sale of such goods, and such price-cum-duty, exduding sales tax 
and other taxes, if any, actually paid, shall be deemed to indude 
the duty payable on such goods." 

6.1 I would like to reproduce the expression 'place of removal' defined under 

Section 4(3)(c)(iii) of the Act, which reads as under: 

"p/ace of removal" means - 
(i) a factory or any other place or premises of production or 
manufacture of the excisable goods; 
(ii) a warehouse or any other p/ace or premises wherein the 
excisable goods have been permitted to be deposited without 
payment of duty; 
(iii) a depot, premises of a cons(gnment agent or any other place 
or premises from where the excisable goods are to be sold after 
their dearance from the factory; 
from where such goods are removed; 

6.2 Thus, the premises of the consignment agent is also a place of removal 

from where the excisable goods are sold after their clearances from the factory. 

Hence, the explanation to Section 4 of the Act is also applicable to the goods 

sold from the premises of consignment agents, in other words, the price-cum-

duty of the excisable goods sold by the consignment agent on behalf of the 

assessee from the premises of consignment agent should be considered for 
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calculation of differential of central excise duty. Therefore, the findings of the 

lower adjudicating authority that the benefit of cum-duty price may be available 

to an assessee, if the goods have been sold by the assessee directly to the 

customers is against the provisions of Central Excise Law and cannot be allowed 

to be sustained. 

6.3 I find that assessable value of the goods where additional consideration 

has been realized on account of sale of goods at higher value than the value at 

which goods were cleared from the factory has been well clarified with the 

illustration vide Para 15.1 of D. 0. Letter No. 334/112003-TRU dated 28.02.2003, 

which reads as under: 

"15.1 The introduction of 'transaction value' has brought 
out s,'niflcant improvements in reduction of disputes and bringing 
about certainty in the matter of valuation. There are, however, 
certain areas where disputes are still continuing. Having regard to 
this, section 4 of the Central Excise Act has been amended by 
providing an explanation so as to clarify that the total amount 
received by a manufacturer will be deemed to be the price-cum-
duty and the assessable value should be determined accordingly 
subject to exdusion of sales tax or other taxes, if paid. Similar will 
be the position when additional considerations are received. 

illustration 1:  
Illustration 2:Ce,tain excisable goods was sold for Rs. 120/-

and 20% is the rate of excise duty. In this case the transaction 
value for charging excise duty shall be calculated as follows: 

Price-cum-duty Rs. 120/- 
Value =  =  

(1 + Rate of excise duty) 1 +Q 
100 100 

= Rs. 100/- 

Subsequently, it was found that the price-cum-duty of the 
goods was in fact Rs. 140/- as the assessee had collected Rs. 20/-
separately. Such additional consideration shall be deemed to 
indude the excise duty payable on such goods. Accordingly, the 
revised value of such goods shall be calculated as follows: 

Price-cum-duty (Rs. 120/-+20/-) 
Value =  =  

(1 + Rate of excise duty) 1.2 
100 

= Rs. 116.67 

illustration 3:
 
I, 

6.4 In view of above, I am of the considered view that the appellant has 

correctly calculated and paid differential central excise duty on such added value 

realised by the consignment agents, by treating the said added value as cum-

duty prise as per explanation to Section 4 of the Act. 

6.5 My view is supported by decision of the Hon'ble CESTAT, Mumbai in case 

of Clariant (India) Ltd. reported as 2006 (196) ELT 353 (Tri.-Mumbai), wherein it 
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has been held that: 

"5 Accordingly, we order that the extra amount recovered 
towards cost of packing is to be added to the assessable value but 
we agree with the lower appellate authority that  the value needs to 
be recalculated by the adjudicating authority treating the amount 
as 'aim-duty-price  Hence, we uphold the remand order and reject 
the appeal." 

(Emphasis supplied) 

7. As discussed above, I find that the appellant is not required to pay 

differential central excise duty as alleged in the SCN and hence, impugned order 

confirming demand of differential central excise duty, is not correct, legal & 

proper. Since, demand of duty is not sustainable, the question of payment of 

interest and imposition of penalty do not arise. 

8. Jview of above, I set aside the impugned order and allow appeal. 

. 1c1ctcIRT c\1' cfl   3q'cFd 3f[ cl gdI 3q)cl 11 f1T 'IIcIl 

9. The appeal filed by the appellant is disposed off as above. 

By Regd. Post AD 
To, 
MIs. Rajhans Metals Pvt. Ltd., 
2 1/3, GIDC, 
Shankar Tekri Udhyognagar, 
Jamnagar. 

ci w dl., 

i1fl, cp{l ?.1L11fl -1Jk, 

Copy for information and necessary action to:  

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 
Ahmedabad for favour of kind information. 

2) The Commissioner, CGST & Central Excise Commissionerate, Rajkot 
..The Assistant Commissioner, CGST & Central Excise Division, Jamnagar. 

4) Guard file. 
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