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3ftf 3T1T 'l-ls-lI (Order-In-Appeal No.): 

JEXCUSOOOAPP-1t It ii  

31052OJ8 
Date of Order: Dale of issue: 

06.06,2018 

Passed by Shrfi Clinuth-akant Vaivi, Commissioner , itrai (1ST ' Encse, Di 

3114ilT f1RD4T R/Roll-1.3.f. (91..) tSlfEF .lo.Rolb F DR-f qt ri'l afj1lr4T 3TT14F D. 

o/Ro..j ,H i~,o-llcb (.1 l.Rolb 3]0-.ppii , afl Dhlrd iTiTTh, 3-llPcfd. /lo-çf ch-7 0,4 4dt 

3c'-llci 'lc ,11T0DR 14 ¶ti[ 31)11[D P1St? 14 tUTh-I, /sitrt 3ATi6 3f)7i)rD 1S13t? 47 

-li't1 i it1  31fl4R- c4 i{f aT' B'i /11 l-f,1- fi JTl,Rl 0I1t3 II1 i,R-f : iiThi tlIi0T) 

72lT TZF[ . 

In pursuaricc to Boaid's Notification No. 20/20 I 7_C.Ex.([\IT) dated 1 7. 10.217 icad 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Chancinid ant Valvi, 
Commissioner , Central GST & Excise, Bhavnagar has been appoinl;ed as Apr)el]ate Authority 
for the purpose of passing orders in respect of appeals filed under Secl:ion 35 of Central 
Excise Act, 1944 and Section 85 of the Finance Ad, 1991. 

T 3-PIT 3-ll.?-I*d/ -I4'tc1 3fFZ11F/ l4d/ f[f174EF .l1rrlT io- 4 3ç- [ 7ff.55/ lDflf, ThiYT114 / ,7lIHo1d1i 
/ JR-)'tt1T I I J 3T)IF S1f'f Hel 3ffI f d: / - 

Arising out of above mentioned OlO issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot / Jiiinagai / Gaudhidham 

ctc{F & PdI '4-'I 1TD l.  tfdT /Naine ft Address of the Appefilantr & Respondent :- 

1. MIs.  Gayatri Weighthridge, At : Itaviakhi Port, Naviakhi, 

$1-I afi4f(3D11d1] t Pr7f El4t1 rnT)ii-'ff T-f(I4f1d S)/ir 4 Arplrts tlltliH1t1 I offtktIlut ilr jJ4'j 

3Ttt ciI-H IdI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

(A) (tII IcI' c'-Il, 1c'-cb 0,4 [c 3t1)fI'f TP1f1iRFl°f k 1(1 31flN, 

3Tfl'-rrr 1944 rl tThtT35B 3idra ITR- fllccl 31 1'PTD, 1091 14 
,jl df 14 si / 

Appeal to Customs, Excise & Service Tax Appellate Ti-ihunal under Section 

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

d4c'1I4o1 Thf'DfT Efl1'f BP{ 1tB1 R14 3TI t[f41 Oft T['1i-t 3O014T 

IlfchiUI 14 , - 2, 31R. . fl/Ffl, 1i 14 SH)t 1/ 
The special bench of Customs, Excise & Service 'iax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

Hi'htd it-iC, 1(a) ,4dR' 'HO 3-1414 R 3-lellcli 'N[ T11 aT4tf I0nT 115F. /14t4 3 -'lIc ItFOT 

1Icbi 31fR 1l'93D'f (fr)  qft srtt tf5rr, , r, ,4lJ3f14 i-ir /WD14 

1HdIlId- ootE, 14 14 ii'f DTO I! 

To the West regional bench of Customs, Excise ft Service Tax Appellate 'Frbunii1 (CESTAT) at, 
2nd Floor, Bhaurnah Bhawan, Asarwa Ahniedabad-3800 I 0 in case ol appeals other than as 
mentioned in para- 1(a) above 

/- 3ypJ lImE 
tIm 00 /r 3r'tJ 

35B of CEA, 1944 



(iii) i'4i i VliIch \  F 4PE4 3T1 0-c1iT   lch (aTtfF) 2001, 

F 1'iTJ1 6 C 311P E-1i1fd 1 JI II EA-3 l tIE 4 1lI tIIb I 

04 l?t bJi t'4 Ff E EITh, xIl 3c-II4 Icl t TT ,-lI1 4) HTT 3ftT c'iJIIlI TZIT LRT 5 
3tRf: 

1,000!- 5,000/- 0PF 5RTFi 10,000/- 1-Ii1 i oP-Il -lcldol ¶ti1t 
("h P4 iJldiF, Ri1f 3fhi111T iEIIf°T t fftlT P -li.li 11l-l( ITF 1 5[ 1'f 

ñi1i0-i-  gxr stitt 4PRF JIT/1 .1tfH-c{ TP 21itI F11T olin! eFFfV I1P i' 
II) F  fftFF J 5h1T eIjQ f1 R5Ff11F It?FZT lPiTc 1Tt {l 1RT fT[ I 1- FF 3llf 

(FJ 3mkf) tf0 3/i?,rf-q E1[QI 5001- S'TE tt /ñid fF r cbii ff / 

'lie apxvi! to die IpiJcil1i c Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed nuclei Rule 6 at Central Excise (Appeal) Rules, 2001 arid shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs. 10,000/- where amount ol duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
noininrited public sector bank uf the Place where the bench of the Tribunal is situated. 
Application made or raut ol sum shall be accompanied by a fee of Rs. 500/-. 
l'4ft.iiai_hPlli0d6T[ E tPifti SlibTi, 1E1h 3iP-l'1iRTT, 1994 kf FIRF 86(1) 3F5F 0iiE 

(L) TriJ1vfF[, 1994, g f2fJT  9(1) E Eid T9 S.T.-5 tIE tttzi f 1 r Fr1f 9P 

1t[1 1h1TF 3lT4f h tP4i 3191R rtiF TZ)'f 'F, 3 -11 l(? -91P 'l-lc'1l chl.  (3 Lich i1F '>id-I1)'FF 
rfi rii)tt) 3-ñ[ iAEF TT :i EI3T[ Fig P1F k fffij,  o161 cilP-E f iRTT Zff[  cfl RTT 3f ddli ,uil 

iRIF 5bRff, 9ftT  5 PiTT itt 3Ti[ 5 clinT tfFT  [{ 50 4f{ TtftT dcli 3-RThT 50 PHR tflJ - 

[P Ri fit: 1,000/- iAF, 5,000/- RAFf 3Jfl4i 10,000/-  clii 1Pffd 3P1T FFfl c() 1 i ' ; 

tffiR1 chi.i )[t1W1T lcch 031 ibdiditI, cI)f1d c-hO oPld4i11chiUl '1) fFET id4chfE-bl( ' 
f 1/13411 ii11 11T/11i31A T/13F F /1c13 4c11311 ii1i 4IT1/4d cllLtc. btllLi 1/13T silitIl xITfV I 

I  44 TI J ci lot, /131t 1/t 311 i1TitfF i?t  f5lI ti I F l5I 41/17[ 31 fi//1RT iTTl1144'T "(/1 fl111! 1/34F I 
3411034 3iTf (f 3f1Ti 111 0fF 3IFl334[lT4 /11 414-1 500!- StFLT clii 1/ttIi{/.ci 1s-i 4134f cfo34 idii 1 

The appeal under sub section (I) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribtinal .  Shall be bled in quadruplicate in Form S.T.5 as prescribed under Rule 9(11  of the 
Service 'lax Rules, 1'394, and Shall be accompanied by a copy of the order appealed against 
(one ol which shall he cei-tiliecl copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of secvce tax & ibterest demanded & penalty-levied of Rs. 5 Lakhs or less, 
Rs5000/ - where he uriiouiit of service ta:c & interest demanded & penalty levied is more 
than live liilchs but onE exceeding Es. Fity Lakhs, Rs. 10,000/- where the amount of service 
tax & interesi: demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draFt in favour of- the Assisfant Registrar ol the bench of nominated Public 
Sector Bank oi the place where the bench 01 Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

(i) )31d 31)1411ZFi-t, 1991 E1/F 'fF41 86 cf/1 334-51413ft (2) LiP (2A) F 3ldd]d bol 4/1 iTZ1'f 3311134, 1034 
1lR1i34lT3'4, 1994, 01 ICEP-F 9(2) 44 9(2A) 01 01344 11/0.ltlftd fF14 S.T.-7 i11 4/1 1511 \H(1 Lic E-IcFi lTh11 
311110-cl, ORT bctlld 31c-Pi 311141 31T?Iictd (3-414-F), /1344lLi 3d-lie, 1r-c13 cc1H1 tlTj41 31T1 't 311ti-lT 
\t-[4P°1 3/1 (3o-id-[ 'i 0303 ii1/I tl11T1°iOF iiji-  31i1i4 3-fR-  3110134fF c11'fT ,i-lk.Icb 3-Ik.Ic4-d 3tIEIT .3i.11ficl-d, 
/131f37dff4 113411! 1341031, 0/1 &14'l41l1Li o-sf1x1ItfF13TuJT PIT 31131014 cT 04341 "lii ITf 4llc 3T131 1/i 
13.41 1i iFi -  1 i-10u34 npxlr ;tiii I / 
The appeal under sub section (2) andl (2A) of the section 86 the Finance Act 1994, shall bc 
filed in For Sl'.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certifiedi copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

44fF /lio4)R 3c434 ]v-nh 144 11iclicEf 3-4141134 9T1/IIfFIUT (14134)  11t TI1F 3310411 /1 i-4i44f 1 3no ç fi 

3310134 113 31iii-141l94LI 41/ 534 35Qh 

31J!lff 1TmTrl31 u/i itil P1lT 41/ s1/t  1/, 34Ti 3fF1/ /1; 

03c-"hui1ffil  i-[TT 01 10 FF411101 (10%), 3111F i-fliT 
41fi11c,d clii 1101311311 1/3101 311134, 4311/f 1/if 341 SilT 
P1014 31-111 fi 31111011 iT 1/ri 

r1ir4f'l 3311131 311101 I4tT 0111T014 01 51041fF "i-lid! fI31T diE liech" 1/Il-il 3fff34 
(i) 1114111 11101 3-lddlft 4fl31 
(ii) f1o3/1ct o1111 411 01/ 114- iic.id 3441 
(iii) i11r/iy: 13-i-iT 11isIJ-10v11/i'l 01 ¶5irix (1 34 3-ia/p /,'ci  341111 

4314 4-  41 039 41 tlli4-11o1 l/1cc41,ui (41- 2) 311/11/iZ1111 2014 41 3-fR-IT 1ff -ic f/1'mi4't 3-It-0c.b[Z1 

111111341/) 01 413441 14111-1't-0-Tn11134 3141 9311 3310311 0/f lOFT 1141/ 

For an appeal to be filed bclbre the CESTAT, under Section 35F of the Central Excise Act, 
I 941 which is also made applicable to Service Tax under Section 83 of the Finance Act, .1994, 
nit appeal against this Oidu shall lie before the Tribunal on payment of 10% of the duty 
cleiTlaudcdI where duf\ or ululv and penait at-c in dispute, or penalty, where penalty alone is in 
utispute, 1 aoviuled the aaiouieit of pie-deposit payable would be subject to a ceiling of Rs. 10 
C inca, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
(i) amoi nt cieternuned cinder Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
ui) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided luitl-iei that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 20 i--I - 

1994 0/r 11111 83 01 
cii 3041/f31 17f4103u[  i11 3111/uI EFIPI cr /111044 

9311 31301111 4141414 , 34 old-l)o-Il, 1511Ff /1444f rli51/OT 

01 .3141 131311 111 olio1i 0141 3T'lfIf1 RJ  ii11i 

J.. 



(1) 

(C) iTf 'l1'tbI'& 1T 3ilii 
Revision app1iation to Government of India: 

3-lff q-fuj if [)tR -fc'i't t, hT7-1 icif, lçi 3T1'. 
35EE 9dch 31fd 3TP -ITR Fcbk, R1PT°T 3TfEf cJ 4 4) PITt 

Rl, 1- 110001, ht 5I lToIf , 
A revision application lies to the Under Secretary to the Government ,' I 
Application Unit, Ministry of Finance, Departrnen of Revenue. 4th F. cIla, Rcy'0  
Building Pailiament Sti eet New Dcliii 110001 undct -crOon 3Eb ( I IN iL'5Jn h' ' respect of the following c sse govei nrd by fu 51 pioviso to sob SC( on (1) o ' / 

dH!el +IH le'1 , If P4 hftNl' 1UTtT 
F fTl Z1T t1IIT 3-Tazf 4,ffjo pj f1FT )fTEg p.f af ff T!1 Tgf Tf pi1;8rr ill 

 df f fJ  Tf fff 4ThUf h ftFT, )11Tt chI.lJ31fot PT -131If 1t Jf J-iTi 1U 

- RTil I/ 
In case of any loss of goods, where the loss occurs in transit from a fhctorvto a v:aryhrc 
to another factory or from one warehouse to another dunng the course of pioccu c". 
goods in a warehouse or in storage whether in a factory or in a warehouse 

Ic1 iF 5ITf R111 11L PT hf rh't 
boctZ[ 3c4Th, flPT l5c (t) 

 

z-ffiT i T1 t1PH pex) xlii tit p) i 

on goods exported to aliy country oi territory outside India 
[he manufacture of l:he goods which arc exported to any 

 

In. case of rebate of duty of excise 
of on excisable material used in 
country or territory outside India. 

3ç1I, lc' iI 1dIdH fQ 1ti Pifi-! PT, 0TP PT TTtR I31 HTR )f )iryr ziP! I / 
In case of goods exported outside India export to Nepal or lhutan, without payment of duty. 

IT1tRF 3qT h ,ctf!4-f RfFP RTJ fitT   P'f dt  8TfE ti1ooT 
ffPTThi9f cic1 PIoP i)f  iT 3ThC i1 11f 5li 3lkvtd {3Ttlf) iig  PhT III1RI 3If1ZfTt (l. 2), 

1998 i PR! 109 1PR1 frF df 4 FIf 3fQ1PT iit1 Pt PT IcS  f PTF ¶ d1 

Credit of any duty al]owed to be utilized towards payrneiit of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (INo.2) 
Act, 1998. 

(v) 3PF 31Tt 4) f PfT PIT \HPI PA-S 1, lt df if  .3cPld01 tic'b (3T1IT) PFT0?f, 
2001, PT 9 3TdtP , Ti 3Ilf 1Tf5FUT F 3 FIR 3fd di TT PTI4 I 
3cT 3TTt -1F.1 FIT 31TRf P 3tt)'l14 .fl1,P1 l P1tPT TIe!di ttit fR11 sTT)lfl FF-T i 
cPIc 11F 3T1lPIT. 1944 dl PITt 35-NE uT cftd 1Iitñ)frf PITh  f 31PPf41 u IUGP iIIt RT 

TR-6 Pf ç,fdo  4f 311°)) zUiTj / 
The above appiication shall be macfe in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sourxht to be appealed against is communicated and shall be accompanied by two copies each 
of tle 010 and Order-In-Appeal. It should also he acconipanieci hI a copy of TR-b Cha!lan 
evidencing payment of prescribed fee as prescriber! under hcctioii 35-EN o[.CEA, 1944, under 
Major Head of Account. 

i44)l-jUf 31T1TT F 1-IFT df)u1lIT t4fITf iTITli i)Ii itfPFTP)'f dEIf 31f of) T1T)TT I 
31IT31iTTt111c101 

TtFt 1cji 1000 -/ 1d!djo1 11FPf i5J I 
The revision application shall be accompanied bv a fee of Ila 200/- where the anioUlTit 
invovcd in Rupees One Lac or less and Rs .i000/ where the amount involved is isiorc than 
Rupees One Lac. 

Tt T1 311f i?t 4 FIT &iift I3T FFTf Ft 1IFIPT 'I-fri 311Tt h ¶I1N  h1 1-lildiol, 3Ti)PTT 

t  3f pf T!1°hI 3  ) ticb 3iToi TPT I!df I / In case, if the oi-der 
covers various numbers of order- in Oriina1, fee for each 0.1.0 . should he pdl  in the 
aforesaid manner, not withstandmg the iac that the one appeal to the Appellant Tribunal or 
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if 
excising Es. 1 lakh fee of Rs. 100/- for each. 

INIe1'I4 lr- 3IPIT, 1975, 3131-1 31F81T olc'l 311f (l IT1d!o{ 31T1 f 
P1 *IF 6.50 1 iI of ! p ii 31! I / 

One cony of application or 0.1.0. as the case may be, and Ihe order of the adjudicating 
authori:y shalhbear a court fee stamp of Rs. 6.50 as prescribed under Schedule-i in terms dl 
the Court Fee Act, 1975, as amended. 

!FT lPT, 1II5ITIIZf 3çPlc, ço31i 1'fTf çj)TJ PTPT)ic4UI (cbiIi f/t)tii) RIITiilcicñ, 1082 1'f tl)Ff 
i  3-jITf TfP11F PI01c''l Pi ITTtfI7[ 3tof cilcif 1RlIT) df 31f i-If 2[R{ 3PPT''I7f fFT lfFf I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

r-31 31I!cIi1 4!I11cl31)) ctl 3Ttl)IT dllIc°1 PITi) ) FPThIT c-?4jL[iifi,  ¶I1ITJiT 31'1T PTi)ld01 P1PtiTf uT 1fiT, 
3{tflITfIf ¶iiiiii Ioi www.cbec.gov.in  ) I / 
For the elaborate, detailed and. latest provisions relating to filing of appeal to the higher 
appellate authoi it the oppcllant i cay i elm l [hi [ cp 1111111 it if a it 1 a in 

(D)  

(E)  

(F)  

(G)  
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:: ORIER  N APPEAL:: 

M/s. Gayatri Weighbridge, At Navlakhi Port, Navlakhi having their 

weigh bridge at Navlakhi Port (hereinafter referred to as "the appellant") has filed 

the present appeal against Order No. 46IADCIRKC/2016-17 dated 21-03-2017 

(hereinafter referred to as "the impugned order") passed by the Additional 

Commissioner, Central Excise a Service Tax Commissionerate, Rajkot (hereinafter 

referred to as "the lower adjudicating authority"). 

2. Briefly stated the facts of the case are t:hat the appellant having their 

Weigh Bridge at Navlakhi Port. During the course of search operation carried out by 

the team of officers of Preventive Section, Central Excise a Service Tax, Rajkot, 

various documents / records were resumed under Panchanama dated 12/13-07-

2016. On conclusion of the investigation, it transpired that the appellant had not 

paid / Short paid the Service Tax on providing 'Weighment Service', classifiable 

under the service category of 'Business Support Service'. 

3. Above observation culminated into issuance of SCN No. V.ST/ST-AR-

MRB/Div-Morbi/ADC(PV)/84/2016-17 dated 20-10-2016 to the appellant by the 

Department for non payment I short payment of Service Tax to the tune of Rs. 

53,20,626/-, which was decided by the Department vide the impugned order 

passed by the lower adjudicating authority, wherein l:he Department has confirmed 

the demand of Service Tax of Rs. 53,20,626/- alongwith interest and also imposed 

penalties under Section 70, 77(1), 77(2:) and 78(1) of the Finance Act, 1994. 

4. Being aggrieved, appellant has preferred the present appeal and 

contended that they are having a weuhbridge within the 'port area' of Navtakhi 

Port, having weighing capacity of 100 Tons; that they have been doing the work of 

Weighrnent of imported cargo, mainly coal, within the port area; that Gujarat 

Maritime Board (i.e. GMB) is the Custodian of the Navlakhi Port appointed under 

Section 45 of the Customs Act, 1962; that having weighbridge within the port area, 

is one of the prime requirement of Gujarat Maritime Board under Handling of Cargo 

in Customs Area Regulations, 2009; that the Gujarat Maritime Board has given land 

on lease basis to them for set up and operation of weighbridge in the port area; 

that they submit the copy of Memorandum/tease agreement dated 09-07-Z013; that 

GMB has renewed theii-  lease period for 10 years i.e. from 10.10.2011 to 

31.12.2020; that as per the condition of lease agreement, they could not ut.iIze the 

said plot for any other purpose except operation of weighbridge; that the said 
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condition itself clarify that the said weighbridge has been set to fulfill the 

statutory requirement as per Handling of Cargo in Customs Area Regulations, 2009; 

that at Navlakhi Port, different importers import coal and stevedores viz. IJnited 

Shippers Limited, Shriji Shipping are handling / clearing the cargo from the port 

area; that either the importer or the stevedore hires the trucks for handling and 

transportation of coal from port area to different locations; that they have nothing 

to do with the loading I unloading or transportation of the cargo; that they simply 

carried out Weighment activity of the cargo; that in order to determine the actual 

weight of loaded cargo, the truck drivers used to bring the empty trucks i.e. before 

loading of the cargo to their weighbridge to get the weight of the empty truck and 

after loading of coal from jetty area, again the truck drivers bring the loaded truck 

to the weighbridge for weighment purpose; they receive consideration for 

Weihmerit of cargo from the truck drivers only; that the Adjudicating authority 

held that the service provided by them falls under the category of "Business 

Support Service" as defined under Section 65 (104c) and taxable under Section 65 

(105) (zzzq); that the Adjudicating Authority also observed that after the 

introduction of negative list w.e.f. 01.07.2012, their Service has been defined 

under 65B (44) of the Finance Act, 1994 and the service provided by them is 

neither specified in the negative list nor the same are exempted under Notification 

No, 25/2012-ST dated 20.06.2012 w.e.f. 01.07.2012; that the activity of weighment 

in the port area is not a Business Support Service; that the adjudicating authority 

failed to explain that as to how their activity falls under the category of "Business 

Support Service; that the weighment activity, carried out by them does not fall 

within the definition/category of Business Support Service" as defined under 

Section 65 (105) (zzzq) and as per Section 65(104c) of the Finance Act 'Support 

service of business and commerce'; that as per para 2.5 of the Circular No. 

109!3/2009-S.T. dated 23-02-2009, 'Business Support Service' is a generic service of 

providing 'support to the business or commerce of the service receiver'; that in 

other words the principal activity is to be undertaken by the client while assistance 

or supponl: is provided by the taxable service provider; that the said aspect has also 

not fulfilled in their case; that they are having their weighbridge and undertaken 

the Weighrnent of cargo and not carried out any activity, which has been initiated 

by any business entity; that they have not provided any kind of support service to 

any bLisiness entity or any other person; that they have carried out activity of 

Weighmerit of imported cargo i.e. coal within the port area of Navlakhi; that in 

most of the cases the weighment bills were raised to the truck drivers and the 

truck drivers had paid the charge of Weighment; that they enclosed sample c:opy of 

such bills; that it is clear that the activity carried out by them is not a service 
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provided to support any business activity to any business entity; that the facilities 

i.e. weigh bridge, office premises etc., owned by them and placed within the port 

area as per the permission / lease agreement made by the Port Authority and 

Custodian i.e. Gujarat Maritime Board; that the same were neither given on rent, 

lease or on the basis of any regular/annual charge to any business entity by them; 

that Weighment services provided by them are not given to support business of any 

person; that therefore, the Service Tax demand in respect of their alleged 

activities as 'Business Support Service is not sustainable; that the Order-in-Original 

does not discuss at all as to how their activities is covered by the definition of 

'Business Support Services'; that the activity of Weighment of cargo within the port 

area is not covered by the definition of 'Business support services'; thai: their 

activity is not 'service' but a 'statutory requirement; that their activity carried out 

within port area can be defined under 'Port Service'; that the departmeni:'s 

contention that their activity fall under the 'Business Support Service' is not 

tenable, on the basis of expanded definition of 'Port Service' under section 65 (82) 

of the Finance Act, 1994; that it has been clarified in para 2.5 of the Circular No. 

'I09I3/2009-S.T. 23.02.2009, that in Business support service, the principal activity 

is to be undertaken by the client and the support is provided by the service 

provider; that they rely on the case law of Centre for Entrepreneurship 

Development versus CCE Bhopal, reported at 2014 (34) SIR 373 (Tr.-Del); that in 

their case, their activity is not in supporting nature; that the activil:y of Weighment 

is an independent activity of Weighment of imported cargo as per the recluirement 

of different vehicle's drivers; that neither the weighing machine nor any accessory 

or the premises, where billing work has been done, were given to any other person 

(either individual or any firm) in any manner in order to support their business 

activity; that their activity of Weighment of imported cargo in the port area is not 

taxable service; that Weighment work within the port area is not a service but a 

facility provided by the Gujarat Maritime Board under Handling of Cargo in Customs 

Areas Regulation, 2009; that weighbridge is a statutory requirement and therefore 

not a service; that they have not been appointed as Customs Cargo Service Provider 

for custody of imported goods or exported goods; that the requirement of 

weighbridge within the port area is one of the conditions under Handling of Cargo 

in Customs Areas Regulation, 2009 as prescribed under Regulation 5; that the 

quantity of cargo loaded is the requirement of GMB to manage the port area for 

storing the cargo in the port area as well, also for the importer or the stevedores to 

confirm the quantity of cargo dispatched or transported; that the activit.y carried 

out by them, is one of the statutory requirements under 'Handling of Cargo in 

Customs Areas Regulation, 2009', the activity is not covered under service tax; that 
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they rely on the case laws (I) M/s Harshita Handling versus Commissioner of C.EX., 

Bhopat, reported in 2010 (19) STR 596 (Tn.- Del) (ii) M/s New Era Handling Agency 

versus Commissioner of C.Ex. Panji, Goa reported in 2016 (44) STR J278 (S.C.); that 

the adjudicating authority held that the said case laws were not applicable as the 

fact and circumstances in the present case are different; that the adjudicating 

authority failed to LinderStafld that the GMB is a government authority and GMB has 

given licence I permission to them for weighbridge as the same is one of the 

conditions for custodian as per Handling of Cargo in Customs Areas Regulation, 

2009; that the requirement of having weighbridge in the port is a statutory 

requirement and hence not taxable; that extended period can not be invoked as 

they were under bona fide belief that their activity is not taxable; that they have 

been doing weighing activity within the port area and under the permission of 

Gujarat Maritime Board and the GMB has been under statLitory obligation to provide 

the weighing facility as per the Handling of Cargo in Customs Areas Regulation, 

2009'; that they were under belief that the activity is a statutory requirement arid 

hence, not taxable; that the department has earlier booked .case against different 

assesses and demanded Service Tax on Weighrnent activity under 'Business Auxiliary 

Service'; that the department's stand was dropped by the Tribunal and decided that 

the activity was not taxable; that they rely on the case laws (i) Commr. Of C.Ex., 

Jalandhar versus Bhawani Shankar Casting P. Ltd., reported in 2008 (10) S.T.R. 213 

(in. Del) (ii) Commissioner of C.Ex, Chandigarh versus Deepak Computers, 

reported in 2008 (12) S.T.R. 569 (Tn.- Del) (iii) Commissioner of C.Ex. Chandigarh 

versus Northern Computer, reported in 2009 (13) S.T.R. 34 (Tn.- Del) (iv) 

Commissioner of C.Ex. Chandigarh versus Banke Bihari Computers, reported in 2008 

(12) ST.R. 724 ( Tn.- Del); that there has not been any mala fide intention to 

evade from payment of Service Tax and therefore extended period can not be 

invoked; that nothing suppressed by them which was required to be disclosed 

before the department; that they have been under reasonable belief that the 

activity is not taxable; that therefore in their case, extended period can not be 

invoked; that they rely on the case laws (i) Usha Udyog versus Commissioner of 

C.Ex., Kanpur, reported in 2001 (136) E.L.T. 1031 (Tn.- Del), which was maintained 

in the Honble Supreme Court and reported in 2002 (144) E.L.T. A298 ( S.C.) (ii) 

Commissioner of CEx,, Ludhiana versus Asian Cranes a Engg. Service, reported in 

2010 (18) S,T,R. 60 (Tn.- Del) (iii) Duraiappa Lime Products versus Commissioner of 

C. E)., Madurai, reported in 1998 (104) E.L.T. 505 ( Tribunal); that beyond the 

normal period, the demand is time barred; that the period involved in the Show 

Cause Notice is from 2011-12 to 2015-16 and the Show Cause Notice was issued on 

19.10.2016; that the normal period of one year of demand or issuance of Show 
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Cause Notice has been extended from one year to eighteen monl:h with effect from 

28.05.2012 and the same has been extended to thirty month with effect from 

14.05.2016; that period involved is from 2011-12 to March, 2016 and therefore 

beyond one year till May 2012 and then after beyond 18 months the demand is time 

barred; that the Show CaLise Notice is given on 20.10.2016, the period prior to 

19.04.2015 is time barred; that demand of Service Tax of Rs. 30,82,874/- is beyond 

the time of limitation and can not be demanded; that. after deducting the demand, 

prior to normal period of 18 months,, it comes to Rs. 22,37,752/- only and the 

demand of Service Tax of Rs. 30,82,874/- is barred by the limitation of time and 

can not be demanded; that as their activity is not a 'Business Support Service' and 

being a statutory requirement, the same is not taxable service, therefore there is 

no liability of Service Tax on them and therefore, the penalty under Section 76, 

77(1), 77(2) and 78 of finance Act, 1994 as imposed vide the 010 is required to be 

set aside; that penalty under section 78 of the Finance Act, 1994 can not be 

imposed upon them; that they were under reasonable belief that their activity of 

Weighment is not a service, as the same being provided within the 'port area' and 

has been one of the statutory requirement under Handling of Cargo in Customs 

Areas Regulation, 2009; that the Appellant was under reasonable belief that the 

said activity is not taxable service on the basis of case Laws of (i) Cornrnr, Of C. Ex., 

Jalandhar versus Bhawani Shankar Casting P. Ltd., reported in 2008 (10) S.T.R. 213 

(Tn. Del), (ii) Commissioner of C.Ex., Chandigarh versus Deepak Computers, 

reported in 2008 (12) S.T,R. 569 ( Tn.- [)el) (iii) Commissioner of C,Ex, Chandigarh 

versus Northern Computer, reported in 2009 (13) S.T.R. 34 (Tn.- Del) (iv) 

Commissioner of C.Ex. Chandigarh versus Banke Bihari Computers, reported in 2008 

(12) S.T.R. 724 (Tn;- Del); that in all the said case laws it was decided that the 

activity of Weighment is not 'Business Auxiliary Service' and therefore the Appellant 

has strong reasonable belief that the activity of Weighrnent is not: a service; that 

there was not any mala fide intention to evade from payment of service tax and 

they have not suppressed any material fact which was required to be disclosed 

before the department; that the ingredient for imposing penalty under section 78 

of the Finance Act, 1994 is absent in this case and therefore the same can not be 

imposed; that there has been reasonable cause for non payment of Service Tax arid 

therefore penalty under Section 78 of the Finance Act is not imposable upon them; 

that they rely upon the case laws viz. (i) Commissioner of Central Ecise versus 

Dalnia Energy LLC, reported in 2014 (36) STR 23 (Guj.), (ii) Blossom industries 

Limited versus Commissioner of Central Excise., Customs and Service Tax, Daman, 

reported in 2016 (41) STR 872 ( Tn.- Ahmd.) (iii) Bony Auto Links versus 

Commissioner of Central Excise, Rajkot, reported in 2014 (36) STR 113 (Tn.- Ahmd) 
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(iv) Kalsis Kichenette versus Commissioner cf Central Excise, Pune-Ill, reported in 

2010 (20) SIR 772 (Tn.- Mumbai); that on the same plea, penalties under section 

70, 76, 77(1) and 77(2) of the Finance Act, 1994 are not imposable on them; that 

they weie under reasonable cause, regarding taxability of the activity of 

Weighment, therefore, they have not been paying Service Tax and not filing returns 

and therefore, penalties Linder section 70, 76, 77(1) and 77(2) of the Finance Act, 

1994 are not iraposable on them; that t:hey rely upon the case law of ETA 

Engineering Limited versus CCE, Chennai, reported in 2004 (174) ELT 19 (Tn.- LB). 

5. Personal hearinc in the matter was fixed on 22-03-2018, which was 

attended by Shri Moiz M. Dhangot, Chartered Accountant, who reiterated groLinds 

oi appeal and submitted written submission containing the plea already contained 

in the grounds of appeals and he further requested to allow their appeal. 

6. I have carefully gone through the facts of the case, impugned order, 

appeal memorandum and the submissions made by the appellant. The limited issue 

to be decided in the present appeal is whether the impugned order passed by the 

Lower Adjudicating Authority, wherein the Demand of Rs. 53,20,626/- confirmed 

alorigwith interest and penalties imposed under Sections 70, 77(1), 77(2) and 78(1) 

of the Finance Act, 1994, is, correct or otherwise. 

7.1 It is noticed that during the course of inquiry, it was concluded that 

the Weighrnent service carried out by the appellant having weighbridge under the 

Port Area of Navlakh port is classifiable under the taxable category of 'Business 

Support Service' as defined under Section 65 (104c) of the Finance Act, 1994 

readwith Section 65(105)(zzzg) of the Finance Act, 1994. 

7,2 It is contended by the appellant that: merely Weighment of Cargo 

service would not amount to support services of business or commerce and 

therefore they are not liable to pay service tax under this category. To appreciate 

the issue better, I reproduce the definition of "Support Services of Business or 

Coiomerce' as defined under Section 65 (104c) of the Finance Act, 1994. 

7.3 To ascertain as to whether the Weighrnent service covered under the 

taxable category of 'Business Support Service' or otherwise, I have gone through 

the definition of 'Business Support Service' as defined under Section 65 (104c) of 

the Finance Act, 1994 readwith Section 65(105)(zzzg) of the Finance Act, 1994, 

which is reproduced as under :- 
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f(104c) "support services of business or cwnmerc&' means sen/ices 
provided in relation to business or commerce aiid includes evaluation of 
prospective customers, te/ernarketing, processing of purchase orders and 
fulfillment services, information and tracking of delivery schedules, 
managing distribution and logistics, customer relationship management 
services, accounting and processing of transactions, operational 
assistance for marketing, formulation of customer service and p/icing 
policies, infrastructure! support services and other transaction processing. 

Explanation.—For the purposes of this clause, the expression 
"infrastructural support services" includes providing office along with 
office utilities, lounge, reception with competent personnel to handle 
messages, secretarial services, in net and telecom facilities, pantry 
and security;] 

7.4 Further, as per Section 65(105)(zzzq) of the Finance Act, 1994, 

"taxable service" means 'any service provided or to be provided to any person, by 

any other person, in relation to support services of business or commerce, in any 

manner'. Thus, on careful study of the definition of support services of business or 

commerce, it is clear that the services relating to support of a business or 

commerce in any manner is taxable service, which also includes some specific 

services by wording 'and includes ....., which specify the some of other services 

also. Now, the Weighment service provided by the appellant is required to be 

analyzed in view of above definition. On perusal of aforesaid legal definition, it can 

be seen that the nature of services which are proposed to be covered under the net 

under this category, are the services rendered by the service providers to the 

service receivers by way of providing support to business / commerce of the service 

receiver. I find force in the argument pul:forth by l:he appellant that they have 

provided Weighment Service to the truck drivers, find that in order to determine 

the actual weight of loaded cargo, the truck drivers used to bring the empty trucks 

i.e. before loading of the cargo to the weighbridge of the Appellant and get the 

weight of the empty truck and after loading of coal from port area, again tile same 

truck drivers bring the loaded truck to the weighbridge of the Appellant for 

Weighrnent purpose for which, the appellant received cash consideration for 

Weighment of cargo. I also find that they received the cash consideration from the 

truck drivers. Thus, by definition 'Business Support Service' is a generic service of 

providing 'support to the business or commerce of the service receiver'. In other 

words the principal activity is required to be undert:aken by the client while 

assistance or support is provided by the taxable service provider. In the instant 

case the appellant owner of weighbridge and provided Weighrnent services to 

various truck drivers, which is not any support or assistance to their business 

activity. The activity of Weighment carried out by the Appellant is an independent 

activity, which is requirement of different vehicle's drivers to ascertain as to how 
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much cluantity  loaded iii their Trucks. Further, it is evident that the appellant has 

carried out all the activities within the port limit of Navlakhi. It is also evident on 

record that the appellant has provided Weighment services for imported cargo 

unloading from the Navlakhi port. Thus, the principal activity carried out by the 

Appellant is Weighment Service, and they have no concerned with the sale or 

marketing of goods. Further, the appellant has not provided any assistance or 

support to their Customers viz. Truck Drivers. Thus, I hold that the Weighment 

services carried out by the Appellant is not covered under the 'Business Support 

Service' as defined under Section 65 (104c) of the Finance Act, 1994 readwith 

Section 65(105)(zzzg) of the Finance Act, 1994. 

7.5 My above view also bolstered by the following case citations issued by 

the Tribunals, wherein it is held by the Tribunal that managing of weighbridge and 

issuing Weighment slips is not covered under the taxable category of "Business 

Auxiliary Services". 

(i) Commissioner of Central Excise, Jal.andhar versus Bhawani 

Shankar Casting P. Ltd., reported at 2008 (10) S.T.R. 213 

(ii) Commissioner of Central Excise, Chandigarh versus Deepak 

Computers, reported at 2008 (12) S.T.R. 569 

(iii) Commissioner of Central Excise, Chandigarh versus Northern 

Computer, reported at 2009 (13) S.T.R. 34 

(iv) Commissioner of Central Excise, Chandigarh versus Banke Bihari 

CompUters, reported at 2008 (12) S.T.R. 724 

7,6 In view of above, I am of the considered opinion that the Weighrnent 

services carried out by the Appellant within the Port area of Navlakhi is not 

covered under the taxable category of Service Tax under 'Business Support Service' 

as defined under Section 65 (104c) of the Finance Act, 1994 readwith Section 

65(105)(zzzg) of the Finance Act, 1994. 

7.7 Further, I also find that appellant has contended that Weighrnent 

services provided by them is one of the statutory / mandatory requirements and 

therefore no service tax is leviable thereon. I noticed that the appellant have 

carried out the work of Weighment Services on the weighbridge installed within the 

Port area of Navtakhi port. The Gujarat Maritime Board (i.e. GMB) is appointed as 

the Custodian of the Navtakhi Port under Section 45 of the Customs Act, 1962. The 

3oard has given land to the Appellant on tease basis to set LIP and operation of 
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weighbridge in the port area of Navtakhi. The appeflani: has contended that having 

weighbridge within the port area is prime requirement as prescribed under 

Handling of Cargo in Customs Area Regulations, 2009 notified vide Notification No 

26/2009-Customs (NT) dated 17.3.2009. To ascertain as to whether the Weihmcnt 

service is statutory requirement or otherwise, I have gone through the Handling of 

Cargo in Customs Areas Regulations, 2009, wherein under Rule 5, VariOUs conditions 

prescribed by the Government, which reads as under :- 

"5. Conditions to be fulfilled by an applicant for custody and 
handling of imported or export goods in a customs area. - i-\ny 
person who intends to be approved as a Customs Cargo Service 
provider for custody of imported goods or export goods and for 
handling of such goods, in a customs area, hereinafter referred to 
as the applicant, shall fulfill the following conditions, namely :- 
(1) The applicant shall provide the following to the satisfaction 

of the Commissioner of Customs namely 
(i) Infrastructure, equipment and adequate manpower for 

loading, unloading, stacking, handling stuffing and de-
stuffing of containers, storage, dispatch and delivery oh 
containers and cargo etc., including 

(a) standard pavement for heavy duty equipment for use in the 
operational and stacking area; 

(b) building foi Customs office, Customs Electronic Data 
Interchange (EDI) Service Centre and user agencies with 
basic amenities and facilities; 

(C) storage facility, separately for imported, export and 
transshipment goods; 

(d) gate complex with separate entry and exit; 
(e) adequate parking space for vehicles; 
(f) boundary wall; 
(g) internal service roads; 
(h) electronic wei' h-bridge and other weighing  and  

measuring devicej 
(i) computerized system for location and accounl:al of goods, 

and processing of documents; 

(j) adequate air-conditioned space and power back up, 
hardware, networking and other equipment for secure 
connectivity with the Customs Automated system; and 101 

exchange of information between Customs Community 
partners; 

(k) facilities for auction, including by c-auction, for disposal of 
uncleared, unclaimed or abandoned cargo; 

(I) facilities for installation of scanning equipment; 
(m) security and access control to prohibit unauthorized access 

into the premises, and 
(n) such other facilities as the Commissioner of Customs may 

specify having regard to the custody and handling of 
imported or export goods in a customs area; 

(ii) safe, secure and spacious premises for loading, unloading, 
handling and storing of the cargo for the projected capacity 
and for the examination and other operations as may be 
required in compliance with any law for the time being in 
foi-ce; 

(iii) insurance for an amount equal to the average value of 

p
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goods likely to be stored in the customs area based on the 
projected capacity, and for an amount as the Commissioner 
of Customs may specify having regard to the goods which 
have already been insured by the importers or exporters.' 

7.8 On going through the above said mandatory conditions prescribed 

under Handling of Cargo in Customs Areas Regulations, 2009, I find that at 

condition number (h), it is mentioned as 'electronic weigh-bridge and other 

weighing and measuring devices'. Thus, I hold that having an electronic weigh 

bridge in the Port Area is statutory requirement as prescribed under Handling of 

Cargo in Customs Area Regulations, 2009, notified vide Notification No. 26/2009-

Customs (NT) dated 17.3.2009. FLirther, I also noticed that Weighment Service 

provided by the appellant is not for all but, restricted to the cargo available in the 

Port Area of Navlakhi. It is nowhere alleged by the Department that the Appellant 

had provided Weighment services to any vehicles having other than local cargo. 

Thus, the appellant has specifically fulfilled the Weighment procedures as 

prescribed Linder law. Further, also noticed that within the port area, bulk cargo 

of Coal is lying, which has been imported by various importers. Further, the cargo 

of coal has been allowed to store at specific plots available and allocated at 

Navalkhi port by Gujarat Maritime Board as well as Customs. Thus, it is prime 

requirement of Gujarat Maritime Board as well as Customs to monitor the 

movement of the cargo. The bulk cargo in coal if riot process through the 

procedure of Weighment, it would not possible either for Customs Department or 

Gujrat Maritime Board to ascertain as to how much imported cargo has been 

dispatched and sent out of port and how much imported cargo i.e. Coal is presently 

available on the plot designated by the Customs and Gujarat Maritime Board. 

Further, for the CListoms as well as GMB officials, it is mandatory to ascertain as to 

how much quantity of cargo has been dispatched from the total quantity of out of 

charge given by the Customs, under Section 47 of the Customs Act, 1962 and how 

much quantity of the Cargo is remaining at plot available within the port area. 

Further, it is also noticed that: the Navlakhi port area is covered under the Customs 

Area, for which GMB is appointed as CListodian. Further, as per section 141 of the 

Customs Act, 1962, the conveyances and goods in a customs area should be under 

control of officer of Customs and therefore all the conveyances within the port 

area is under the control of the Customs as well as Gujarat Maritime Board. Thus, 

in compliance of the provisions of Section 141 of the Customs Act, 1962, Customs 

as well as Gujarat Maritime Board has also installed Check Post thorough which only 

vehicle and trucks can enter in the Navlakhi Port and exit from the Navlakhi port. 

At the said check post, the offers on duty mandatorily check the cargo vehicle to 
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ascertain as to how much cargo is being dispatched by the cargo vehicle from the 

Navlakhi Port. Such Officers ascertain the Weighment of cargo on the basis of 

Weighrnent slip issued by the appellant. Without Weighment slip, the officers on 

duty at check post would not allow any cargo vehicles Loaded with the cargo for 

exit from the Navlkhi port. All the truck drivers have to deposit the gate pass in 

which the quantity of the cargo as mentioned in the Weighment slip has to he 

declared and such gate pass has to be deposited at the gate of Check post and 

withoLit such gate pass, the officers on duty would not grant exit entry to any cargo 

vehicles. FLlrther, it is also noticed that the Customs Officers used to give out of 

Customs Charge of the bulk cargo i.e. Coal lying within the port area under Section 

47 of the Customs Act, 1962. To monitor the quantity of the out of customs charge 

given by the Customs Officers under Secl:ion 47 of the Customs Act, 1962, 

Weighrnent slip is only the documentary evidences from which they can ascertain 

the exact quantity of dispatch from the Navtakhi port and remaining quantity 

available on port. Thus, the Weighment of Cargo is not only mandatory 

requirement under Handling of Cargo in Customs Areas Regulations, 2009 but also 

mandatory requirement for Customs as welt Gujarat Maritime Board to ascertain 

how much imported quantity of cargo has been dispatched from tlie port area and 

how much imported qLlantity of cargo has been available within the port are 

79 Further, I also rely upon the judicial pronouncements of Hon'bte 

Supreme Court of India passed in the case of Commissioner v/s. Harshita Handling - 

2011 (24) S.T.R. J135 (S.C.) and order passed by the Tribunal, in case of M/s. 

Pressure Vessels and Equipments Testing Enterprise versus CCE Salem reported at 

2013-TIOL-142-CESTAT-MAD, wherein it is held that statutory services does not 

attract service tax; Thus, the work of Weighment Service carried out by the 

appellant is statutory requirement and therefore such activity involving statutory 

requirement is not covered under service tax under the category of "Business 

Auxiliary Services". 

3. From the forgoing discussions, it is clear that the Weighment services 

carried out by the appellant is not covered under Service tax under the category of 

'Business Support Service' as defined under Section 65 (104c) of the Finance Act, 

1994 readwith Section 65(105)(zzzg) of the Finance Act, 1994, therefore, I hold 

that impugned order passed by the lower adjudicating authority is liable to be set 

aside. 
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8.1 Once, demand of Service Tax is not tenable, as held above, the 

question of recovery of interest under Section 75 of the Finance Act, 1994 and 

penalties imposed under Sections 70, 77(1), 77(2) and 78(1) of the Financ:e Act, 

1994 is aLso not survived. 

9. In view of the discussion held, I set aside the impugned order passed 

by the lower adjudicating authority and allow the appeal filed by the appellant. 

31c1cici cl!.I jj c 3:fcfl T f'-ic.t' 1&)c1-ç1 t frr 
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10. The appeal filed by the appellant stands disposed off in above terms. 
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By Reed. Post AD 

To 

/vi/s. Gayatni Weighbriclge, 
At Navlakhi Port, 
Navlakhi 
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Copy to: 
1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad. 
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot. 
3. The Additional Commissioner, GST & Central Excise, Rajkot Commissionerate, 

Rajkot 
4. The Deputy Commissioner, GST & Central Excise Division, Morbi. 

)/buard File. 
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