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Passed by Shri Chandrakant Valvi, C:ommissioneic , Central GST & Ecise, Ehavnagar 

3Tff1EI11-  t-I&ti (:fff) 1arim /f TtIE_f tf  d'f1c 3f1ty3 3TFf IT. 

o( /Roli5[f oIIi .U.R°lI r 3-IITIITUI  a'f .ff NN), J1I4l7T, 6I1PT fITT lcl f)IT1 b' 

3fl 3c'1I4 TIR ,NTTTT Efif  1111171 311F[IT l°3 11 PTIT(', l3f'P-I 3'414 Th'-'t' 3f11Z171 1S53 11t 

DPI 3 r 3TlT7f c1 41i rt 3TCflf'f T Jf 311th iilI1c-T Ef,T11 11r 3It t1 3P1F[ 4T1f1iH.1t T"F 

-Itd 11F1T dIEfl 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.21.7 read 

with Board's Order No. 05/2017-ST dated 16.11.2017. Shn Charidrakant \/alvi, 

Commissioner , Central GST & Excise. Bhavnagm has been appointed as Appellate Authority 

for the purpose of passing orders in respect of appeals filed under Section 35 of Central 

Excise Act, 1944 and Section 85 of the Finance Act., l95l. 

[ 31117 31Iid/ W.l'*d 31k.I1d/ 4kld/ -tI-1'*' 3ik4thH. o-çIT 3c-'-lIc, Tlach/ I)cIVhI, 4IIca'IIT / tIJ-1o1dlI 

/ 1T1lTT171I 4c011 51116f SWI[ITN 3-iT1f 1f T111If: / 
Arising out of - above mentioned 010 issued hr Additional/SJoint/Deputv/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham 

IT 31l1 &  r lTIT cl 11d1 /Narne & Address of the Appellants & Respondent :- 

1. M/s. 5hivam Marine Service, 5,6 Shivam Chambers, Canal Road,, iTafhot  360 001, 

i-i 31Tf(3-IT1r) 74f7[  17'f11 Jf  111ifrt / ITrhIUl '11r TIETtI 

Any person aggrieved by this Order-in--Appeal may file an appeal to [lie appropriate authority 
in the following way. - 

u11T had' ,kl 37111IT h1a4' 00 TiFT 31FIT o-lT1Tl7ITJT Sil1 MT, 3r1114 h1 

,1944 4) Imli >35B F 3-1dd 11rf 1111fi-T 3f11f)aJT, 1994 E)f  DTIT 86 i) 

5PT c(1 5ff " 
Appeal to Customs, Excise & Service Tax Appellate Tribunal nuder Section 351 nI ('hA , I )d 

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(ii Efr4,(uj -IIchd t I-td-4)iT1T IT1r '-1IJ171 TThHF hfFEf, 3PIIfiIT 1171k ilk I)4105T 3P-11N'11 

ITIZ1TfUT 41 fh'tIT , 
0S ecIl IT 2, 3l1 F. 117IT, ;i I1f I 5TR4 rTr 1/ 

The special bench of Customs, Excise & Service Tax Appellate lrihunal of West Block No 2, 
R.K. Purarn, New Delhi in all matters relating to classification and valuation. 

(ii) 3'.(&')dc-I ITU312 1(a) 1 thlITIT 1IT 351)N't 3[fETf lieu 11711 3Tn1il .111.1-11 IlcO', 1111if 317llA 1L71t3 117 

IrtIT1117 3TC1174id o-.lRlI11TUT (ffi-~) i)1' ql11ITIT fttih{ nflh1.o-,t, , ki4lxf'  714, Ef331g/['1 3P-tict 

ooE, c4-) 14Ti 1TIT I! 

To the West regional bench of Customs, Excise & Servicc Tax Appeh1aL Tulunal (CEST/VI') at., 
2rd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case oh appeals other than as 
mentioned in park- 1(a) above 

(A) 



3-Itbj1r[ TTarI1ThTfli 0 1T10[ 3Tifti clh-Irf 5fo 1ro-  5R1 c- Hc, lch (3Tt1T) I[?r, 2001, 

3f{ 09PJ r ik Iti - 3 R tI1I HI I 

 t 05JT ttF ti1i k i1Pf, 5iiT 3PT14 ft4 i) ATT ,IIjl 4i tRTT 3Thf eldikil T1T ld-lo-ll, i°-l[i 5 

diRSI ZIT 3RIT1'f 0JH, 5 d[/ii kURt  f1 50 1TTt1 hURt ITUR 3{hdT 50 elBif 'v-Ri f - 'r -i-ih: 

1,000/- JRR'l, 5,000/- RSE1f 3TiT5ft 10,000/- 09 hI 111ftFf 1RST lc l c1dcI I 1T1T)tf 

fURF hi Tih[1O{, Thtll?R/f 3Fft?ki aLklTv[4h0T ith ftlRI1T h 15fP'h .(l-cI.t III3f?1 li'I 

fRI2kUT h1 k 11h tiT1T RTI11 TRSII1URJ R1UR dTCUR cc1eiI (1SZIT Ik1l vIT)Q RS51ThRJ Jtf  hi TiTdr, 

F /[3RT 111 IT J[ Si U1T i51 11fth 3TTh1T oIId-l[fkUt1- 1 1UiJI 1Td I TI  3iTPif 

(fh 311/T) )I1T fI1hrItiTf F yfFeF 500/-  45 fT [J cf,.o-fl i1T I! 

The appeal to the Appellate TribLlnal shall be filed in cuadruplicate in form EA-3 / as 
prescribed under Rule 6 at Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs. 10,000/- where amount of duly demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
IRegistrar a! branch ot any norniiiatecl public sector bank of the place where the bench of an 
nominated public sector hank of the place where the bench of the Tribunal is situatec 
Application made or grant of stay shall be accompanied by a fee  of Rs. 500/-. 
3T1yflrr IpftlrT14W[ g Rid, thP 3l1P)dIJ-i, 1994 1) 4RF 86(1) 3Tai11 clIch.t 
)kppmy/ 1994 tt )xpy 9(1) pygi  TiiD,f tFfR ST-S at  'ii 

11T1 )if{T[ 311h '1 f1Ib4 3-Filat T I'LII , Hi 91cf RSTi.f 1 1cIdo1 cli (39i?f URli ti1t '>kHiiOcI 
'R11 sfl) 3)3 o-iJT at hat Et h-O-1 URb tl1f t ElTat, di iI'4- f cli atPT ,Ia1 cf) Tf 3Th cdIttll 

iian atilo1I, h'TIT 5 diht ?1T 3\H.0 bu-I, 5 dI °-lt! lT 50 c-iI hilT Pat 3TiT5IT 50 PTat hURT 

fsat(k Bf hitat: 1,000/- yxpf,  5,000/- atr atatli 10,000/- h9--,i 1IT*1IT atIT le.ch c11 9ff 
RShURTRSI hfiTh.RS[ ThP5 hI g-idlclrar 1]atttil7l 3l-1I c.1lRT o-djR1fluTUl 4i lThlT F +l$IdcF -5f at 
1iRS Rf fEE01 f-I y[iI)5]th  tr4 05 0545 iTt tIDT iiIIfibd f)05 ILR 40TTF fliatii 011011 I 
dI- . hi 4-I5JII-1P1, io- l 311 lILsfl 'io-ff iii1ti d8I ITSIffIRT 31L1101!d.I fR1Tf1105TUT c)1 lIslI )ZT9 I 

I1RT t[I5f (h 3ThTf) it )itt 31TdaftfR fIT R1TT 500/- 'bYlT hi 11li*ftat lh0T TSITRT hd-ti fl-i1i-  I! 

The appeal under cub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be tiled in rfliadrtlj]llcate in Form S.T.5 as prescribed under Rule 9(11  of the 
Service 'fax t'fules, 109-I, and Shall he accompanied by a copy of the order appealed aGainst 
(one of which shall be certitied copy) antI should be accompanied by a fees of Rs. 100/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount ot service tax & interest demanded & penalty levied is more 
than five laihs but riot exceeding Ps. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & ii Retest cleinaiiclecl pplt levied is more than litty Lakhs rupees, in the form of 

I haii It Oral t iii root ir ol tlte Assistant Registrar of the bench of nominated Public 
;ector Iiiilt of the piuce where [he bench of Tribunal is situated. / Application made for 

51:uit ul stay shall be acculu panted by a fee of Rs.500/-. 

(i) 11oj l90t 4i't chat 86 t 3Ui..5tj,fj3 (2) 0c (2A) 5   4 Ti]r( 3yt[ attg 

fJ-ThTt/[, 1994, iT )kf05vf 9(2) OTt 9(2A) 05 B0 )1If./1113T URITt S.T.-7 41 hI RTilf511 Oh 3RTil5 TIFf 

3-lTTicft[, hT1RT 3ctiT4 ffk05 3Tticfl 3Tt00-cf (3Tt0hF(t, 5RTt 3c1 lc'-h 41111 chT)fITf 3lTif cj 

11cidol 0T (3a1 11 Oh hd 9,n1i1Id ITF tl11lT) 3-flT 311d.lcl'd c5lki -lt0d4ch 3-iidlcl-d 3TtTt1T 3lld1ci-d, 

h -tIUR hkU{t[ RfF4T/ i'iTtIOTT, hI 3-f8TTt ?ThefIi15ITTtUl cti 3T[TtTT 05* hI 3f 41f 

fjf Tuft i?t Rieido-t hR-T-11 5J1F I / 
The appeal Linder sub section (2) and (2A) of the section 86 the Finance Act 1994, shall b 
bled in For ST .7 as prescribed tinder Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central lfxcise,/ Sevin-r 'l'ax to tile the appeal before the Appellate Tribunal. 

i0-ii fFat, afo  ftfT Oct jclicF 31t)lhliat OIFlhTuT (h-c.) IT cIff 3Tt)'Ihfr t iRTiatlI 

3cIi JIT05 3i1l7lTi1i9-i4 44 PiTT 35oat at 5HTITiRT, oil l )I/IR04hf 3i(h(kIJ1, 1994 t(lt 1.1111 03 34 

3Jftdid RIFURi 1)1 cildl 4ti JF, , f,&[ 3T05ft fIt tif* 3Tt)iri URfIhT.1i i?i  3Tt0RSF PiTt ITlIFI 3hii 

hi JiIJI tk 10 tuiifl7[ (10%) dcl attii OTT oid-udl 1TTI1RT at ald-lioll dci 315E1h1 RSd- 9T 

5fI'i~hf , hi fididlat IFTI TII[IT, tftit4i lT %1T fliRT t 3{/T*ITf Phi ffIi o11o1 PTk'i'f 3T'TttRT iiTF TII1 441 

at, That Ti 3ffkih at /41 

satf Ratird hR-h (1ST \cllTh4 b 3TTJitFTT "fl]7f 11fT13 dii,! TIFh" /1lhi ff1RT 

(i) thu 11 /4 05 RIAflITI TURd-I 

(ii) ñRT4TI SPIt /41 T ti] hiEf 

(hi) i!laifItt 51d-ft i70ikRiT 05 fkiT[RT 6/4 3i i 

- jj sat his tpr 'Cm at ctrntchiat by44tu (at 2) 31tiTjk1zu 2014 /4 siivat /4 1/4i0' SP/44?IZI - 

/4 T1RT4f StffTft)iRT TtTi1Tu 3 04 3TfI'ITT 0* Pldl /4[ /4I/ 

For an appeal to he filed before the CESTAT, under Section 3SF of the Central Excise Act, 
19'Pl which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shrill lie before the Tril:)unal on payment of 10% of the duty 
demanded where clut,' or duty and penalty ai-e in dispute, or penalty, where penalty alone is in 
dispute, provided I tie amount of pnc-deposit payable would he subject to a ceiling of Pr. 10 
Crores,	 1 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amo Lint of erroneous Cenvat Ci-edit taken; 

• (iii) amount payable tinder Rule 6 of the Cenvat Credit Rules 
-

- pro''inlecl Itirilier that the provisions of this Section shall not apply to -the stay 
application and a o ocal s PC id ing he'f are an appellate authority prior to the commencement of 
the Finance (NoR) !\cr, 2t I -I 

a 

0 

(B) 



(C) 1RT *i1T -) Wraui 31Tiic,oi 
Revision a,pplication to Governrneiil: of In1ia: 

3f[f 4l TUT PTtiJ 19f1fIF t, 5l[ 3P1R f5P 3J1PF{JJ.. 1994 ?1l 551 
355E Pm l't,ç-Iq-r 31iTT 3-IcR fPTf f5f fjUJ 3TfF E5J, ticE[ d-iff5Rl Iji1-ct 
pT,fr N, Q)')P[ ftf  I-1P[, F1[. T -c'?hlfbOOl.. 4Y 1IrI{ PTlTI / 

A revision aplication lies to the Under Secretary, to the Government of India, RC\'iSion 
pp ication nit, Ministry of Finance, Department of Revenue, 4th Floor, jee,ian Deep 

Building, Parliament Street, New Delhi- lluOOl, under Section 35115 of the CI3A 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Sectioii-35B ibid: 

ZJ 1R1f T o -jIo-I T J-HJ-Ic1 f, 14-IIo3- P1Tf1f */i )Pt FIThI T TR P 

EtU1 PT ¶IFt 3TZL chk1IIo1 PT f1Ti 114i  1TgTU dI  it 3-F  '  Pf0tHoT F '1, PT ) 
1 PT TKUF ?f Tfiif .-uT (T  )h 13-1IT ft I-HR 1 P1lf S 

IIc I/ 
In case of any loss of oods, where the loss occurs in transit from a factory to a warehouse or 
to anothei factory or irom one warehouse to another rluunp the course of processing of the 
goods in a warehouse or in storage whether in a factoiy cr in a warehouse 

(ii) I-IRS 4T f11R11 'II PT 1hT rg't trI)ff I33- •i PM fiT f yri'IDF TT IPITh iFf5I'I pJfj tf ijfi 
c-t1Id Ir-4 fiT 5 (fific) fiT d-II-Ic, T'1 I-IkC-I f ru- )fi5fi1 m T 'it oft 'xfir 0fi sii i 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture ot the goods 1'hich are cirported to any 
country or territory outside India. 

(iii) P 3c'-IId 1c clii IIdIdIoi ¶flTIT lftlpT III'td ft P1, PPRT PT i-IcI'd Oft J11R )7'5ft5 1fi.4I 1TP1 i / 
In case of oods exorted outside India export to Nepal or Uhutan, without payment of duty. 

HtfTS cLII C  fl- 3PlIf OfFOT fiT l-Idjçilf fle (/Th7 5T'1 zf/) f[3 fF 3)f'ftON QTT 

PT0UT9t fiT dd JIIo  c{  J I 3' 3Th1 311ft01 j1'l 31li0c1-d "(311)1H) fie CcikI lftis 31PPTrf (F 2), 

1998 41 Pm 109 it 1s 4fl dI 3-5-101 PHl-T11ftf1ff t5-  PT ctI  Jt qryf )flPT dP.i II 

Credit of any duty allowed to be utilized towards payment of excise (In ty mi hi jul piod ucis 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the lonance (l\lo.2) 
Act, 1998. 

3IIR[ 3-1Tflf c1 t I5Tf WT3f 0I EA-S f,  iPt fi5lf 3cqIf f431T (3141311) tfFIctcft, 

2001,fl 9 f 3Pd Tl 

')c-d 3-tiftT fiT TITIT -Ic'1 3-iTftf o 3-Itits 3-1Tftr 4fl t Tf1a:It .t-IcIdoi (7t 51141 5[[fTTI 55-f i'fr fi335fi7f 

.3c-IIc fT 3-T1tPz[, 144 Pr Pm 35-ES fiT dd 1ftTftT OFOT Pt 35-5511 /5 HTcRT /5 i1(f tTf 

TR-6 1cd 4 iiItPTI / 
The above application shall be made in duplicate in Form No. hA-fl as specified under Rule 9 
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is coininurucated and shall be accompanied by two eppics each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of rR-o Cliallan 
evidencing payment of prescribed fee as prescribed under Section ,35-Slt ol CItA. 1944, under 
Major Head of Account. 

tt5TUT 3-ITt fiT t-iI5 ¶fF311 511f3fE[ 015-F /51 3I,lo41 'fl/f ,jit ,-/f eii(s I - 
,i1t 't1c'Idl 5135- OPT 550 5tft f 3p/ff EfFT  l fti ft 200/- hI IIJI3-IhT 1t, ti iIIT vi)-t olfi .iztn I 

5155- c4i PTS  4o-1ft i- -4IG t i 5t1ft  1000 -I 00 ITiicIk1 1/l,i-ii STiT 

The revision application shall be accompanied b a Ice oi Rs. 200/- where - the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

31fl 5- 3-lT0f i') cb 'Hot 311ft0/f 051 P'J-tiflOf i9't 1Ti/fiT1-T i-IS 3-fIfiOf fiT 1is RId-PT 031 I-lJl/iFf, 3i1fi05- 

itt eIT1rfl 31f /5 ')fl r $t dfi s') fft 4 slfxft fiT 1ldT ITIJ)t 3fdTd-f 

 OPT 31t11df PT fld)5- P-0I cf QPT 31f/1Ti5- IfISaIT 5131ff I / In case, ii ti-ic order 

covers various numbers of order- in OriGinal, fee for each 0.1.0. .should be mp.dl in the 
aforesaid manner, not withstanding the fac that the one appeal to the Appellant 1 ribunal or 
the one application to the Central Govt. As the case may be, is filled to avoid scnptorla work if 
excising Rs. I lakh fee of Rs. 100/- br each. 

(F) PTmofI1iT IlOIo1-t 01'-cli 3Tf)-tIRf, 1975, /5 3fF4I41-1 fiT 3foTfIR 5-dl 3T[0f iTO .IiFT 3131ft0f -4ff 

6.50 i ttioio os 4If ')t PT I / 
One copy of application or 0.1.0. as the case may be, and the order of tiìe acljudicatint 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms 01 
the Court Fee Act,1975, as amended. 

d1-tt 0L5-F, biT 3cHId OfAPT cl fiPT2531 3ftitdThT Pli.fIfPlOTTtfl (clSlft fl)3/1) )TflP-J11313111, 1982 if  ofl) 

Attention is also invited to the rules covering these and other related rriatters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) 35)')tiT 'i1Io-i') ct-fl 3-ftI'tdf fThifdf 054 4 31fr111fl31f 51100i, 1/555- 54 P415131If THPT-Ikfl /5 

3TtiI31f5t (4111415 i4,-IlS wwtv.cbec.gov.in  ct/i /hP +l44 I ,/ 
For the elaborate, dletailed and latest provisions relating to filuig oF apl)cal to the higher 
appellate authority, the appellant may mice to the Departmental websi tc "cv .cic-cgov in 

- (v) 

(D) 

(F) 
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:: OR3ER  fl  APPEAL :  

M/s. Shivam Marine Services, registered office at 5, 6 5hivam 

Chambers, Canal Road, Rajkot having their weigh bridge at Navlakhi Port 

(hereinafter referred to as "the appellant") has filed the present appeal against 

Order No. 49/ADC/RKC/2016-17 dated 22-03-2017 (hereinafter referred to as "the 

impugned order") passed by the Additional Commissioner, Central Excise a Service 

Tax Commissionerate, Rajkot (hereinafter referred to as "the lower adjudicating 

authority"). 

2. Briefly stated the facts of the case are that the appeRant having their 

Weigh Bridge at Navlakhi Port. During the course of search operation carried out by 

the team of officers of Preventive Se:tion, Central Excise Ut Service Tax, Rajkot, 

various documents / records were resumed under Panchanarna dated 12/fl-(17-

2016. On conclusion of the investigation, it transpired that the appellant had not 

paid / Short paid the Service Tax on providing 'Weighrnent Service', classifiable 

under the service category of 'Business Support Service'. 

3. Above observation culminated into issuance of SCN No. V.ST/ST-AR-

I/ST/R.JT/ADC(PV)/83/2016-17 dated 19-10-2016 to the appellant by the 

Department for non payment / short payment of Service Tax to the tune of Rs. 

70,86,509/-, which was decided by the Department vide the impugned order 

passed by the lower adjudicating authority, wherein the Department has confirmed 

the demand of Service Tax of Rs. 70,86,509/- alongwith interest and also imposed 

penalties under Section 70, 77(1), 77(2) and 78(1) of the Finance Act, 1994. 

4. Being aggrieved, appellant has preferred the present appeal and 

contended that they are having a weighbridge within the 'port area' of N;vtakhi 

Port; that they have been doing the work of Weighment of imported cargo, mainly 

coal, within the port area; that Gujarat Maritime Board (i.e. GMB) is the Custodian 

of the Navlakhi Port appointed under Section 45 of the Customs Act, 1962; that 

having weighbridge within the port area, is one cf the prime requirement of 

Gujarat Maritime Board under Handling of Cargo in Customs Area Regulations, 

2009; that the Gujarat Maritime Board has given land on lease basis to them for set 

up and operation of weighbridge in the port area; that they submit the copy of 

Memorandum/lease agreement dated 15.12.2013; that GMB has renewed their 

tease period for 10 years i.e. from 10.10.2011 to 31.12.2020; that as per the 

condition of lease agreement, they could not utilize the said plot for any other 
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purpose except operation of weighbridge; that the said condition itself clarify that 

the said weighbridge has been set to fulfill the statutory requirement as per 

Handling of Cargo in Customs Area Regulations, 2009; that at Navlakhi Port, 

different importers import coal and stevedores viz. United Shippers Limited, Shriji 

Shipping are handling I clearing the cargo from the port area; that either the 

importer or the stevedore hires the trucks for handling and transportation of coal 

from port area to different locations; that they have nothing to do with the loading 

/ unloading or transportation of the cargo; that they simply carried out Weighrnent 

activity cf the cargo; that in order to determine the actual weight of loaded cargo, 

the truck drivers used to bring the empty trucks i.e. before loading of the cargo to 

their weighbridge to get the weight of the empty truck and after loading 01 coal 

from jetty area, again the truck drivers bring the loaded truck to the weighbridge 

for weighment purpose; they receive consideration for Weighment of cargo from 

the truck drivers only; that the Adjudicating authority held that the service 

provided by them falls under the category of Business Support Service' as defined 

under Section 65 (104c) and taxable under Section 65 (105) (zzzq); that the 

Adjudicating Authority also observed that after the introduction of negative list 

w.e.f. 01.07.2012, their Service has been defined under 65B (44) of the Finance 

Act, 1994 and the service provided by them is neither specified in the negative list 

nor the same are exempted under Notification No. 25/2012-ST dated 20.06,2012 

w.e.f. 0t07.2012; that the activity of weighment in the port area is not a 

usiness Support Service; that the adjudicating authority failed to explain 

that' as to how their activity falls under the category of Business Support Service'; 

that the weighment activity, carried out by them does not fall within the 

definition/category of 'Business Support Service as defined under Section 65 (105) 

(zzzq) and as per Section 65(104c) of the Finance Act 'SLipport service of business 

and commerce'; that as per para 2.5 of the Circular No. 1091312009-S.T. dated 23-

02-2009, 'Business Support Service' is a generic service of providing 'support to the 

business or commerce of the service receiver; that in other words the principal 

activity is to be undertaken by the client while assistance or support is provided by 

the taxable service provider; that the said aspect has also not fulfilled in their 

case; that they are having their weighbnidge and undertaken the Weighment. of 

cargo and not carried out any activity, which has been initiated by any business 

entity; that they have not provided any kind of support service to any business 

entity or any other person; that they have carried out activity of Weighment of 

imported cargo i.e. coal within the port area of Navlakhi; that it is mentioned in 

the 'Show Cause Notice at para 2.2 that in their statements, both Shri 

Shambhusingh Kishorsingh Chauhan and Shri Merambhai Devayatbhai Rathod, truck 
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drivers, stated that they had came for Weighment of their truck and they used to 

pay the charges mentioned in the computerized Weighment slip, issued by M/s 

Shivam after Weighment of their loaded vehicle; that at para 5 of the Show Cause 

Notice it is mentioned that during the course of investigation, letters to the various 

service receivers of M/s Shivam were written on 27.07.2016 to collect, da for 

service tax evasion for the period 2011-12 to 20-15-16 and most of the service 

receivers denied their direct interaction with M/s Shivarn; that thus, they have not 

provided any service to any business entity; that in most of the cases the 

weighment bills were raised to the truck drivers and l:he truck drivers had paid the 

charge of Weighment; that they enclosed sample copy of such bills; that in case of 

M/s United Shippers Limited, Jamnagar, the bills were raised for Weighment of 

cargo loaded in 'Rake Dumper', within the port area; that sample copies enclosed; 

that it is clear that the activity carried out by them is not a service provided to 

support ally business activity to any business entity; that the facilities i.e. weigh 

bridge, office premises etc., are owned by them and placed within the port area as 

per the permission / lease agreement made by the Port Authority and Custodian 

i.e. Gujarat Maritime Board; that the same were neither given on rent, lease or on 

the basis of any regular/annual charge to any business entity by them; that 

Weighment services provided by them are riot given to support businesS of any 

person; that therefore, the Service Tax demand in respect of their alleged 

activities as 'Business Support Service' is not sustainable; that the Order-in-Original 

does not discuss at all as to how their activities is covered by the definition of 

'Business Support Services'; that the activity of Weighrnent of cargo within the port 

area is not covered by the definition of 'Business support services'; I:hat their 

activity is not 'service' but a 'statutory requirement; that their activity carried out 

within port area can be defined under 'Port Service'; that the department's 

contention that their activity fall under tile 'Business Support Service' is not 

tenable, on the basis of expanded definition of 'Port Set-vice' under section 5 (82) 

of the Finance Act, 1994; that it has been clarified in para 2.5 of the Circular No. 

109/3/2009-S.T. 23,02.2009, that in Business support service, the principal activity 

is to he undertaken by the client and the support is provided by the service 

provider; that they rely on the case law of Centre br Entrepreneurship 

Development versus CCE Bhopal, reported at 2014 (34) STR 373 (Tr. -DeL); that in 

their case, their activity is not in supporting nature; that the activity of Weighment 

is an independent activity of Weighmenl: of imported cargo as per the requirement 

of different vehicle's drivers; that neither the weighing machine nor any accessory 

or the premises, where billing work has been done, were given to any other person 

(either individual or any firm) in any manner in order to support their business 
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activity; that their activity of Weighment 0.1 imported cargo in the port area is not 

taxable service; that Weighrnent work within the port area is not a service but a 

facility provided by the Gujarat Maritime Board under Handling of Cargo in Customs 

Areas Regulation, 2009; that weighbridge is a statutory requirement and therefore 

not a service; that they have not been appointed as Customs Cargo Service Provider 

for custody of imported goods or exported goods; that the requirement of 

weighbridge within the port area is one of the conditions under Handling of Cargo 

in Customs Areas Regulation, 2009 as prescribed under Regulation 5; that the 

quantity of cargo loaded is the requirement of GMB to manage the port area for 

storing the cargo in the port area as well also for the importer or the stevedores to 

confirm the quantity of cargo dispatched or transported; that the activity carried 

out by them, is one of the statutory requirements under Handling of Cargo in 

Customs Areas Regulation, 2009, the activity is not covered under service tax; that 

they rely on the case laws (i) M/s Harshita Handling versus Commissioner of C.EX., 

Bhopal, reported in 2010 (19) STR 596 (Tn- Del) (ii) M/s New Era Handling Agency 

versus Commissioner of C.Ex. Panji, Goa reported in 2016 (44) STR J278 (S.C); that 

the adjudicating authority held that the said case laws were not applicable as the 

fact, and circumstances in the present case are different; that the adjudicating 

authority failed to understand that the GMB is a government authority and GMB has 

given licence / permission to them for weighbridge as the same is one of the 

conditions for custodian as per Handling of Cargo in Customs Areas Regulation, 

2009; that the requirement of having weighbridge in the port is a statutory 

requirement and hence not taxable; that extended period can not be invoked as 

they were under bona fide belief that their activity is not taxable; that they have 

been doing weighing activity within the port area and under the permission of 

Gujarat Maritime Board and the GMB has been under statutory obligation to provide 

the weighing facility as per the Handling of Cargo in Customs Areas Regulation, 

2009; that they were under belief that the activity is a statutory requirement and 

hence, not taxable; that the department has earlier booked case against different 

assesses and demanded Service Tax on Weighment activity under 'Business Auxiliary 

Service; that the departments stand was dropped by the Tribunal and decided that 

the activity was not taxable; that they rely on the case laws (i) Commr. Of C.Ex., 

Jalandhar versLls Bhawani Shankar Casting P. Ltd., reported in 2008 (10) S.T.R. 213 

(Tn. Del) (ii) Commissioner of C.Ex., Chandigarh versus Deepak Computers, 

reported in 2008 (12) S.T.R. 569 (Tn.- Del) (iii) Commissioner of C.Ex. Chandigarh 

versus Northern Computer, reported in 2.009 (13) S.T.R. 34 (Tn.- Del) (iv) 

Commissioner of C.Ex. Chandigarh versus Banke Bihari Computers, reported in 2008 

(12) ST.R. 724 ( Tn.- Del); that there has not been any mala fide intention to 
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evade from payment of Service Tax and therefore extended period can not be 

invoked; that nothing suppressed by them which was required to be disclosed 

before the department; that they have been under reasonable belief that the 

activity is not taxable; that therefore in their case, extended period can not be 

invoked; that they rely on the case laws (i) Usha Udyog versus Commissioner of 

C.Ex., Kanpur, reported in 2001 (136) E.L.T. 1031 (Tn.- Del), which was maintained 

in the Honbie Supreme Court and reported in 2002 (144) E.L.T. A298 ( SC.) (ii) 

Commissioner of C.Ex., Ludhiana versus Asian Cranes ft Engg. Service, reported in 

2010 (18) S.T.R. 60 (Tn.- Del) (iii) Duraiappa Lime Products versus Commissioner ol 

C. Ex., Madurai, reported in 1998 (104) E.L.T. 505 ( Tribunal); that beyohrJ the 

normal period, the demand is time barred; that the period involved in the Show 

Cause Notice is from 2011-12 to 2015-16 and the Show Cause Notice was issued on 

19.10.2016; that the normal period of one year of demand or issuance of Show 

Cause Notice has been extended from one year to eighteen month with effect from 

28.05.2012 and the same has been extended to thirty month with effect from 

14.05.2016; that period involved is trom 201'I-12 to March, 2016 and therefore 

beyond one year till May 2012 and then after beyond 18 months the demand is time 

barred; that the Show Cause Notice is given on 19.10.2016, the period prior to 

19.04.2015 is time barred; that demand of Service Tax of Rs, 51,01,370/- is beyond 

the time of limitation and can not be demanded; that after deducting the demand, 

prior to normal period of 18 months, it comes to Rs. 19,85,140/- only and the 

demand of Service Tax of Rs. 51,01,370/- is barred by the Limitation of time and 

can not be demanded; that as their activity is not a Business Support Service' and 

being a statutory requirement, the same is not taxable service, therefore there is 

no liability of Service Tax on them and therefore, the penalty under Section 76, 

77(1), 77(2) and 78 of finance Act, 1994 as imposed vide the 010 is required to be 

set aside; that penalty under section 78 of the Finance Act, 1994 can not be 

imposed upon them; that they were under reasonable belief that their activity of 

Weighment is not a service, as the same being provided within the 'port area and 

has been one of the statutory requirement under 1-landling of Cargo in Customs 

Areas Regulation, 2009; that the Appellant was under reasonable belief that the 

said activity is not taxable service on the basis of case laws of (i) Cornmr. Of C. Ex., 

Jalandhar versus Bhawani Shankar Casting P. Ltd., reported in 2008 (10) S.T.R. 213 

(Tn. [)el), (ii) Commissioner of C.Ex., Chandigarh versus Deepak Computers, 

reported in 2008 (12) S.T.R. 569 ( Tn.- Del) (iii) Commissioner of CEx. Chandigarh 

versus Northern Computer, reported in 2009 (13) S,T.R. 34 (Tn.- Del) (iv) 

Commissioner of C.Ex. Chandigarh versus Banke Bihari Computers, reported in Z0O 

(12) S.T.R. 724 (Tn.- Del); that in all, the said case laws it was decided that the 
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activity of Weighment is not Business Auxiliary Service and therefore the Appellant 

has strong reasonable belief that the activity of Weighment is not a service; that 

there was not any mala fide intention to evade from payment of service tax and 

they have not suppressed any material fact which was required to be disclosed 

before the department; that the ingredient for imposing penalty under section 78 

of the Finance Act, 1994 is absent in this case and therefore the sathe can not be 

imposed; that there has been reasonable cause for non payment of Service Tax and 

therefore penalty under Section 78 of the Finance Act is not imposable upon them; 

that they rely upon the case laws viz. (i) Commissioner of Central Excise versus 

Dalma Energy LLC, reported in 2014 (36) STR 23 (Guj.), (ii) Blossom Industries 

Limited versus Commissioner of Central Excise., Customs and Service Tax, Damari, 

reported in 2016 (41) STR 872 ( Tn.- Ahmd.) (iii) Bony Auto Links versus 

Ccmnissioner of Central Excise, Rajkot, reported in 2014 (36) STR 113 (Tn.- Ahmd) 

(iv) Kalsis Kichenette versus Commissioner of Central Excise, Pune-Ill, reported in 

2010 (20) STR 772 (Tn.- Mumbai); that on the same plea, penalties under section 

70, 76, 77(1) and 77(2) of the Finance Act, 1994 are not imposable on them; that 

they were under reasonable cause, regarding taxability of the activity of 

Weighrnent, therefore, they have not been paying Service Tax and not filing returns 

and therefore, penalties under section 70, 76, 77(1) and 77(2) of the Finance Act, 

1994 are not irnposable on them; that they rely upon the case law of ETA 

Engineering Limited versus CCE, Chennai, reported in 2004 (174) ELT 19 (Tn.- LB), 

5. Personal hearing in the matter was fixed on 22-03-2018, which was 

attended by Shri Moiz M. Dhangot, Chartered Accountant, who reiterated grounds 

of appeal and submitted written submission containing the plea already contained 

in the grounds of appeals and he further requested to allow their appeal. 

6. I have carefully gone through the facts of the case, impugned order, 

appeal memorandum and the submissions made by the appellant. I find that as the 

appellant has deposited an amount of Rs. 5,32,000/- vide Challans dated 

18.07.2016 and 17.05.2017, which is in excess of mandatory 7.5% of the Service 

Tax, thus I find that there is compliance to requirement of Section 35F(i) of Central 

Excise Act:, 1944 as made applicable to Service tax matters, vide Section 83 of the 

Finance Act, 1994. Therefore, I proceed to decide the appeal on merits. 

6.1 The limited issie to be decided in the present appeal is whether the 

impugned order passed by the Lower Adjudicating Authority, wherein the Demand 

of Rs. 7C',86,509/- confirmed alongwith interest and penalties imposed under 

Page No.8 of 15 



Appeal No: V2/247/RAJ/2017 

-9- 

Sections 70, 77(1), 77(2) and 78(1) of the Finance Act, 19!J'i, is, correct or 

otherwise. 

7.1 It is noticed that during the course of inquiry, it was concluded that 

the Weighment service carried out by the appellant having weighbridge under the 

Port Area of Navlakh port is classifiable under the taxable category of 'Business 

Support Service' as defined under Section 65 (104c) of the Finance Act, 1994 

readwith Section 65(105)(zzzg) of the Finance Act, 1994. 

7.2 It is contended by the appellant that merely Weighment of Cargo 

service would. not amount to support: services of business or commerce and 

therefore they are not liable to pay service tax under this category. To appreciate 

the issue better, I reproduce the definition of "Support Services of Business or 

Commerce" as defined under Section 65 (104c) of the Finance Act, 1994. 

7.3 To ascertain as to whether the Weighment service covered under the 

taxable category of 'Business Support Service' or otherwise, I have gone through 

the definition of 'Business Support Service' as defined under Section 65 (104c) of 

the Finance Act, 1994 readwith Section 65(105)(zzzg) of the Finance Act, 1994, 

which is reproduced as under :- 

[(104c,) "support services of business or commerce" means sen/ices 

provided in relation to business or commerce and includes evaluation of 

prospective customers, telemarketing, processing of purchase orders and 

fulfillment services, information and tracking of delivery schedules, 

managing distribution and logistics, customer relationship management 

services, accounting and processing of transactions, operational 

assistance for marketing, formulation of customer service and pricing 

policies, infrastructure! support services and other transaction processing. 

Explanation.—For the puiposes of this clause, the expression 

"infrastructural support services" includes providing office along nut/i 

office utilities, lounge, reception with competent personnel to haiiolc 

messages, secretarial services, internet and telecom facilities, pan try 

and security;] 

7.4 Further, as per Section 65(105)(zzzq) of the Finance Act, 1994, 

"taxable service" means 'any service provided or to be provided to any person, by 

any other person, in relation to supperl: services of business or commerce, in any 

manner'. Thus, on careful study of the definition of support services of business or 

commerce, it is clear that l:he services relating to support of a business or 

commerce in any manner is taxable service, which also includes some specific 

services by wording 'and includes ....', which specify the some of other services 

also. Now, the Weighrnent service provided by the appellant is required to be 
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analyzed in view of above definition. On perusal of aforesaid legal definition, it can 

be seen that the nature of services which are proposed to be covered under the net 

under this category, are the services rendered by the service providers to the 

service receivers by way of providing support to business / commerce of the service 

receiver. I find force in the argument putforth by the appellant that they have 

provided Weighrnent Service to the truck drivers. I find that in order to determine 

the actiJal weight of loaded cargo, the truck drivers used to bring the empty trucks 

I.e. before loading of the cargo to the weighbridge of the Appellant and get the 

weight of the empty trUck and after loading of coal from port area, again the same 

truck drivers bring 'the loaded truck to the weighbniclge of the Appellant for 

Weighment purpose for which, the appellant received cash consideration for 

Weighment of cargo. I also find that they received the cash consideration from the 

truck drivers, Thus, by definition 'Business Support Service' is a generic service of 

providing 'support to the business or commerce of the service receiver'. In other 

words the principal activity is required to be Lindertaken by the client white 

assistance or support is provided by the taxable service provider. In the instant 

case the appellant owner of weighbridge and provided Weighment services to 

various truck drivers, which is not any support or assistance to their biusiness 

activity. The activity of Weighment carried out by the Appellant is an independent 

activity, which is requirement of different vehicles drivers to ascertain as to how 

much quantity loaded in their Trucks. Further, it is evident that the appellant has 

carried out all the activities within the port limit of Navlakhi. It is also evident on 

record that the appellant has provided Weighment services for imported cargo 

unloading from the Navlakhi port. Thus, the principal activity carried out by the 

Appellant is Weighment Service, and they have no corlcerned with the sale or 

marketinQ, of goods. Further, the appellant has not provided any assistance or 

support to their Customers viz. TrLlck Drivers. Thus, I hold that the Weighment 

services carried out by the Appellant is not covered under the 'Business Support 

Service' as defined under Section 65 (104c) of the Finance Act, 1994 readwith 

Section 65(105)(zzzg) of the Finance Act, 1994. 

7,5 My above view also holstered by the following case citations issued by 

the Tribunals, wherein it is held by the Tribunal that managing of weighbridge and 

issuing Weighment slips is not covered under the taxable category of "Business 

Auxiliary Services". 

(1) Commissioner of Central Excise, Jatandhar versus Bhawani 

Shankar Casting P. Ltd., reponl:ed at 2008 (10) S.T.R. 213 
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(ii) Commissioner of Central Excise, Chandigarh versus Deepak 

Computers, reported at 2008 (12) S.T.R. 569 

(iii) Commissioner of CentraL Excise, Chandigarh versus Northern 

Computer, reported at 2009 (13) S.T.R. 34 

(iv) Commissioner of Central Excise, Chandigarh versus Banke Bihari 

Computers, reported at 2008 (12) S.T.R. 724 

7.6 In view of above, I am of the considered opinion thai: the Weighment 

services carried out by the Appellant within the Port area of Navlakhi is not 

covered under the taxable category of Service Tax under 'Business Support Service' 

as defined under Section 65 (104c) of the Finance Act, 1994 readwith Section 

65(105)(zzzg) of the Finance Act, 1994. 

7.7 Further, I also find that appellant has contended that Weighment 

services provided by them is one of the statutory / mandatory requirements and 

therefore no service tax is leviable thereon. I noticed that the appellant have 

carried out the work of Weighment Services on the weighbridge installed within the 

Port area of Navlakhi port. The Gujarat Maritime Board (i.e. GMB) is appointed as 

the Custodian of the Navlakhi Port under Section 45 of the Customs Act, 1962. The 

Board has given land to the Appellant on lease basis to set up and operation of 

weighhridge in the port area of Navlakhi. The appellant has contended that having 

weighhridge within the port area is prime requirement as prescribed under 

Handling of Cargo in Customs Area Regulations, 2009 notified vide Notifk:ation No, 

26/2009-Customs (NT) dated 17.3.2009. To ascertain as to whether the Weighment 

service is statutory requirement or otherwise, I have gone through the Handling of 

Cargo in Customs Areas Regulal:ions, 2009, wherein under Rule 5, various conditions 

prescribed by the Government, which reads as under 

"5. Conditions to be fulfilled by an applicant for custody and 

handling of imported or export goods in a customs area. Any 

person who intends to be approved as a Customs Cargo Service 

provider for custody of imported goods or export goods and for 

handling of such goods, in a customs area, hereinafter referred to 

as the applicant, shall fulfill the following conditions, namely 

(1) The applicant shall provide the following to the satisfaction 

of the Commissioner of Customs namely 

(i) Infrastructure, equipment and adequate manpower for 

loading, unloading, stacking, handling stu[fing and de-

stuffing of containers, storage, dispatch and delivery of 

containers and cargo etc., including 

(a) standard pavement for heavy duty equipment for use in the 

operational. and stacking area; 

(b) building for Customs office, Customs Electronic Data 

Interchange (EDt) Service Centre and user agencies with 
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basic amenities arId facilities; 

(c) storage facility, separately for imported, export and 

transshipment goods; 

(d) gate complex with separate entry and exit; 

(e) adequate parking space for vehicles; 

(f) boundary wall; 

(g) internal service roads; 

(h) electronic weigh-bridge and other weighing and 

measuring devices;  

(i) computerized system for location and accountal of goods, 

and processing of documents; 

(j) adequate air-conditioned space and power back up, 

hardware, networking and other equipment for secure 

connectivity with the Customs Automated system; and for 

exchange of information between Customs Community 

partners; 

(k) facilities for aLictiorl, including by e-auction, for disposal of 

uncleared, unclaimed or abandoned cargo; 

(1) facilities for installation of scanning equipment; 

(m) security and access control to prohibit unauthorized access 

into the premises, and 

(n) such other facilities as the Commissioner of Customs may 

specify having regard to the custody and handling of 

imported or export goods in a customs area; 

(ii) safe, secure and spacious premises for loading, unloading, 

handling and storing of the cargo for the projected capacity 

and for the examination and other operations as may be 

required in compliance with any law for the time being in 

force; 

(iii) insurance for an amount equal to the average value of 

goods likely to be stored in the customs area based on the 

projected capacity, and for an amount as the Commissioner 

of Customs may specify having regard to the goods which 

have already been insured by the importers or exporters." 

LB On going through the above said mandatory conditions prescribed 

under Harldling of Cargo in Customs Areas Regulatiorls, 2009, I find that at 

condition number (h), it is mentioned as 'electronic weigh-bridge and other 

weighing and measuring devices. Thus, I hold that having an electronic weigh 

bridge in the Port Area is statutory requirement as prescribed under Handling of 

Cargo in Customs Area Regulations, 2009, notified vide Notification No. 26/2009-

Customs (Ni) dated 17.3.2009, Further, I also noticed that Weighment Service 

1rov'ided by the appellant is not for all but, restricted to the cargo available in the 

Port Area of Nav[akhi. It is nowhere alleged by the Department that the Appellant 

had provided Weighment services to any vehicles having other than local cargo. 

Thus, the appellant has specifically fulfilled the Weighment procedures as 

prescribed under law. Further, I also noticed that within the port area, bulk cargo 

of Coal is lying, which has been imported by various importers. Further, the cargo 

of coal has been allowed to store at specific plots available and allocated at 
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Navalkhi port by Gujarat Maritime Board as welt as Customs. Thus, it is prime 

requirement of Gujarat Maritime Board as well, as Customs to monitor the 

movement of the cargo. The bulk cargo in coat if not process through the 

procedure of Weighment, it would not possible either for Customs Department or 

Gujarat Maritime Board to ascertain as to how much imported cargo has been 

dispatched and sent out of port and how much imported cargo i.e. Coat is presently 

available on the plot designated by the Customs and Gujarat Maritime Board. 

Further, for the Customs as well as GMB officials, it is mandatory to ascertain as to 

how much quantity of cargo has been dispatched from the total quantity of out of 

charge given by the Customs, under Section 47 of the Customs Act, 1962 and how 

much quantity of the Cargo is remaining at plot available within the port area. 

Further, it is also noticed that the Navlakhi port; area is covered under the Customs 

Area, for which GMB is appointed as Custodian. Further, as per section 141 of the 

Customs Act, 1962, the conveyances and goods in a customs area should he under 

control of officer of Customs and therefore all the conveyances within the port 

area is under the control of the Customs as well as Gu'jarat Maritime Board. Thus, 

in compliance of the provisions of Section 141 of the Customs Act, 1962, Customs 

as well as Gujarat Maritime Board has also installed Check Post thorough which only 

vehicle and trucks can enter in the Navtakhi Port and exit from the Navlakhi port. 

At the said check post, the offers on duty mandatorily check the cargo vehicle to 

ascertain as to how much cargo is being dispatched by the cargo vehicle from the 

Navlakhi Port. Such Officers ascertain the Weighment of cargo on the basis of 

Weighrnent slip issued by the appellant. Without Weighment slip, the officers on 

duty at check post would not allow any cargo vehicles loaded with the car,o for 

exit from the Navlkhi port. Alt the truck drivers have to deposit the gate pass in 

which the quantity of the cargo as mentioned in the Weighment slip has to be 

declared and such gate pass has to be deposil;ecl at the gate of Check post and 

without such gate pass, the officers on duty would not grant exit entry to any cargo 

vehicles. Further, it is also noticed that the Customs Officers used to give out of 

Customs Charge of the bulk cargo i.e. Coal lying within the port area under Section 

47 of the Customs Act, 1962. To monitor the quantity of the out of customs charge 

given by the Customs Officers under Section 47 of the Customs Act, 1962, 

Weighrnent slip is only the documentary evidences from which they can ascertain 

the exact quantity of dispatch from the Navlakhi port and remaining quantity 

available on port. Thus, the Weighment of Cargo is not only mandatory 

requirement under Handling of Cargo in Customs Areas Regulations, 2009 but also 

mandatory requirement for Customs as well Gujarat Maritime Board to ascertain 

how much imported quantity of cargo has been dispatched from the port ara and 
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how much imported quantity of cargo has been available within the port area. 

7.9 Further, I also rely upon the judicial pronouncements of Hon'ble 

Supreme Court of india passed in the case of Commissioner v/s. Harshita Handling 

2011 (24) S.T.R. J135 (S.C.) and order passed by the Tribunal in case of MIs. 

Pressure Vessels and Equipments Testing Enterprise versus CCE Salem reported at 

2013-11OL-142-CESTAT-MAD, wherein it is held that statutory services does not 

attract service tax. Thus, the work of Weighment Service carried out by the 

appellant is statutory requirement and therefore such activity involving statutory 

requirement is not covered under service tax under the category of "Business 

Auxiliary Services". 

8 From the forgoing discussions, it is clear that the Weighment services 

carried out by the appellarlt is not covered under Service tax under the category of 

'Business Support Service' as defined under Section 65 (104c) of the Finance Act, 

1994 readwith Section 65(105)(zzzg) of the Finance Act, 1994, therefore, I hold 

that impugned order passed by the lower adjudicating authority is liable to be set 

aside. 

8.1 Once, demand of Service Tax is not tenable, as held above, the 

qUestion of recovery of interest under Section 75 of the Finance Act, 1994 and 

penalties imposed under Sections 70, 77(1), 77(2) and 78(1) of the Finance Act, 

1994 is also not survived, 

9. In view of the discussion held, I set aside the impugned order passed 

by the lower adjudicating authority and allow the appeal filed by the appellant. 

vo 3Tifl11 d,clf'(T f 4  3T11 ciii fqii,i 3k)cl-c1 ,iN ~i fir 

T9TI 

10. The appeal filed by the appellant stands disposed off in above terms. 
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