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Passed by Shri Chandrakant Valvi, Commissioner , Cenizal GST & Fxcise, Bhavaagar
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In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-8T dated 16.11.2017, Shri Chandrakant Valvi,
Comunissioner , Central GST & Excise, Bhavnagar has hecin appointed as Appellate Authority
for the purpose of passing orders in respect of appeals filed under Scction 35 of Central
Excisc Act, 1944 and Section 85 of the Finance Act, 1994,
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Arising out of above mentioned OIO issued by Additional/.Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

dreear & 9fAaier & AT Ud uar /Name & Address of the Appellants & Respondent -

M/s. Al Bagdadi & Co., Near Juma Masjid, Bedi, Jamnagar - 361 008,
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,An%/ person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 355 of CIA, 1941
/ Under Section 86 of the Finance Act, 1994 an appeal hies lo:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2.
R.K. Puram, New Delhi in all matters relating to classification and valnation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

2nd Floor, Bhaumali Bhawan, Asarwa Ahimedabad-380016 in casc of appeals other than as
mentioned in para- 1(a) above




(1)

(B)

PR RIS e 3T U A F I el 37UlE e (31dien) FRATer, 2001,
F RrnT 6 % Siosia Deiia R 9 Yo A-3 sy are ufeEy o foRar ST aWfgU | S o
T W T U TR & T, SIET IS [Geh bl FT [ FAST & Ao 3R e Ay S, 905
STE A I &H, 5 TN FYT AT 50 ST IO e IRTET 50 o ¥ U e & Oy AR
1,000i- 937, 5,000/~ FTA 314@r 10,000/~ ¥4 &7 TUTRA 117 e &Y T Toral A GLNG]
AT @l IR, TR el ararETeT i arEr S wErder UOer o AR W fodr sl
RS S S can ol veifer 39 30T GERT BRI ster TR | Sefd 3R @ s,
Far i wer amar oF @em sl e deie e sarariieor fr oemar Rug § o T Hder
(T 3180) & 0T 3ndTs-un & AR 500/ T ST e S Sl g |/

/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 _aé
prescribed under Rule 6 of Central [xcise {Appeal) Rules, 2001 and shall be accompanied
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/ - where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to
50 Lac and above 50 Lac respecfively in the form of crossed bank draft in favour of Asst.
Registrar of branch of anyv nominated public sector bank of the place where the bench of mzi)r
nominated public sector bank of the ;i)lace where the bench of the Tribunal 1s situated.
Application made [or grant of stay shall be accompanied by a fee of Rs. 500/-, .
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The appeal under sub section (1) of Sectionn 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(]1)) .
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall he certilied copy) and shculd be accompanied by a fees of Rs. 1%00/—
wlhere the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rx.5000/ - where The ammount of service tas & interest demanded & penalty levied is more
dhan live lakhs buat not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
i & nterest demanded & penalty levied is more than f{ifty Lakhs rupees, in the form of
crossed banlk drall in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
erant ol stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2} & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanicd by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals) (oune of which shall be a certified copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax (o file the appeal before the Appellate Tribunal.
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For an appeal to be iiled before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal agamst this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
Crores,
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~Under Central Excise and Service Tax, “Duty Demanded” shall include :.

1) amount determined under Section 11 D;
1t} amount of erroneous Cenvat Credit taken;
i) amount payable under Rule G of the Cenvat Credit Rules

- provided [urther that the provisions of this Section shall not apply to the-stay
application and appeals pending before any appellate authority prior to the commencement of
the Finance (No.2) Act, 2014.
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Revision %pli%ation to Government of India:
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A revision 5 ] ccretary e VISt
Application “URit, Ministry of Fiiance: Depariment of Rereamecentof India, Revision

Building, Parliament Stréet, New Delhi-110001, undér Section 35EE of the CEA 1944
respect of the following case, governed. by first proviso Lo 31,11)—secti(;1)1 (1) of Section-35B8 ibid: w
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In case of any loss of goods, where the loss occurs in transit from a (actory to a warehouse or

to apother factory or from one warehouse to another during the course of processing of the
goods 1 a warehouse or in storage whether in a factory or in a warchousc :

AT & ae ol sz ar &1 &l el e @ @er & Rl o werct T #rer wl ol arg
Feard UG Yo & T (NAT) & AT #, S aea & aigy ey arsg A1 & &) R @ e )
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In case of rebatle of duty of excise on goods cxporied (o any countiy or ferritory outside Tudia
of on excisable material used in the manufacture of the goods which arve exporied to any
country or territory outside India. ’

I Icure e AT A fhv f9eTT $1eer & aigy, Surer Ar yTre & Arer fute far s @
In case of goods exported outside India export to Nepal or Bhutan, without payment of dutv.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under such order is passed bK the

f(\logmflglggoner (Appeals) on or after, the date appointed under Sce. 109 of the Finance (No.?2)
ct, 1 .
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The above application shall be made in duplicate_ in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from thc date on which the order
socught to be appcaled against is communicated and shall be accompanicd by two copics cach
of the QIO and Order-In-Appeal. 1t should also be accompanicd by a CO]lgy of TR-O Challan
evidencing payment of prescribed fee as prescribed under Section 35-TUIE of CEA, 1944, under
Major Head of Account.

YALETOT 3Tdeet & @iy Feiafta Ui e v serel & sl arfge |

STEl edd @A Ud i@ FUd AT 380 SF gl d T 200/ & apTaer Bear Sme AT Al dereat
Tohe Teh ol TYF & SUI@T &1 ar ®9d 1000 -/ &1 371l fedvan S | .

The revision application shall be accompanicd "hy a fee of Ra. 200/- where the amaound

involved in Rupees One Lac or less and Rs. 1000/ where the amount involved iz more than
Rupees One Lac.

Iie 58 Y F F5 Al I H WAEA o Uedeh ool N F AV Aok I, 3ugerl
T A P o TR s aTd & A gu o & orar 9d @ O awe & v guiieafy sy
AATRIOT A Ues 3ol A7 FER TGN & U Ardesd [Har aifdr § 1/ In case, il the order
covers various numbers of order- in Original, fce for cach O.1.0. should he paid in the
aforesaid manner, not withstanding the fact thal the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work il
excising Rs. 1 lakh fee of Rs. 100/~ for each.
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gfd W YR 6.50 U T FARIer e fefhe oI g migul / odens

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating

authori%} shall 1gear a court fee stamp of Rs. 6.50 as prescribed under Schedule-1 i1 terms of

the Court Fee Act, 1975, as amended.

AT U, P 3G e UF Darsd e sarnfteter (@ Rf) Werae, 1982 A aftta
U 3T HETSHT AT F WA e drer At T 30T ol exner Irhiia fear sar g1/
Attention is also inviled to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982,

3T e MR @ e el el ¥ TEiRd s, R i adeies graue & A,
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.eheo.govan
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:: ORDER IN APPEAL ::
The present appeal has been filed by Mis. Al Bagdadi & Co., Nea
Jumma Masjid, Bedi, Jamnagar- 361 008 (hereinafter referred to as *“the

appellant”) against Order-In-Original No. 29/JC/2011 dated 20.09.2011/

03.10.2011 (hereinafter referred to as “the impugned order”), issued by the Joint
Commissioner, Central Excise & Service Tax, Rajkot (hereinaficr refenad o @5

“the adjudicaiing authority”).

2. At the very outset, it is noticed that the present appeal has been filed

by the Appellant on 17.04.2017 in respect of the impuaned order issued on

03.10.2011 (i.e. Appeal filed after 5 ¥4 years from the issuance of the impugned

order). The Appellant in the Form ST-4 has mentioned the receipt of the impugned
order as 20.02.2017 suggesting the very long span of time belween the daie of
issue of the order and date of receipt by the Appellant.. Personal hearing in the
matter was granted on 16.02.2018 & 21.02.2018. Shri Dinesh Kumar Jain , CA,
Jamnagar, authorized representative of the appellant, appeared for the personal

hearing and reiterated their written submission made in the appeal.

3. In light of the above facts, | find that the appeal needs to be decided
on limitations. On going through the facts of the case | find that the appeal has
been filed after long gap of issuance of the impugned order. Wiih regard io ibe
contention of the appellant that during the period of issuance of the Show Cause
Notice dated 25.08.2010 till the adjudication, he was noi in Jamnagar and
therefore, he never received any communication in the matter from the
Department, | find that appellant has not placed eny cvidence io ihe eifect of this
contention. Further, | find from the letter F. No. IV/16-118/TRC-5T/2015-16 dated
14.02.2017 issued by the Deputy Commissioner, C.Ex. & S.Tax Bivision,
Jamnagar that Show Cause Notice dated 25.08.2010 and impugned order were
served to the appellant by Registered Post A.D. ,in terms of Section 37-C of the
Central Excise Act, 1944 which provides that any decision or order passed or any
summons or notices issued under this Act or the Rules made there under shall be
served by sending it by Registered Post with acknowledgment due, shall be
deemed to have been served on the date on which the decision, Order, Summons
or Notice is delivered by Post, referred to in Sub-Section(1). On going through the
Registered post acknowledgement due slips , it is very much clear that Show
Cause Notice dated 25.08.2010 and impugned order dated 03.10.2011 had been
served on 04.09.2010 and 17.10.2011 respeciively and the same had been
acknowledged. Since the Department has placed postal acknowledgemenrt duc
slips, in support of communication of the orders, | find that the present appeal is hit

by limitation.
)
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Scan copy of the Acknowledgment Due slip, with regard to serving of impugned

order, is reproduced below.
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4. The appellate authority as per Section 35 of the Central Excise Act,
made applicable by viriue of Section 83 of the Act, vested with power to
condone the delay of maximurm up to further thirty days, over and above the
normal period of sixty days, albeif on reasonable cause being shown. The
nresent appeal is filed beyond stipulated time limit provided under the statute
k riled afier 5 % years from the issuance of impugned order) , the appeal is,
therefore, liable to be dismissed on the grounds of limitation per se. Accordingly,

irresoeciive_of the merits of the case, | reject the appeal on the grounds of

limitation.

5. fn view of the above discussion, | reject the appeal filed by the

appellant as the same is hit by limitation.
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6. The appeal filed by the appellant stands disposed off in above terms.
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Near Juma Masijid, —HT A 3
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Copy to: -

The Chief Commissioner, GST & C.Ex, Ahmedabad Zone, Ahmedabad.
The Commissioner, GST & C.Ex Rajkot Commissionerate, Rajkot.

The Additional Commissioner, GST & C.Ex Rajkot .

The Deputy Commissicner, CGST Division, Jamnagar-1 / II/GUW
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