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3rdTer 3Mger |EAl (Order-In-Appeal No.}:

RAJ-EXCUS-000-APP-110-2018-19

A F AR /51 05 2018 STl e 06.06.2018
Date of Order: Datec of issuc:

Passed by Shri Chandrakant Valvi, Commissioner , Central G3T & Bxeoise, Bhavnagar

AT HEAT e/R08-H3.9. (UA.AL) i to.to.20t o Wiz ud S i der W,
°9/RePu-TH.A. fEaAlE te.92.30%0 & ROV oY, A Teraled aad, IR, AedT G VT qar @
3R Ieute Yok [ HIGHIN & e U oy & wivies, Y seuig Aear JElolgT awy &l
ORT 39 & A ot A g Nl & wewdl Aty WRG wE & 3%0u & arder w8 wy
3 forperd o arar &, |

In pursuance to Board’s Notification No. 26/2017-C.Ex (NT) dated 17.10 217 read
with  Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Chandrakant Valvi,
Commissioncer , Central GST & Excise, Bhavnagar has been appointed as Appellate Authority
for the pulposc of passing orders in respect of appeals filed under Section 35 of Central
Excise Act, 1944 and Section 85 of the Finance Act, 1994.

Y ATgFal [YF YS! IUGFA! HeTdeHh HGF, Fag)2 Feg Y/ QAMRY, USTHIT [ SITHATT
| e Wﬂﬁf@aaﬁﬂﬁﬁlﬂqrﬁﬂ%ﬁ /

Arising out of above mentioned OIO “issued by Additional/Joeint/Deputy/Assistant
Comimissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

HNERAT & WIAAET T A UG T /Name & Address of the Appellants & F
M/s. Senmor Metals P. Ltd. Plot No. 353, GIDC-II Dared , Jamnagar.

3 JEAEMIN) ¥ S BT caled WHEaidi@d dld A 3uEd wiksr /e & aeret
m’m R &Y "Rl g/

Any person aggrieved by this Order-in-Appeal may filc an appeal to the appropriate authority
in the following way.

AT ek Hedld 3¢ Yosh  Ud Jaidd el =amenieestor & ufey ader, &l Jeuia oed
FR@ET 1044 & 4N 358 F AT ud Read wRG@HE, 1994 W anr 86
R oi9ig & o e & 1/ )
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Scetion 35B of CIEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appcal lies to:-

B2k Idhl

gIEIOT Hehihel O Wraleoud 63 HETel WAT 2Aew, arcfmmswvazwmw
FITRSIOT 67 399 Mo, dT¢ seife o 2, 3 & tmq AL o, @ SR @Ry 1

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2
R.IC Puram, New Delhi in all matters relating to classification and valintion,

SYUET aREOE 1(a) H darT a0 3ot & Sreirar A5 @y ardvel dver e, R IcIE e Ud
arere ey sarnftERr ([@eee) & afdher erha difewn | afaedd der, SREICY st 3rETa
EHCTEIG - 3¢00%E &l & STall TIfgu |/

To the West regional bench of Customs, Excise & Scrvice Tax Appellate Tribunal (CIESTAT) af,
2nd Floor, Bhaumdll Bhawan, Asarwa Ahmedabad-3800156 in case of appeals other than as
mentioned in para- 1(a) abové




(i)

STAElRT SRITATIEERTOT & GIar 31Tl UTad &l & (o0 3wy 3eure eeen (37drer) feraremasdr, 2001,
& TRnT 6 & 3P SNl AT aRy GO BA-3 @0 O TR 9 5 fRar S wIRT | ged ¥

FH U F U 9fd F Wy, SET IS Aedh FI ART SIS b AT T SETRIT IRAT FHET, TIT 5 -

@ T FEW I, § W FTAT AT 50 <G AW b AT 50 @ T & HrwH ¥ oA e
1,000/- B9, 5,000/~ B 3ear 10,000/ - T9 & HURT 597 g & uler dova &y i

Qe @l PRI, AT andicli sariister i oArar % Hgie WS & o ¥ fRwr o
araiSEres 817 @ dar eara sl Ywifend de grve gany fhar o e | EEiE giRe & s,
Ser fr 3w ar@r o gem wiRe Sef SR 3y sarriReter & arer fud ¥ Feesr e
(T 31T8T) & eI 3racet-um &% e 500/- 97 & el e ST HET e |/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central fxcise (Appeal) Rules, 2001 and shall be accompanied
cagainst one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
R5.10,000/ - where amount of duty dem_aud/111§el‘est/fpenalty/refund is upto 5 Lac., 5 Lac' to
50 Lac arud above 50 Lac respectively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of any
nominated public sector” bank of the Placcz where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. ] ]

ST FATRIMTERTT & OAeT T, Tded ITERTI, 1904 I URT 86(1) & HAIT FaATRT

Torrarely, 1994, & Woras 9(1) & aga FRAid uoT S.T.-5 3 =T uical 7 &1 o wdhell va 36 .

e fawr stiew & Tavg andier Y 9RN g1, 3HHT Ul WY F Heldd &Y (IAN § UEH Ui o
BT T1fgw) 3N 3919 T FH W FHF UF UTT & 1Y, ST87 AT chr AT SITST FHI FT T Femar
IIT FASA, TAT S TN AT FERY HeT, 5 W@ VYU AT 50 @G IYT b 37Yar 50 off@ FIT Y
3@ & A @A 1,000/~ S, 5,000/~ S92 3rrEr 10,000/ 9 & eiRa s gleeh T ufr
Toreel @) Eia ofedh @ serareT, §afUd AN #arnTeeior @ @l & Tghed Joleel &
ST U Rl o WrafEee o % da ganr Sy Ywifted d@ gte ganr TR oier wifge | wER
SIEE &7 9P, daF &l 30 e H gl ifeu Sl aftd el ~ariRendor &7 e (& § |
FRENT JME (T S & O NREGA-TT F @R 500/~ FIC F AN o STAT A G 1/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1]) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/ -
where the amount of service tax & mnterest demanded & Henaliy levied of Rs. 5 Lakhs or less,
Re.5000/- where the amount of service tax & Interest demarided & penalty levied 1s more
than tive lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than flft¥ Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Pubhc
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.

ffrcer sfaieriT, 1994 &1 Grr 86 &0 3T (2) U (2A) & HANT Eof Hr IR e, AT
forRspdiely, 1994, & SRt 92) d-9(2A) & agd Sl gow S.1.-7 7 & o whelr vd 36F wry
3T, o 3ere Yodh AT HAFA (37dTer), el 3eUe ek qany Wil 3nger & wiar
Teel T (30 0 e ufer weniore gl @ifge) 3R 3Tgea gaRT Wi VS IUar 3UrgEd,
ARl 3eUTE Yee/ Ualen], i NI FARIRIFTUT 1 HIAG ol el I G doT atel S &
afer o wrer I G sl BEl |/

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2) & 9(24) of the Service Tax Rules, 1994 and
shall be accompaniad by a copy of order of Commissioner Central Excise or Commissioner
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passec
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

AT ek, el T 3cUlE Qeeh Ud HarRt el grfeieneor (Geee) & ufd el & A & dedr
3cute ek IR 1944 &1 €1y 350 o e, Sir @ faccdr sl 1994 #r amwr 83 &
iereTer YAt @ off anp o9 g, gw e & ufd el writeeor & e s we sourg
RICR/HAT T AR & 10 GFRIT (10%), 519 #HFT Ud Sl foafae &, ar S, o Fad ST
faarfees &, @1 spraret fear smw, aeret 6 59 aTg & SO SET e et arel 3naferr g Uit cw
FUS AU & JileE o1 Gl
PrCI ICUE Yodh Ud YA & s o197 U e erea o1 foroT mfdrer ¥

(i) arT 11 € & 3P TR

(ii) e o i & S e iRy

(i)  WeIIE ST FTETaET R 6 F vt O e

- et g R 2w anT o wawnst Qe (. 2) 3REaE 2014 F AR I qq R 3l

mieisrll & GHeT feruEier wueret 351 Ud 3N @ WEg 6T ey
FOI; an ;1]‘){)691 to b§ l'ilf;d before the CEST_AT, }mder Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance-Act, 1994,
an,appeal against this order shall lie before the Tribunal on payment of 10%- of the duty

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10

- Crores, .
- Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D; ’ *
11) amount of erroneous Cenvat Credit taken; )
i) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to-the stay

application and appeals pending before any appellate authority prior to the commencement of
the Finance (No.2) Act, 2014.



(iii)

(iv)

(vi)

(D)

(F)

SR IEH &1 FeIa7or 3mdge

Revision %plication to Govermment of India;

U SR Yo lRTol AT frtiaraa Amrel #, &07 3o yow A, 1994 B oy
35EE & 9 e & 3 e Rd, SR R, AR e Ss, faed sEren, o
faemar, <iteh #fSrer, shaey Qo o9, Tog a0, 718 feell- 110001, & B s arRel

A revision application lies to the Under Secretary, to the Governmment of India, Revision
Application Unit, Ministry of Finance, Departmenf of Fevenue, Ath IMloor, Jeevan Deep
Building, Parliament Street, New Delhi-110001, under Scction 3511 of the CEA 1944 1n
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

AlE ATeT & Rl AohuTer & A A, SIET spenwnet B Ao @ Ol SRR W $BR A F AT
& SR AT R 3iea FrErs A e Rl U Sis I A g $7SR I[E RO S AR, ar R
SIS IE 3 AT SISROT H AT & TR & SN, el ey ar ey sigie g A Her & e
& HH T/

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or
to another factory or Trom one warchouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warchousc

TR & FET W USC A1 &F H WA w e & QET O wga awd aer ur ol e
FENT 3cTe Yoo & Be (RAT) & AR &, o ARG & art B ase 41 &7 &) Gt @ ol )
/

In case of rebate of duty of excise on goods exported to anv country or territory outside India

of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

Ul Feure e BT eI o QAT v & age, Sarel ar NCTed &l Aol Ter fovar wiar 1/
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

GARTT 3cUIg & 3euTeeT e o IETET & faw an Ul Hdle su AT vd zus Al
WA & dgd A & g ¥ 3 W oander o snge i) & g fed wRRae (1. 2),
1998 &I RT 109 & ganT foad i a8 arldiw areEr FERfy a3 ar aig & wiRa e aw Q)

Credit of any duty allowed to be utilized towards payment of excisc duty on final products
under the provisions of this Act or the Rules made there under such order is passed by the

}C\lognrlrbiggioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .

3UFA Jidesd & el 9fei wuy Hear EA-8 #, o WY AT Feure o (ardfrer) R,
2001, & @A 9 & JHeEia fafafése §, g@ e & €UV & 3 A & HeEld 1 sl @R |
FRIFA e h WY FA NS g FAS e H oy ufdAl Howel 1 AR BT WA q Il
3cU1e o AAHTA, 1944 & ary 35-BF & dod WuiRe wew & sl & e & dlt w
TR-6 T Ui HeldeT T AT TRT| /

The above application shall be madc in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanicd by two copies cach
of the OIO and Order-In-Appeal. 1t should also he accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-1010 of CIA, 1944 under
Major Head of Account.

gAIETOT Jides F Wiy i Reia qea i sremeel & sei @iz
aﬁmmwwmmmmaﬁrm200/-a?ragmamfém ST 3T e Herder
{hd] Ueh ofT@ T A ST &1 dl 9T 1000 -/ &7 IEdET [y S |

The revision application shall be accompanied by a fec of Rs. 200/- where the amount

involved 1in Rupees One Lac or less and Rs. 1000/7 where the amount involved is more than
Rupees One Lac.

UM 58 A A G T FGA KT WAL § A TS Her AT F AT e Bl RS, 3T
&I ¥ fhar Smar WAl 59 a2 F AT 85U N & fwr ud) ey O awer & v g s
SATTEEOT &l Ueh 30T a7 $ET ISR H T 3 fhar Siar € 1/ In case, if the order
covers various numbers of order- in Original, fee for each Q.J.C. should he paid in the

aforesaid manner, not withstanding the fact that the onc appeal to the Appclant Tribunal or

the one application to the Central Govt. As the case may be, 1s filled to avoid scriptoria worl il
excising Rs. 1 lakh fee of Rs. 100/- for each.

TYRAMNTT arare e ARTA, 1975, & U1 & IR F{eT S TF FAIT 3T 6T
gfd 9T AEiRT 6.50 $UF &1~ 2ed Cfde oo gl =RUl /

. . &) ! _ cgs
One copy of application or O.1.O. as the case may be, and the order of the adjudicating
authority shall bear a court fee stamp of Rs. 6.50 ad preseribed under Schedule-T i terims ol
the Court Fee Act, 1975, as amended.

AT ek, Feald Icaig o Ud VAT W —araraestor () fafe) @anaeh, 1982 o aftha
Ud 3T TATUA FIEG B QAT S arer sl @ 30 oy eunt sueider fawr shar 81/
Attention is also inviled to the rules covering these and other related matters covtained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

e U oI @7 3rdier erf@e svel O afdd &g, e 3 Adercrs waen=r & v,
dveneft fgameaf A9a1ET www.cbee.gov.in & & ddhd A |/

For the elaborate, detailed and latest provisions relating 1o filing of appeal too the higher
appellate authority, the appellant mayv refer to the Departimental website wiww chergov i

<}
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;: ORDER IN APPEAL, ::

The Principal Commissioner, Central Excise & Service Tax, Rajkot
(hereinafter referred to as “the Appellant-Department”) has filed the present appeal
against Order-in-Original No. 122/ADC/PV/2016-17 dated 06-02-2017 (her=inafter
referred to as “the impugned order”) passed by the Additional Commissioner,
Central Excise & Service Tax, Headquarters, Rajkot (hereinafter referred to as “the
lower adjudicating authority”) in the case of M/s. Senor Metals Pvt. Ltd., Plot No.

353, GIDC-li, Dared, Jamnagar (hereinafter referred to as “the Respondent”).

2. Briefly stated facts of the case are that the respondent was engaged in
manufacturing of excisable goods viz. Brass Rods, Billets, Electric Parts, Electric
Meter Parts under Chapter No.74,84, 85 & 90 falling under Firsi Schedule, to the
Central Excise Tariff Act 1985. During the course of audit, of the records of the
Respondent, for the period 2013-14 to 2014-15, it was observed that the respondent
had made certain payments to Shri Dayanand Jagdishnarayan Mishra and Shri
Rajendra Prasad Tiwari and not paid service tax thereon. The said observation
culminated into the SCN No. V.CE/15-46/Audit-ilI/ADC-32/2015-2016 dated
04.02.2016 by the Additional Commissioner, Central Excise, Audit-1lf, Rajkot to the
Respondent, wherein Service Tax amounting to Rs. 22,63,747/- alongwith interest
and penalty proposed to be confirmed. The said SCN No. V.CE/15-46/Audit-1il/ADC-
32/2015-2016 dated 04.02.2016 adjudicated vide the impugned order by the lower
adjudicating authority, wherein the lower adjudicating authority had set aside the

proceedings initiated vide the SCN No. V.CE/15-46/Audit-1l/ADC-32/2015-2016
dated 04.02.2016.

3. Being aggrieved with the impugned order, the department preferred
the present appeal, inter-alia, on the grounds that Shri Dayanand Jagdisl‘ﬂnarayan
Mishra and Shri Rajendra Prasad Tiwari were engaged in providing the manpower for
carrying out specific task in the factory premises of the Respondent; that the
Respondent had received labour / job-work bills for the respective centracts, on
monthly basis; that with effect from 01-07-2012, all services, except those specified
in negative list under section 66D of the Finance Act, 1994 or exempted otherwise is
taxable under Section 66B of the Finance Act, 1994; that in view of the Motification
No. 30/2012-ST dated 20-06-2012 and Section 65(68) of the Finance Act, 1994, the
services provided by Shri Dayanand Jagdishnarayan Mishra and Shri Rajendra Prasad
Tiwari to the Respondents falls within the definition of “Manpower Recruitment or
Supply Agency Services” and accordingly the Respondent was required to pay

75 % of the Service Tax under the category of “Manpower Recruitment or Supply
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Agency Services”; that the lower adjudicating authority has not observed the

instruction No. B1/6/2005-TRU dated 27-07-2005 and Circular No. 96/7/2007-5T
dated 23-08-2007; that the lower adjudicating authority has not undergone with the
contracts entered into with the Respondent; that the lower adjudicating authority

has erred in holding that “..as far as period from July, 2012 is concerned, Section 66D(f) of the
Finance Act, 1994 specifically excludes the services provided by way of carrying out any process
amounting to manufactiire or production of goods; that in the instant case, the service provided is in
the nature of production of billets and hence it is outside the purview of the service tax; that thus,

there exists no legal ground to uphold the demand of Service Tax for the period from July-2012
onwards...”; that in the instant case, the activity undertaken by the Respondent did
not aifects its excisability, as the basic characteristics of the goods remain same and
therefore the same could not be regarded as intermediate production process and
exemption as granted is not available to the Respondent; that they rely on the case
laws viz. (i) Renu Singh & Co. v/s. CCE, Hyderabad reported at 2007(7) STR 397 (Tri.
Bang) (ii) K. K. Appachan v/s. CCE, Palakkad reported at 2007(7) STR 230 (Tri. Bang)
(iii) J & J Enterprise v/s. CCE, Raipur reported at 2006(3) STR 655 (Tri.-Del.) (iv)
Janardhan Tukaram Thorat reported at 2010 (19) STR 148 (Commr. Appeal, Pune-li);
that the service provider of the Respondent i.e. Shri Dayanand Jagdishnarayan
Mishra and Shri Rajendra Prasad Tiwari were also served Show Cause Notices by the
Department, which was decided vide OlO No. DC/JAM/ST/18/15-16 dated 29-01-
2016 and DC/JAM/ST/23/2015-16 dated 29-01-2016, wherein the demands of Service
Tax were also confirmed; that the Commissionar (Appeals-lil), Central Excise Rajkot
vide OIA No. RAJ-EXCUS-000-117 to 126-16-17 dated 23-12-2016 in case of the
identical appeals also held that the appellants were liable to pay the Service Tax
under the category of “Supply of Manpower Recruitment or Supply Agency Services”:
that thus, the service provider of the Respondent i.e. Shri Dayanand Jagdishnarayan
Mishra and Shri Rajendra Prasad Tiwari are required to pay 25 % of the Service Tax
payable and the Respondent is required to pay 75 % of the Service Tax payable on

the services of “Supply of Manpower Recruitment or Supply Agency Services”.

4. The Respondent has filed Memorandum of Cross Objections on 21-02-

2018 and contended their case on the following grounds: -

(i) that as per the agreements dated 31.01.2002 and 02.07.2004 with Shri
Rajendra Tiwari and Shri Dayanand Mishra, respectively, (viz.
job-workers’), were providing services of manufacturing of brass billets /
rods / wires / tubes to the respondent, wherein, brass scrap / semi-
finished goods were provided by the réspondent and the job-workers used
to manufacture brass billets / rods / wires / tubes by way of casting /
machining;

Page No. 4 of 16
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that the respondent was obliged to pay the job-workers, their
consideration, based on ‘quantum of work’ performed by them i.e. the
‘job-workers’ and provide copies of sample invoices issued by the job-
workers.
that the copies of relevant agreements with the job-workers as well as
copies of invoices of the job-workers were also provided to the lower
adjudicating authority during filing of the defence reply.
that as per the terms of the agreements, the job-workers carried out the
work employing their own manpower and the said ‘manpower’ was
working uhder the superintendence and control of the job-workers only.
that they refer to the definition of ‘supply of manpower’, as provided u/r
2(1)(g) of Service Tax Rules, 1994 according to which, “‘supply of
manpower’ means supply of manpower, temporarily or otherwise, to
another person to work under his superintendence or control”.
that since the manpower were working under the superintencence or
control of the job-workers, the same didn’t fall under the definition of
‘supply of manpower’ and therefore, the provisions of section 66 of the
Act read with rule 2(1)(d)(i)(F) of Service Tax Rules, 1994 and notification
no. 30/2012-ST dated 20.06.2012 were not at all attracted in the present
case
that the services received by the respondent were in the nature of
‘process amounting to manufacture or production of goods’ and covered in
the ‘negative list’, the proposed demand was without authority of law.
that in following similarty placed judicial pronouncements, it has been
held that the services provided by the job-worker to the respondent
cannot be called ‘supply of manpower’ and therefore not liable to service
tax;
» Rameshchandra C. Patel V/s. CST, Ahmedabad reportes at 2012
(25) S.T.R. 471 (Tri. - Ahmd.)
» K. Damodarareddy Vs. CCE, Tirupathi reported at 2010 (19)
5.T.R. 593 (Tri. - bang.)
» Ritesh Enterprise V/s. CCE, Bangalore reported at 2010 (18)
S.T.R. 17 (Tri. - Bang.)
> Divya Enterprises Y/5. CCE, Mangalore reportad at 2010 (i9)
S.T.R. 370 (Tri. - Bang.)

Page No. 5 of 16
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that the board’s circular dated 15.12.2015 have categorically clarified that

in a cituation like the present one, the levy of service tax under the
category of “supply of manpower” will not be attracted;

that the show cause notice has been issued based on taxable value of Rs.
2,44,20,140/-, whereas, the respondent had availed services of Rs.
2,21,13,879/- only;

that based on the above relevant legal provisions, judicial pronouncements
and board’s circular, the learned adjudicating authority had dropped the
dernand vide the impugned order.

that the present appeal filed by the department on the ground that the
adjudicating authority has not undertaken the careful scrutiny of the
subject agreement; that the adjudicating authority have not followed the
board’s instructions given vide circular no. -B1/6/2005-TRU dated
27.07.2005 and circular no. 96/7/2007-ST dated 23.08.2007; that
corresponding notices issued to the job-workers for recovery of service tax
on 25% value of taxable services were confirmed vide OIO no.
DC/JAM/ST/18/15-16 dated 29.01.2016 and OlO no. DC/JAM/ST/23/15-16
dated 29.01.2016 by the Deputy Commissioner, Central Excise & Service
Tax Division, Jamnagar; that in an identical case the erstwhile
Coinrmissioner (A) have upheld the demand; that in number of identical
cases, the tribunals while deciding the taxability of services under the
category of ‘cargo handling services’ have held that such services would
fall under the category of ‘manpower recruitment or supply agency
services’.

that as far as first departmental ground, that the adjudicating authority
have not properly scrutinised the subject agreement, is concerned, the
respondent submits that the learned adjudicating authority, after
scrutinising the subject agreement and copies of invoices, at para 15.2 to
15.6, have categorically held that the job-workers have undertaken the
job-work of manufacturing the final products for the respondent and such
services are in the nature of ‘business auxiliary services’ and not in the

nature of ‘manpower recruitment or supply agency services’.

That the adjudicating authority, at para 15.7, have also categorically held

that the manpower employed by the job-workers were working under their
control and direction and the respondent were in no-way concerned with
them therefore, the job-workers have not provided services of ‘supply of

manpower’ to the respondent. Thus, in view of above categorical findings

- of the adjudicating authority, the respondent submits that the said ground

Page No. 6 of 16
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(xvi)
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of the present departmental appeal is devoid of any merits and therefore

required to be dismissed.

that with regard to the second ground of the departmental appeal about
not following circular dated 27.07.2005 and 23.08.2007 by the
adjudicating authority, the respondent submits that the same have been
discussed by the adjudicating authority at para 15.5 of the impugned order
and it has been held by him that in the present case there is no relevance
of the said circular since there is no ‘supply of manpower’; that the above
board’s circulars have also been considered by the Hon’ble Tribunals in
above referred judicial pronouncements wherein, the tribunals have
categorically held that in a situation like the present one where the
contract is for ‘execution of certain job / work’, the above referred
circulars have no applicability. Thus, the said ground of the present
departmental appeal is devoid of any merits and therefore required to be
dismissed.

that with regard to the third ground of the departmental appeal, about
notices issued to job-workers for demanding service tax on balance 25%
value of taxable services and their confirmation vide OIO no.
DC/JAM/ST/18/15-16 dated 29.01.2016 and OIO no. DC/JAM/ST/23/15-16
dated 29.01.2016 by the Deputy Commissioner, Central Excise & Service
Tax Division, Jamnagar, the respondent submits that the same is
completely untrue and therefore untenable in law in as much as no show
cause notices were ever issued to the said two job-workers for recovery of
service tax on 25% value of taxable services for the period April, 2013 to
March, 2015; that the so called OIO No. DC/JAM/ST/18/15-16 dated
29.01.2016 pertains to services provided by Shri Dayanand Mishia during
the period July, 2012 to March, 2013 and OIO no. DC/JAM/ST/23/15-16
dated 29.01.2016 pertains to services provided by Shri Rajendra Tiwari
during the period November, 2010 to September, 2011. Thus, the said
ground of the present departmental appeal is devoid of any merits and
therefore required to be dismissed.

that with regard to the fourth ground of the departmental appeal about
order of erstwhile Commissioner (A) in an identical case, the respondent
submits that the honourable erstwhile Commissioner (A), while deciding
the case, didn’t consider board’s circular no. 120/9/2015-5T dated
15.12.2015 in the matter and therefore the said order has no judicial value

/ applicability in the present case.
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(xviii) that with 'r-egard‘to the fifth ground of the departmental appeal, wherein,
certain judgments of the honourable tribunals have been relied upon by
the department, the respondent submits that the same are not at all
applicable in the present case since all these judgments are on different
facts and talks about levy of service tax under the taxable category of
‘cargo handling services’ and not ‘manpower recruitment or supply agency
services’.

(xix) that the learned adjudicating authority passed the impugned order relying
upon board’s circular no. 190/9/2015-ST dated 15.12.2015 (refer Exhibit -
‘G’ supra) (refer para 15.9 to 15.11 of the impugned order), however, the
present departmental appeal have not at all challenged the said findings
and therefore, the present departmental appeal is required to be
dismissed on this count itself.

(xx) that the board’s circular dated 15.12.2015 is squarely applicable in the
present case and therefore the present departmental appeal is untenable

in law.

5. Personal hearing in the matter was fixed on 21-02-2018, which was
attended by Shri Dinesh Kumar Jain, Chartered Accountant on behalf of the
Respondent, who submitted Memorandum of Cross Objections and reiterated the
grounds raised in the cross objections, and further requested to dismiss the appeal
filed by the Appellant-Department.

6. | have carefully gone through the facts of the case, impugned order,
grounds of appeal filed by the Department, Memorandum of Cross objections filed by
the respondent and submissions made by the respondent during personal hearing as
well as comments on Memorandum of Cioss objections submitted by the
department. The issue to be decided in the present appeal is that whether the
impugned order passed by the lower adjudicating authority is legal and correct or
otherwise in the backdrop of the circumstances as to whether the services received
by the Respondent are covered under the category of “Manpower Recruitment or

Supply Agency Services” or otherwise.

7. To appreciate the issue better | have gone through the definition of
“Manpower Recruitment or Supply Agency Service” as provided under Section 65(68)

of the Finance Act, 1994, which reads as under :-

Section 65 {68) of the Finance Act, 1994 defines “Manpower Recruitment or Supply
Agency Service” as:
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“manpower recruitment or supply agency means any person engaged in providing any
service, directly or indirectly, in any manner for recruitment or supply of manpower,
temporarily or otherwise, to any other person”.

7.1 Alongwith the above mentioned definition, I have also gone through the
agreements entered into by the Respondents with Shri Dayanand Jagdishnarayan
Mishra and Shri Rajendra Prasad Tiwari. The relevant excerpts of the agreement

entered with Shri Dayanand Jagdishnarayan Mishra by the Respondent is as under:

I Dayanand Jagdishnarayan Mishra, Jamnagar do hereby execute this
agreement in favour of M/s. Senor Metals Private Limited, Jamnagar and

bind myself that, this agreement of contract in writing to do process work
of the company

Conditions of Contract

(1)
2) All the labour engaged. in this will be treated as my (i.e. contractor
Dayanand Jagdishnarayan) labour and recruitinent of person as per
requirement of contract i.e. to appoint in service to be done by me and
there will be no responsibility of the company for the same and as master I
can keep them or relieved them as I wish and at any time and entire
responsibility will be of me and there will be no liability of the company
@ because this worker will be treated as my person and any industrial

owner / master all responsibility will be mine

(3)

(4) It will be my responsibility of executor contractor for the
instruments required to be for process, to be taken out from. the store and
after work is over said instruments to be credited in to the store and it will
be also mine responsibility (of contractor) to clean the process department
as per necessity and to clean the workshed completely once in a week

{4) The executor contractor to prepare the ready materials and for said
ready materials after deduction of rejected, whatever will be net weight
seize and grade will be, as per rate kept along with the annexure, executor
contract to prepared the bill (in duplicate) and to be submitted to the
company (management) before third date of each month,

7.2 The relevant excerpts of the contract entered with Shri Rajendra

Prasad Tiwari with the Respondent and its relevant excerpis are as under:

I, Executor Contractor, Rajendraprasad Tiwari, ..... execute this contract
agreement in favour of M/s. Senor Metals Frivate Limited......for doing
worl of casting of cormpany on following conditions on labour basis......

Conditions of Agreement

(1)

(2) The raw-materials which will be provided should be melted in the
Sfurnace as said and Rod to be prepared as per instructions of the company
(3) Laber rates will be Hs. 0.80 per Kilogrom neti.

4) AUl the labour engaged in this will be treoted os my lobour

and recruitment of person as per reguirement ef confroct i.e. to
appoint in service to be done by me and there will be no liability of
company due to any industrial dispute will be arise regarding keeping
in service and to relieved them, then as owner / master all responsibility
will be myself...

! Page No. 9 of 16




Appeal No: V2/8/EA2/RAJ/2017

-10 -
7.3 On going through the conditions of the contract entered into with Shri

Dayanand Jagdishnarayan Mishra, it is forthcoming that it is for job work to be dore
by the contractor at the premises of the Respondent and the rates are to be charged
as per the quantity of the goods manufactured. It is also noticed that in the entire
contract there is no mention about the supply of Labour. It is also noticed that at
Clause 2 of the contract clearly stipulates that all labour needed for carrying out the
agreed job will be hired by Shri Dayanand Jagdishnarayan Mishra and the Respondent
is indemnified by him from all labour related issues that may arise. Further, on
going through the invoices raised by Shri Dayanand Jagdishnarayan Mishra, it is
evident that the invoices were raised for Job work bill for per Kilogram basis and not

cmy e A ]
pevr pelson Lasis.

7.4 On going through the conditions of the contract/agreement entered
into with Shri Rajendra Prasad Tiwari, it is forthcoming that it is also for job work
for casting to be done by the contractor at the premises of the Respondent and the
rates are to be charged as per the quantity of the goods manufactured. On going
through the Clause 4 of the contract, it clearly stipulated that all labour needed for
carrying out the agreed job will be hired by Shri Rajendra Prasad Tiwari and the
Respondent is indemnified by him from all labour related issues that may arise.
Thus, it is held that if there was a supply of labour then, there was not need for Shri
Rajendra Prasad Tiwari to indemnify the Respondent, as the.labour were employéd
by the Respondent and therefore all responsibility relating to them will be naturally
of the Respondent only. However, in the instant case all responsibility were casted
upon Shri Rajendra Prasad Tiwari. Further, on going through the invoices raised by
Shri ‘Rajendra Prasad Tiwari, it is evident that the invoices were raised for Job work

bill for per Kilogram basis and not per person basis.

7.5 in view of above, it is evident that the Respondent has got executed &
particular job for which specific rate has been fixed for labour charge. The
Respondent has also produced sample copy of invoices with the Cross Objection filed
by them and on scrutiny of the same, it revealed that it has Title reading ‘Job Work
Bill” and in the description part various details of job work material described and
rate is given per Kilogram at the rate ranging from 1.15 to 5.00 for different job
work items. It is evident that the invoice raised on per Kg basis and payment also

reimbursed on per KG basis.

7.6 It is also noticed that the essence of the agreements entered into by
the Respondent was execution of work as per contract on per Kilo basis, and invoices

and he agreement was not for utilization of services of an individual. Hon’ble
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tribunal in catena of judgments has allowed the appeals on the ground that the

execution of lump-sum work or job not covered under ‘Manpower recruitment or
supply agency service’.

(i) Ritesh Enterprises 2010 (18) STR 17 (Tri-Bang),
(ii) K Damodarareddy Vs Customs and Central Excise, Tirupathi 2010 {1 3) STR
593 (Tri-Bang)

(iii)Divya Enterprises Vs Customs and Central Excise Mangalore, 2010(19) STR
370 (Tri-Bang).

(iv)SS Associates Vs CCE, Bangalore 2010(12) STR 438 (Tri-Bang)

7.7 | also rely on the Hon’ble Apex Court’s decision in case of Super Poly
Fabrics Ltd Vs CCE Punjab 2008 (10} STR 545 (5C) in para 8 has laid down the ratio

which is as under:

"There can not be any doubt whatsoever that a document has to be read
as a whole. The purport and object with which the parties thereto
entered into a contract ought to be ascertained onrly from the terms and
conditions thereof. Neither the nomenclature of the document nor any

particular activity undertaken by the parties to the contract would be
decisive.”

7.8 The ratic of the Hon’ble Apex Court’s decision is that the tenor of
agreement between the parties has to be understood and interpreted on the basis
that the said agreement reflected the role of the parties. Applying the ratio to the
present case, after caretul consideration of the agreement: and invoices, | hold that
the entire tenor of the agreements entered into with the Respondent and the
invoices received by the Respondent, clearly indicates the execution of a job work

fixed rate per Kilo basis and accordingly, | hold that th= same would not fall under
 the category of providing service of ‘Manpower Recruitment or Supply Agency
Service’.

3. The Respondent in their defence heve relied upon the following
decisions in support of their claim that the activities done by them would not fall

under the category of ‘Manpower Recruitment. or Supply Agency Service’:

» Rameshchandra C. Patel V/s. CST, Ahmedabad reported at 2012 (25}
S.T.R. 471 (Tri. - &hmd.)
» K. Damodarareddy Vs. CCE, Tirupathi reported at 2010 (12) S. T R. D93
(Tri. - Bang.)
» Ritesh Enterprise V/s. CCE, Rangalore reported at 2010 (18) 5.T.R. 17
(Tri. - Bang.)
» Divya Enterprises V/s. CCE, Mangalore reported at 2010 (19) 5.T.R. 370
(Tri. - Bang.)
8.1 In the all the above cases, while allowing the appeal of the various

parties, the Hon’ble Tribunal has held that the contract which has been given to the

i
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appellants is for the execution of the work of loading, unloading, bagging, stacking

destacking etc. and there iz no whisper of supply of manpower. The Tribunal has
also held that as can be veen from the contracts and the invoices issued by the
appellants that the entire essence of the contract was an execution of work as
understood by the appellant and the recipient of the service and there is no
agreement for utilization of services of an individual but a job/lump-sum work given
to the appellants for execution. The Tribunal has also held that the clarification
issued by the Board at clause 010.02 of Master Circular dated 23.08.2007 would be
appropriate in the case where services of man power recruitment & supply agency,
had been temporarily taken by the Business or the industrial association for

supplying of manpower and may/rmay not be for execution of a specific work.

8.2 In view of supra, | held that all the above cited case laws are squarely
applicable, as the facts of all these cases are akin to the present case. In the
present case also, the Respondent had entered into an agreement for job work, as
per the instruction of the Respondent. The Respondent has not received any
manpower by charging for the labour provided on man-day basis or man-hour basis.
The Respondent have only get carried out a specific task of job-work required for
their final product on per Kilo basis and for that the Respondent had paid the job
work charges @ per Kilogram, at various rates which also changed from time to time.
Hence, on this count, | am of the considered opinion that this activity is not

classifiable under services of ‘Manpower Recruitment or Supply Agency Service’.

(2]

3.3 It is noticed that the Appellant-Department has filed the present
appeal on the ground that the lower adjudicating authority has not undertaken the
careful scrutiny of the subject agreement. In this regard, on going through the
impugned order, it is noticed that the lower adjudicating authority has in depth
scrutinized the agreements and copies of invoices and also discuss the same in
length at para 15.2 to 15.6 of the impugned order and has categorically held that
the job-workers have undertaken the job-work of manufacturing the final products
for the respondent and such services are in the nature of ‘business auxiliary services’
and not in the nature of ‘manpower recruitment or supply agency services’. It is also
noticed that at para 15.7 of the irmpugned order, the lower adjudicating authority
has .categorically held that the manpower employed by the job-workers were
working under their control and direction and the respondent were in no-way
concerned with them therefore, the job-workers have not provided services of
‘supply of manpower’ to the respondent. Thus, in view of above categorical findings
of the lower adjudicating authority, | hold that the lower adjudicating authority has

correccly scrutinized the agreements and copies of invoices and also correctly held
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that the services received by the Respondent are not classifiable under services of

‘Manpower Recruitment or Supply Agency Service’.

8.4 The Appellant-Department has also contended that the lower
adjudicating authority has not observed the instruction of Board’s Circular No.
B1/6/2005-TRU dated 27.07.2005 and Circular No. 96/7/2007-ST dated 23.08.2007.
In this regard, on going through the impugned order, it is noticed that the lower
adjudicating authority has discussed the applicability of same at para 15.5 of the
impugned order and it has been held by the lower adjudicating authority that in the
present case there is no relevance of the said circular since there is no ‘supply of
manpower’. Further, it is also noticed that the above board’s circulars have also
been considered by the Hon’ble Tribunals in above judicial pronouncements as
mentioned at para 8§ below, wherein, the Tribunals have also categorically held that
in a situation like the present one where the contract is for ‘execution of certain job

/ work’, the above referred circulars have no applicability.

3.5 The Appellant-Department has also contended that the lower
adjudicating authority has not observed that show cause notices were also issued to
job-workers for demanding service tax on balance 25% value of taxable services,
which were confirmed vide OlO No. DC/JAM/ST/18/15-16 dated 29.01.2016 and OIO
No. DC/JAM/ST/23/15-16 dated 29.01.2016 by the Deputy Commissioner, Central
Excise & Service Tax Division, Jamnagar. | find that the period covered under the
present issue is April, 2013 to March, 2015. Whereas, the so called OI0 No.
DC/JAM/ST/18/15-16 dated 29.01.2016 pertains to services provided by Shri
Dayanand Mishra during the period July, 2012 to March, 2013 and OlO No.
DC/JAM/ST/23/15-16 dated 29.01.2016 pertains to services provided by Shri
Rajendra Tiwari during the period November, 2010 to September, 2011. Thus, the
impact of the order issued for very same job workers, for the different pericd, other
than the covered under the present issue, could not be made applicable. Further, it
is also noticed that while deciding the said cases, the respective adjudicating
authorities have not considered the instructions issue vide the Board’s Circular No.
190/9/2015-ST dated 15.12.2015.

8.6 It is noticed that the Appellant-Department has relied on the various

judicial pronouncements, which are as under :-

() Renu Singh & Co. v/s. CCE, Hyderabad reporied at 2007(7) 573
397 (Tri. Bang)

(i) K. K. Appachan v/s. CCE, Palakkad reported ai 2007(7) 5TR 230
(Tri. Bang)
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iy J & J Enterprise vis. CCE, Raipur reported at 2006(3) STR 655
(fri.-Del.)

(iv)  Janardhan Tukaram Thorat reported at 2010 (19) STR 148
(Cornmr. Appeal, Pune-ll)

8.7 On going through the above judicial pronouncements, it is noticed that
the said case is pertaining to cargo handling, packing, loading unloading of the cargo
and services provided through vehicles, trucks etc. Whereas, in the instant case, the
work pertaining to job-work having nexus with the manufacturing activity of the
Respondent carried out on per Kilo basis. All these judgments are on different facts
and talks about levy of service tax under the taxable category of ‘cargo handling
services” and not ‘Manpower Recruitment or Supply Agency Services’. Thus, all the
judicial pronouncement relied by the Appellant-Department are not squarely

applicable to the present case.

9. = Further, it is also noticed that the lower adjudicating authority passed
the impugned order relying upon Board’s Circular no. 190/9/2015-ST dated
15.12.2015. The lower adjudicating authority at para number 15.9 to 15.11 has
discussad the same in length. It is noticed that all the dispute has already been
settled by the Board by issuance of Circular No: 190/9/2015-Service Tax dated 15-

12-2015, which is reproduced below for ready reference:

Circular No. 190/9/2015-S.T., dated 15-12-2015
F. No. 354/153/2014-TRU
Government of India
Ministry of Finance (Department of Revenue)
Central Board of Excise & Customs, New Delhi

Subject : Applicability of service tax on the services received by apparel
exporters in relation to fabrication of garments - Regarding.

It has come to the notice of the Board that certain field
formations are taking a view that service tax is payable on services
recetved by the apparel exporters from third party for job work. Apparently
Jield formations are taking a view that the services received by apparel
exporters is of manpower supply, which neither falls under the negative
list nor is specifically exempt. However, trade is of the view that the
services received by them is of job work involving a process amounting to
manufacture or production of goods, and thus would fall under negative
list [section 66D(f)] and hence would not attract service tax.

2. The matter has been examined. The nature of manpower
supply service is quite distinct from the service of job work. The essentical
chnardcieristics of manpower supply service are that the supplier
wrovides ynanpower which is at the disposal and temporarily undey
egffective control of the service recipient during the period of
contract, Service providers accounitability is only to the extent and
quality of manpower., Deployyment of manpower normally rests with
the service recipient. The value of service has a direct correiation
Lo vaanpower deplotjed, i.e., manpower deployed multiplied by the
rate. In other words, manpower _supplier will charge jor supply of
wmaripower even i naanpoiwer remains idle.

2.1 On the other hand, the essenticl choracteristics of job
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worl service are that service provider is ossigned o job e.q.
j'o'bwcmtwn/gtztchm«1J lazba’lmq etc. ef ¢ (mnpn nts tncose of opporel.

the service provider fo d’r'uc?" fmr'v oz f‘/rffg. 2 1,
manpewer. Service recipient is concerned onfy as ir‘ovm“d f fic _jeob
work. In other words service receiver is not concerned aghout the
maonpower. The value of service is function of quaniumn of job mor-k
undertafcen, i.e. number of picces fobricoted ete. It is immet
as to whether the job worker undertakes job work in his premise
or in the premises of service receiver.

CIE

3. Therefore, the exact nature of service needs to be
determined on the facts of each case which would vary from case to case.
The terins of agrecmment and scepe of octivity underioken by whe
service provider would determine the nature of service hkeing
provided. A typical agreement that has been forwarded by the Apparel
Export Promotion Council in respect of outsourced services contoins
Jollowing terms and condition,-

a. The contractor (service provider} is engaged for undertaking specific
jobs.

b. The contractor is at liberty to decide the number of workers which
are required for undertaking the jobs.

c The job worker may undertake job in his premises or in the
premises of service recetver;

d. Value of service is payable on per piece basis, depending upon item
and style;

e. Service provider is liuble to compensaie the service recipient if the
werk is not as per the standard noring

I In case the work is executed by service provider at the site of

service recipient, the service provider would indemnify the service
receiver of any loss to inputs and infrastiucture.

g. The employee deployed for the assigned job would be under the
control/ supervision of the service provider.
h Payment would be at agreed piece rate basis.

-Plain reading of this agreement makes it an agreement of job work
applying the criterion outline in para 2 above.

4. However, every job work is not covered under the negative
list. If the job work involves & process on_which dutics of excise are
levioble under section 3 of the Centrel Excise Act, 1944, it would
be covered under negative list in terms of Section 6GIf) reod with
section G5B(40) of the Finonce Act, 1294,

9.1 It is noticed that though the clarification given by Board is pertaining to
the garment industry, however, the basic facts of the dispute on hand stands
clarified as in this case, there is contract to carry out specific job and the contractor
is at liberty to decide the number of workers required to carry out the job. Further,
the value of services is payable on per Kilogram basis and the employees deployed
for job-work were under the control of service provider i.e. Shri Dayanand
Jagdishnarayan Mishra and Shri Rajendra Prasad Tiwari of the Respondent. Further,
the goods resulting out of job-work were not subject to Central Excise duty as the
same have been manufactured in the premises of the Respondent and the
Respondent were liable to pay Central Excise duty thereon. It is noticed that in
respect of some past cases of very same service provider, the demands were

confirmed, however | find that at that time the Circular No: 120/9/2015-Service Tax
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dated 15-12-2015 was not in existence which is now available. Further, it is noticed

that the Appellant-Department has not discussed the Circular No: 190/9/2015-
Service Tax dated 15-12-2015 in their grounds of appeal. Therefore, | hold that the
services received by the Respondent from Shri Dayanand Jagdishnarayan Mishra and
Shri Rajendra Prasad Tiwari is not classifiable under the category of “Manpower

Recruitment or Supply Agency Services”.

0.2 In light of the above facts, legality, discussion and findings
hereinabove, | find that the services received by the Respondent from Shri Dayanand
Jagdishnarayan Mishra and Shri Rajendra Prasad Tiwari is not classifiable under the
categery of “Manpower Recruitment or Supply Agency Services” and therefore | do
not see any reason to interfere with the impugned order passed by the lower

adjudicating authority.

10. In view of above facts and circumstances, | uphold the impugned order
passed by the lower adjudicating authority and reject the appeal filed by the
Appellant-Department.

0% srdrercae et gor dr s rdier T SOeRT Ioed ol & fRar
ST &l
11. The appeal filad by the Appellant stands disposed of in above terms.
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