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I c 11c'- ,NN Eff  )di-  3FLET t 4it 

lt t.T,tjf 4i dI 3-FI)74) t IEE1 f 3HI{ 9l)T 
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tI/I 3j1T 31Ttf t 

,Tt71Rf U-d 1/il f'fli &t 

/kut,-  3-1It4)"174i Cdii? tf 

/I 3F1'IP[ lii9hl Lf 

In pursuance to Board's Notification No. 20/201 7-C.Ex.(N'I') dated II 7. 10 217 read 
with Board's Order No. 05/201 7-ST dated Id. 11. 2017. Shri ChandralKani \Inlvi, 
Conimissioiicr , Central GST & Excise, Bhavnagii I ins l,c( ii a 1)1)011) ax A1 pe:llatc An I1i,iii t' 
for the purpose of passing orders in respect of appeals filed under Section 35 of Cent rid 
Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3T'7 3tI.ilct.d/ .9-td 31TrFFdi 3'-tlThtdl I.Flt 31k.tcftl, 'ThrcttT 3c'-lI 1io/ .1/Irjrdn.T, Thfrli/ET / 1I -pS 
I flTTlTh Ir 3t IfflT 3T1P[ [: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandliidharri 

B 31 & 3T RT[ 9 IdI /Namc & Address of the Appc1inits 1cn: 

MIs. Senor Metals P. Ltd. Plot No. 353, GXDC-H Dared .Janinagar. 

31 3Pf(3ftlif) 't EtT11/I7-T tIIt1 tt1EfB 11lcltt2f IT 3'311thf q1itBtt1 I tf[t)PB131 t 
34c4-,dIl/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in Ihe following way. 

I1Ft 3c'llc?, f/tTi '.icl /Iif1B 3P1'fB iII)tlff/PBUf /: g• iJL))/f i/Itltf 3BCd prtt 

3T1131 1944 4/F tJR1 35B /It 3itTTaEf EEl i/T 3IbtJi/lfxf, i99l 1)/i P131 P6I' li/Old 
5BT5 1 BI 1Id 1 

Appeal to Customs Excise & Service I a Appcllsic Ii ihun ii undoi ' 1 hon d I-i ol ( I A 1 Pd 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) cd(ci.i,UI J-1c'--4I1 f f01Td-  llT 4I11 7Th11 tic"li, /ItB131 3c-'-llch-I tic"li 1?d 1'lcilrtO 3T'))731 
¶tB , llT B 2, 31R t. 1BB, T mf OTf-1 PIif 1 

The special bench of Customs, Excise & Service 'i'ax Appellate 'I'ribnnmil of West Block No. 2. 
P_Ic:. Puram, New Dn!lii in all tnattcer. relating to clonnificolinci nod yiliiaI inn. 

(ii) 3'-H.lt-d Pl),ia1cl 1(a) JEf dIti dIL? 3n1t1'ki'l i/It 31c'fictl 2'IB ffltll 3J4fd'f if 2lBdt, d5ltT 3TP1E1 Pc'-d' L?cl 
1c1Ich  31tt1l31 Tf11tIB1JT (-è) iif Pt/IP31 tt?1lB nYt1~)dl)i. , gI/117 gT, Itaiff5't ItcH 3P1TdF 

IIch 3oo?E, 't f BT1 tffB I! 

To the West regiodal bench of Customs, Excise & Service Tax Appellate Tribunal (CI3STA'F) at, 
2r1 1  Floor, Bhaumah Bhawan, Asarwa Ahmedabad-3800 6 in case ot appeals other than as 
mentioned in para- 1(a) above 

(A) 



(iii) 3ET PTlflflPTTT1 iTPPT 3h9PT tR-c-{d 45T f - 1 .3c- -f!4 le-b (3T1) RTF[?1, 2001, 
)hT1T 6 E 3TFFiT t-111P )IJ Tf PA EA-3 h'l TIR tTfZt I1 4o1 tFPT olloll PTV I 

u-i i hd:f  QP ,i1l TITT, olj 3P11 lcb T iTPT ,Jo1 E1 ITiT 31 çdjJQfl TZff 51Rlo-lI, t 1TiT 5 
c J:t3Tftf SPiel   rft5O ii 93rPT50 c1PfQ 3fri: 
1,000/- P1l, 5,000/- IJ1 31hEii 10,000/- 11/P PiTt hcch E(f [i jcidol 45 

45 trirFip, fk11i.1T 3tT1?[rf IIII1 R°T TTPT fff]RFf I'I-c1'I o1!fi f 
IliPIPTiT Sist 5 Id fl5l 5Th)i 2ti1libci if5T 4ftFl 4c11'fl ¶gpf PTPT TtfTt I TP5ffifT P14-cf.  PT flik-IkS, 

l SiT Pilill i1  flTtf T{1)E SffT 5TtffIPI ,T1TR.f oWiTlPPTJT iIi [1PT fPS[ Idl3ffT 
(f 3lTS) iT 1515 Phldof--IS ch fl5f 500/-  5tfl  53f )FB1ftE flc°di SIPT °IP,oiI Tf- 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
piecriled under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
againsl one which at: least should be accompanied by a fee of Ps. 1,000/- Rs.5000/-, 
Rs.10,000/- where amount: of duty demand/mterest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac mid above DO Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector hank of the place where the bench of any 
nomniated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of slay shall he accompanied by a fee of Rs. 500/-. 
3i14'[51Tt EPiTTF15I15JT iT 51TtftT 3Tt(1Sf, rdd 1110-kiljl, 1994 l RRT 86(1) 3idicf f15cffT 
)SuiPJHci1Ti, 994, 'iT 1rli5f 9(1) 9T dfd PIftS1 T9Tt S.T.-5 if tfl Tf?1   oh Tii til 3fflT 
iTfT Tf{ 31Tf F  R15 3j1 Tf f 3ID'f tfff fftf hcjJo-i c  (3Pi ft T fö1p 

) 'n1i) -fli pif /r -t r s  otr i pm, oii \iIlIlt f T ,dnoi 4r iT'iii 3Tht old lIST 
51T{[ cTPThl, 1T{PT 5 rIPS Pit 3Tt1St old-I, 5 SEP SPiT ST 50 SIRE SITE c-Ph 3TTST 50 SliP SPiT 
311fSE Sñ fITafSf: 1,000/-  St[f,  5,000/-  Sl1 3-RIch 10,000/- 5tff  oIl frt*fsr SPIT 1TSE i1f 
.f-ft.ldo-f llfl i1lfftff Slc'-°l SiT ldldloi, shidfffT 51Llc1dI oLiidII1bCh,tUl P4' liPI T ITRIST 1RT1 i Q 
iT1iT t 'ii-,f-li 11°F IlTl17iSST ffl 1°P I)ST dcfili sii1°i Pi1 d )S'P Ph-cl ctcfhtl 1iiST ouch T-li)5 I 
511-cl SiT Ildldiol, l'h EII 3if SliP! i°F '10-li TtFtF1T ol( TIS°F°FSr 3('kidi FSTSTff1Si T c11 SWPT ¶t1r I 
SPiTiT TIlT 3i1) rE 3!14h-c-Rr TURf 500/- SPiT cli 1TI C1 Sir-li SPIT lio1i 11711- 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in qLiadruplicate in Form S.T.5 as prescribed under Rule 9(11  of the 
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shall he certified copy) and should be accorniSanied by a fees of Ps. 1000/--
where the amount ci service tax 51 interest demanded & penak levied of Ps. 5 L,akhs or leSs, 
Ps. 5000/ - where tie ainoui P ci service tax 51 interest demanded & penalty levied is more 
than live faiths but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
ta.& interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall he accompanied by a fee of Rs.500/-. 

fySt 311°411TPIJT, 199-i ci rllfi 86 i SE-1T1T13I°F (2) PT (2A) 3tSPiiSI f 'U T1°F 3T1P, TfSTEFF 
)S70T0f/11, 1094, k )P17sh 1152) PT 9(2A) is 5ff5f )tJ1isT 51{P[ S.T.-7 if 4t Sit IUR'1 Sri 3711- -lTh 
3-fITtEST, ho/'1if 3P51 SlS15 35d1 3hIho1-ci (3IhiS1), is7ft2T 3c -i!cl SIr-ct dOlt! tlTt°F5r 3ITiTt ist 1XTST 
hp-Idol lii, (3o1d 'I 1ST t1)F thdRTfhd l!'tTIt TiTlisi) 3Th/ 3lTZtE5f dcfi'ij ,l-Ittiilch 31TiFFlT 3TiTST 3ii1Ictcl. - 

PT1iT SSPTS, 5515/ /fcf[d51, oI Tf1'fSl°FZI oiItZi1ThSitJT cli 3lTtRPt lol FPT cli TiTSf i rid ir SE 
ttit Tl°F SET TfTSIPI Sitol SEIT I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and. 
shall be accompanied by a. copy of order of Cominissioner Central Excise or Commissioner 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passeI 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

.f97ff 515-li, lio/iTt 351114 Sf515 Ic-I SSTliT 3iT1°FTt Ill t-Fh&uI (IhS51) is ti1t 314°F51' is PTPT°F 
3c114 SIr-cl 3TfiTlIiIdi 1944 ist f-lIt! 351.Eb 1I  3f5is3, ol) 41 1f55)'tZf 3-fff11fZlilT, 1994 ist ITET 83 is 
3151i1P Tlcilchd. li 11°ISTiJI isf d15

, 553- 3-luST 51 ttfi 31T)'fSjlRl-  tftf1 ci' ,fUi 3IC1'tfI[ 551-1°F \9d-Iti 3chidl 
5f51h/Tlcit 55 SliT is 10 tl1-R[5F (10%), SliT I 5c oi,Hio-H ci!)~, tl ' ITt oisu, pp'  17tts o151STr 
I !)~c-1 , ciii SPTSIIiT liTrE STIlT, T IITU 1T3 dSl tSTfl U 
SElSIPIS Tl jiliciSt ii hI I 

ho/jdI 3c -!51 5icl SO ,lclicftf is 3T51i5T "SliT ¶1FE diL STSI" i°F 11SST Sfl1FSf 
11171 11 iF Sf1 31 d J15{ \ dhdH 

elol/14 0IJIT is Tlt dip-Ic-f stfis 

- 

Under Central Excise and Service Tax, Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amoruit payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 20i4. 

(B) 

(i) 

- .D 

(i)  
(ii)  
(iii) Tlol1?J ok-li )lPjd-l!lc)j it li°F2Trf 6 ii' 3T5iT/ftT 1-it 
- IRk-f -s  (it sn 11113- it IfliTtiTit (itS-ilif (51- 2) 3f1f)isRTrT 2014 it 3-SEll f°F t[  (S15f(°F 3J1c)'r5lp' 
thlisStli°f it 5151Sf UT0f-9SI 51-ISSI 315ff PT 3-TS1 cli ri!d  51f 

For an appeal to lie bled hcfore the CESTAT, under Section 3SF of the Central Excise Act, 
1544 which is also macIc applicable to Service Tax under Section 83 of the Fiiance'A,ct, 1994, 
an,, appeal against this order shall lie befo:re the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone Is in 
chspute, provided the amount of pr-e-deposit payable would be subject to a ceiling of Ps. 10 
Crores, 



(i) 

(C) Rcf '1't4U 1 FIUr  3lTT 
Revision application to Government of Jndia 

3ffT *f 9oTUT -flil 111R J-Ild-t f fp[ 3- çci fZJ[ 1994 f t1TIT 
35EE 3TlfT 31cR 1fi1Ff 1fp[  31vf  12tt 1-  IcR1, Uok-ct 

ThT, oi R- 1 i'booi, ch 1T TMT 11Q1 / 
A revision application lies to the Under Secretary, to the Govcrnincnt of India, Revision 
Application Unit, Mimstry of Finance, Departincn I of F.cvcnue, 1 ft Moor, icevan Deep 
Buildmg, Parliament Street, New Delhi-. 110001, undcr Section 35EE of U ic CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Seelion-35B ibid: 

Z[f i1T1[ f1EfI't icl1lo-t 5 5iTF1f , oII FlR1iol t3f1f c-tIt itit l2hTflf  cItiif f ITF TIIt 5  4IlHo 
to-I TF 1IF 3-WZf 4iI . o1 Zff f1h  fll1f iJ ch Jff d f c1 N31Tf J I i d J .i d d-jo ft1T T flFtIt 

[ J t 1T 1RUf if RTI[ Tfi-chUI t-lI, 1I13f 3RITf IIf Ri[ f -TfR Th1-1Io-I 
- dHfdHc f/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a \varcllOuse 01 
to another factory or from one warehouse to another (i tinny the coo sc of piocessin of lic 
goods in a warehouse or in storage whether in a factory or in a vaiehoose 

h IliTifIt 1i15fT1 11R T il5f Eft 2fPi dii. U NIP F iN'Jf FFfN ER5 Nftf ifY 9i 
icIt, rch U () NiJ-h  k ))'r 1T IT d't IRT Ef  NIh 

In case of rebate of duty of excise on goods exported to any coi.iotry or territory outside 111(110 
of on excisable material used in the manufacture of I lie goods which are exported to any 
country or territory outside India. 

(lii) F( cFf fF df NIldfR f1T 12Rlf hiIP ' d1I, 1n1RiF  3f NdFT iia1fR dli iilr JEIf / 
In case of goods exported outside India export to Nepal or hihu tan, without payment of duty. 

(iv) 3ç-t-flI lci NdIdI.f R'f ET[ I51 N 3T1h1NIT Pci tffih ii 
dd JIO-I f 3 If 1II?,f aff lici- "(31dtR) F R1 1hr Iff1lxt (T- 2), 

1998 4 PNI 109 cciu,I fR iI1 iT ciilt 3{ciI rfrTifli q if cgj ) 
Credit of any duty allowed to be utilized towards payment of excise duty on fiial products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appomtccl under Sec. 109 of the Finance (No.2) 
Act, 1998. 

(v) I,'1cl-d 31Tf c) 'f ti1i lt1 .i.-RYIt EA-8 . .i'l 4'i -ffrf 3cqIco1 llc-'li (tfc1'ftr) i0-IIc1c. 
2001, if 9 31IM , Ef 31Tf I J1Jf 3 NT 3IddI{ cf  5fR( TiT1T I 

cdII fFdI 3f1fZfiI, 144 1 QTRT 35-HE dd t-TlT 117'li c(f 3-f17-f5)) h HTf I N't tf 
TR-6 çd f / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Excise (Appeals) Rules, 2001 within 3 months from tile dale on which the order 
sought to be appealed against is comniurucated and shall be accompanied by two eojiies each 
of the 010 and Order-in-Appeal. It should also be accompanied ny a copy of 'l'R-() Chafhi-in 
evidencing payment of prescribed fee as prescribed under Section 35-hF of CEA, Odd, undci 
Major Head of Account. 

(vi) qfo 3f )p- -r - 3rJrf 12 anv-)t rjfjip I 
jç  c4id 9c4i itf Tf 34 cimfl f 'n 200/- T NfdIo-i NIf TFI 31) 
p 'f iic,i 1000 -I ciii RrbNb )nIT  I 

The revision application shall be accompanied my a fec of i-is. 200/- where tile anioont 
involved in Rupees One Lac or less and Es. 1000/ - whcn: the aoionnt involved is more the ii 
Rupees One Lac. 

If T1T2f ir 4 a-fR 31f1b'f 1 Iin!f1f i/f y1iir :riit ::ci/it i1 )fp 1hilT pt ptpr, 31ffJ 
cdI /f Ilol1 TiTfl If NI2f f 41 fi/NI tFif rF5T/f /1 ITIof T fuiT TQf[flf ITt1fiihf 
o-ti1l1cb.i.LJl /f Pci 3ftP Tf Zf N-0lI.e 'b Ph 3iligo-I )/fff PIcIT I / In case, if the order 
covers various numbers of order- in Original. fcc for each 0.1.0. hioti hd be pair! in the 
aforesaid manner, not withstanding the fad that the one appeal to the Appelant Tribunal or 
the one application to tile Central ovt. As the ease may be, is filled to avoid scriptona woj-k ii 
excising Ms. 1 lakh fee of Rs. 100/- for each. 

oI1IcI 3TPN, 1975, 3TNIIifl-1 3iolNR Nih 31l/ff cf NI-NNI 311/fH EIf 
-H. T/fd 6.50 q/f ihil olQ.hIk4 TfF ft H1T 31NI flipl / 

One cony of application or 0.1.0. a tine case may he. and tlie order of tile adjudicating 
authou y  shall bern a couit fcc tamp of Rs 6 30 i pie ii ihrd nnd i ( Ii( (hole I ni Fe ni of 
the Court Fee Act,1975, as amended. 

(F) /f'fiRT Ic'-ci, I .3c°-lI, lc'-ci Pci ciIciui. 3Tt)11?Ff ?TTZEffflNNI1T (P5th )/fh/f) IRIPTPi/t, 1932 Of  T <Rf 
Pci 3T[ NfTII NTThft P5' ciRo SF1111 f1Pth c11 3Thf T i.-7flf 3TfP51cF 151f 'ilidi l / 
Attention is also invited to the rules covering these and! other related nint I ens cootanied in the 
Customs, Excise and Service Appellate 'I'nbunal (Proccdu rc) Ru cs, [9112. 

(U) jc 3p1'frf i/f1lth /f 3cfti.f STftfR pssif  It huh/fR um'icii, by[-dR 3-ill NIflfR.nf fiTslPTi/f - 
3-F1MTf ¶Ti°)t www.cbec.gov.in  P11 N ITCh/f I / 
For the elaborate, detailed and latest provisions ii-daling to filing of appeal Ic the higher 
appellate authority, tile appellant may refer to the Del 0 if ii cii to I websi P-cc-v. c 'v - ii 

(E) 





Appea' No: \/2/8/EA2IRAl/201 7 

-3.- 

:: ORDER IN APPEAL:; 

The Principal Commissioner, Central Excise €t Service Tax, Rajkot 

(hereinafter referred to as "the Appellant-Department") has filed the present appeal 

against Order-in-Original No. 122/ADC/PV/201 6-17 dated 06-02-2017 (hereinafter 

referred to as "the impugned order") passed by the Additional Commissioner, 

Central Excise & Service Tax, Headquarters, Rajkot (hereinafter referred to as "the 

lower adjudicating authority") in the case of MIs. Senor Metals Pvt. Ltd., Plot No. 

353, GIDC-It, Dared, Jamnagar (hereinafter referred to as "the Respondent"). 

2. Briefly stated facl:s of the case are that the respondent was engaged in 

manufacturing of excisable goods viz. Brass Rods, Billets, Electric Parts, Electric 

Meter Parts under Chapter No.74,84, 85 E 90 falLing under First Schedule, to the 

Central Excise Tariff Act 1985. During the course of audit, of the records of the 

Respondent, for the period 2013-14 to 2014-15, it was observed that the respondent 

had made certain payments to Shri Dayanand .Jagclishnarayan Mishra and Shri 

Rajendra Prasad Tiwari and not paid service tax thereon. The said observation 

culminated into the SCN No. V,CE/15-46/Audit-ttl/ADC-32/2015-2016 dated 

04.02.2016 by the Additional Commissioner, Central Excise, Audit-Ut, Rajkot to the 

Respondent, wherein Service Tax amounting to Rs. 22,63,747/- alongwith interest 

and penalty proposed to be confirmed. The said SCN No. V.CEI15-46/Audit-tti/ADC-

32/2015-2016 dated 04.02.2016 adjudicated vide the impugned order by the lower 

adjudicating authority, wherein the lower adjudicating authority had set aside the 

proceedings initiated vide the SCN No. V.CE/15-46/Audit-tll/ADC-32/2015-2016 

dated 04.02.2016. 

3. Being aggrieved with the impugned order, the department preferred 

the present appeal, inter-alia, on the grounds that Shri I)ayanarid Jagdishnarayan 

Mishra and Shri Rajendra Prasad Tiwari were engaged in providing the manpower for 

carrying out specific task in the factory premises of the Respondent; that the 

Respondent had received labour / job-work bills for the respective contracts, on 

monthly basis; that with effect from 01 -07-2012, all services, except those specified 

in negative list under section 66D of the Finance Act, 1994 or exempted otherwise is 

taxable under Section 66B of the Finance Act, 1994; that in view ol the Notification 

No. 30/2012-ST dated 20-06-2012 and Section 65(68) of the Finance Act, 1994, the 

services provided by Shri Dayanand Jagdishnarayan Mishra and Shri Rajendra Prasad 

Tiwari to the Respondents falls within the definition of "Manpower Recruitment or 

Supply Agency Services" and accordingly the Respondent was required to pay 

75 % of the Service Tax under the category of "Manpower Recruitment or Supply 

Paqe No. 3 of 16 
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Agency Services"; that the lower adjudicating authority has not observed the 

instruction No. B1/6/2005-TRU dated 27-07-2005 and Circular No. 96/7/2007-ST 

dated 23-08-2007; that the lower adjudicating authority has not undergone with the 

contracts entered into with the Respondent; that the lower adjudicating authority 

has erred in holding that "..,as far as period from July, 2012 is concerned, Section 66D(f) of the 

Finance Act, 1994 specifically  excludes the services provided by way of carrying out any process 

amounrin5 to mc!rluf(icture or production of goods; that in the instant case, the service provided is in 

the nature of production of billets and hence it is outside the purview of the service tax; that thus, 

there exists no legal ground to uphold the demand of Service Tax for the period from July-20 12 

onwards..."; that in the instant case, the activity undertaken by the Respondent did 

not atfects its excisahility, the basic characteristics of the goods remain same and 

therefore the same could rot be regarded as intermediate production process and 

exemption as granted is not available to the Respondent; that they rely on the case 

laws viz. (I) Renu Singh & Co. v/s. CCE, Hyderabad reported at 2007(7) STR 397 (Tn. 

Bang) (ii) K. K. Appachan v/s. CCE, Palakkad reported at 2007(7) STR 230 (Tn. Bang) 

(iii) J & J Enterprise v/s. CCE, Raipur reported at 2006(3) SIR 655 (Tn. -Del.) (iv) 

Janardhan Tukaram Thorat: reported at 2010 (19) STR 148 (Commr. Appeal, Pune-Il); 

that the service provider of the Respondent i.e. Shri Dayanand Jagdishnarayari 

Mishra arid Shni Rajendra Prasad Tiwani were also served Show Cause Notices by the 

Department, which was decided vide 010 No. DC/JAM/ST/18/15-16 dated 29-01-

2016 and DC/JAM/ST/23/2015-16 dated 29-01-2016, wherein the demands of Service 

Tax were also confirmed; that the Commissioner (Appeals-Ill), Central Excise Rajkot 

vide OIA No. RAJ-E)(CUS-000-117 to 126-16-17 dated 23-12-2016 in case of the 

identical appeals also held that the appellants were liable to pay the Service Tax 

under the category o '4Suppty of Manpower Recruitment or Supply Agency Services"; 

that thLls, the service provider of the Respondent i.e. Shri Dayanand Jagdishnarayan 

Mishra and Shni Rajendra Prasad Tiwari are required to pay 25 % of the Service Tax 

payable and the Respondent is required to pay 75 % of the Service Tax payable on 

the services of "Supply of Janpower Recruitment or Supply Agency Services". 

4. The Respondent has filed Memorandum of Cross Objections on 21-02 

2018 and contended their case on the following grounds: - 

(i) that as per the agreements dated 31.01.2002 and 02.07.2004 with Shri 

Rajendra Tiwari and Shni [)ayanand Mishra, respectively, (viz. 

job-workers'), were providing services of manufacturing of brass billets / 

rods / wires I tubes 'to the respondent, wherein, brass scrap / semi-

finished goods were provided by l:he respondent and the job-workers used 

to manufacture brass billets / rods / wires / tubes by way of casting / 

mach in 'in g; 
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(ii) that the respondent was obliged to pay the job-workers, their 

consideration, based on 'quantum of work' performed by them i.e. the 

'job-workers' and provide copies of sample invoices issued by he job-

workers. 

(iii) that the copies of relevant agreements with the job-workers as well, as 

copies of invoices of the job-workers were also provided to the lower 

adjudicating authority during filing of the defence reply. 

(iv) that as per the terms of the agreements, the job-workers carried out the 

work employing their own manpower and the said manpower' was 

working under the superintendence and control of the job-workers only. 

(v) that they refer to the definition of 'supply of manpower', as provided u/r 

2(1)(g) of Service Tax Rules, 1994 according to which, "'supply of 

manpower' means supply of manpower, temporarily or otherwise, to 

another person to work under his superintendence or control". 

(vi) that since the manpower were working under the superintendence or 

control of the job-workers, the same didn't faR under the definition of 

'supply of manpower' and therefore, the provisions of section 6 oi the 

Act read with rule 2(1)(d)(i)(F) of Service Tax Rules, 1994 and notification 

no. 30/2012-ST dated 20.06,2012 were not al.: all attracted in the present 

case 

(vii) that the services received by the respondent were in the nature of 

'process amounting 1:0 manufacture or production of goods' and covered in 

the 'negative list', the proposed demand was without authority of law. 

(viii) that in following similarly placed judicial pronouncements, it has been 

held that the services provided by the job-worker to the respondent 

cannot be called 'supply of manpower' and therefore not liable to service 

tax; 

Rameshchandra C. Patel V/s. CST, Ahrnedabad reported at 2012 

(25) S.T.R. 471 (Tn. - Ahmd.) 

) K. Damodarareddy Vs. CCE, Tirupathi reported at. 2010 (19) 

S.T.R. 593 (Tn. - Bang.) 

Ritesh Enterprise V/s. CCE, Bangalore reported al: 2010 (18) 

S.T.R. 17 (Tn. - Bang.) 

Divya Enterprises V/s. CC[, Maneatoro reported at 2010 (19) 

S.T.R. 370 (Tn. - Bang.) 
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(ix) that the board's circular dated 15.12.2015 have categorically clarified that 

in a situation liki the present one, the levy of service tax under the 

category o supply of manpower' will not be attracted; 

(x) that the show cause notice has been issued based on taxable value of Rs. 

2,44,20,140/-, whereas, the respondent had availed services of Rs. 

2,21 )13,879/- only; 

(xi) that based on the above relevant legal provisions, judicial pronouncements 

and board's circular, the learned adjudicating authority had dropped the 

demand vide the impugned order. 

(xii) that the present appeal filed by the department on the ground that the 

adjudicating authority has not undertaken the careful scrLltiny of the 

subject agreement; that the adjudicating authority have not followed the 

board's instructions given vide circLrlar no. Bi /6/2005-TRU dated 

27.07.2005 and circular no. 96/7/2007-ST dated 23.08.2007; that 

corresponding notices issued to the job-workers for recovery of service tax 

on 25% value of taxable services were confirmed vide C)I0 no,. 

DCIJAM/ST/18115-16 dated 29.01.2016 and 010 no. DC/JAM/ST/23/15-16 

dated 29,01,2016 by the Deputy Commissioner, Central Excise Service 

lax Division, Jamnagar; that 'in an identical case the erstwhile 

Commissioner (A) have upheld the demand; that in number of identical 

cases, the tribunals while deciding the taxability of services under the 

category of 'cargo handling services' have held that such services would 

fall under the category of 'manpower recruitment or supply agency 

services'. 

(xiii) that as far as first departmental ground, that the adjudicating authority 

have not properly scrutinised the subject agreement, is concerned, the 

respondent submits that the [earned adjudicating authority, after 

scrutinising the subject agreement and copies of invoices, at para 15.2 to 

15.6, have categorically held that the job-workers have undertaken the 

job-work of manufacturing the final products for the respondent and such 

services are in the nature of 'business auxiliary services' and not in the 

riatLire of 'manpov'er recruitment or supply agency services'. 

(xiv) That the adjudicating authority, at para 15.7, have also categorically held 

that the manpower employed by the job-workers were working under their 

control and direction and the respondent were in no-way concerned with 

them therefore, the job-workers have not provided services of 'sLipply of 

manpower' to the respondent. Thus, in view of above categorical findings 

of the adjudicating authority, the respondent submits that the said ground 
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of the present departmental appeal is devoid of any merits and therefore 

required to be dismissed. 

(xv) that with regard to the second ground of the departmental appeal about 

not following circular dated 27.07.2005 and 23.08.2007 by the 

adjudicating authority, the respondent submits that the same have been 

discussed by the adjudicating authority at para 15.5 of the impugned order 

and it has been held by him that in the present case there is no relevance 

of the said circular since there is no 'supply of manpower'; that the above 

board's circutars have also been considered by the Hoii'ble Tribunals iii 

above referred judicial pronouncements wherein, the tribunals have 

categorically held that in a situation like the present one where the 

contract is for 'execution of certain job / work', the above referred 

circulars have no applicability. Thus, the said ground of the present 

departmental appeal is devoid of any merits and therefore required to be 

dismissed.• 

(xvi) that with regard to the third ground of the departmental appeal, about 

notices issued to job-workers for demanding service tax on balance 25% 

value of taxable services and their confirmation vide 010 no. 

DC/JAM/ST/18/15-16 dated 29.01.2016 and 010 no, DC/JAM/ST/23/15-16 

dated 29.01.2016 by the Deputy Commissioner, Central Excise a Service 

Tax Division, Jamnagar, the respondent submits that the same is 

completely untrue and therefore untenable in law in as much as uo ShOW 

cause notices were ever issued to the said two job-workers for recovery of 

service tax on 25% value of taxable services for the period April, 2013 to 

March, 2015; that the so called 010 No. PC/JAM/S1718/15-16 dated 

29.01 .2016 pertains to services provided by Shri Dayanand Mishra during 

the period July; 2012 to March, 2013 and 010 no. DC/JAM/ST/23/15-16 

dated 29.01.2016 pertains t:o services provided by Shri Rajeridra Tiwari 

during the period November, 2010 to September, 2011. Thus, the said 

ground of the present departmental appeal is devoid of any merits and 

therefore required to be dismissed. 

(xvii) that with regard to the fourth ground of the departmental appeal about 

order of erstwhile Commissioner (A) in an identical case, the respondent 

submits that the honourable erstwhile Commissioner (A), while deciding 

the case, didn't consider board's circular no. 190/9/2015-ST dated 

15.12.2015 in the matter and l:herefore the said order has no jidiciel vJrn 

/ applicability in the present case. 
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(xviii) that with regard to the fifth ground of the departmental appeal, wherein, 

certiin judgmarirs of the horiourable tribunals have been relied upon by 

the department, the respondent submits that the same are not at all 

applicable in the present case since all these judgments are on different 

facts and talks about levy of service tax under the taxable category of 

'cargo handling services' and not 'manpower recruitment or supply agency 

services'. 

(xix) that the learned adjudicating authority passed the impugned order relying 

upon board's circular no. 190/9/2015-ST dated 15.12.2015 (refer Exhibit - 

'G' supra) (refer para 15.9 to 15.11 of the impugned order), however, the 

present departmental appeal hai€ riot at all challenged the said findings 

and therefore, the present departmental appeal is required to be 

dismissed on this count itself. 

(xx) that the board's circular dated 15.12.2015 is squarely applicable in the 

present case and therefore the present departmental appeal is untenable 

jii law. 

5. Personal hearing in the matl:er was fixed on 21-02-2018, which was 

attended by Shri Dinesh Kurnar Jam, Chartered Accountant on behalf of the 

Respondent, who sLibmitted Memorandum of Cross Objections and reiterated the 

grounds raised in the cross objections, and further requested to dismiss the appeal 

filed by the Appellant-Department. 

6. I have carefully gone throLigh the facts of the case, impugned order, 

grounds of appeal filed by the Department, Memorandum of Cross objections filed by 

the respondent and submissions made by the respondent during personal hearing a:s 

well as comments on Memorandum of Cross objections submitted by the 

department. The issue to he decided in the present appeal is that whether the 

impugned order passed by the lower adiudicating authority is legal and correct or 

otherwise in the backdrop of the circumstances as to whether the services received 

by the Respondent are covered under the category of "Manpower Recruitment or 

Supply Agency Services" or otherwise. 

7. To appreciate the issue better I have gone through the definition of 

"Manpower Recruitment or Supply Agency Service" as provided under Section 65(68) 

of the Finance Act, 1994, which reads as under :- 

Section 65 (68) of the Finance Act, 1994 defines "Manpower Recruitment or Supply 
Agency Service" as: 
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"manpower recruitment or supply agency means any person engaged in providing any 
service, directly or indirectly, in any manner for recruitment or supply of manpower, 
temporarily or otherwise, to any other person". 

7.1 Alongwith the above mentioned definition, have also gone through the 

agreements entered into by the Respondents with Shri Dayanand Jagdishnarayan 

Mishra and Shri Rajendra Prasad Tiwari. The relevant excerpts of the agreement 

entered with Shri Dayanand Jagdishnarayan Mishra by the Respondent is as under: 

] Dayanand Jagdishnarayan. Mishra, Jamn.a.qar do hereby execute this 
agreement in favour of M/s. Senor Metals Private Limited, Jamnagar and 
bind myself that, this agreement of contract in writing to do process work 
f the company  

Conditions of Contract 

(1)  
(2) All the labour engaged in this wilt be treated as my (i.e. contractor 
Daya.nand Jagdishn.arayw) labour and recruitment, of p'soi1. as per 
requirement of contract i.e. to appoint in service to he done by me and 
there wilt be no responsibility of the company for the same and as master I 
can keep them or relieved them as I wish and at any time and entire 
responsibility tviil be of me and there will be. no liability of the company 
because this worker will he treated as my person and any industrial 
dispute will be arise regarding keeping service ad to relieved them, then as 
owner / master all responsibility will be mine 
(3)  
(4,) It will be my responsibility of executor contractor for the 
instruments required to be for process., to be taken out from the stoic and 
after work is over said instruments to be credited in to the store and it will 
be also mine responsibility (of contractor,) to clean the process department 
as per necessity and to clean the workshed completely once in a week 
(4,) The executor contractor to prepare the ready materials and for said 
ready materials after deduction of rejected, u;hatever will be net weight 
seize and grade will be, a.s per rate kept along with the annexure, executor 
contract to prepared the bill (Pin duplicate) and to be submitted to the 
company (management) before third date of each month, 

7.2 The relevant excerpts of the contract entered with Shri Rajendra 

Prasaci Tiwari with the Respondent and its relevant excerpts are as under:: 

I, Executor Contractor, Rajendraprasad Tiwari,  execute this contract 
agreement in favour of M/s. Senor Metals Private Limited for doing 
work of casting of compan.y on following conditicins Oil labour basis  

Conditions of 4greciiient 
(1)  
(2) The raw-materials which will be pro vicled should be melted in the 
furnace as said and Rod to be prepared as per instructions of the company 
(3) Labor rates will he Rs, 0.80 ,cr Iciloaroim net. 
(4,) All the labour engaqed in this will be treated as my  labour 
and recruitment of person as per requirement of contract i.e. to 

ppointin service to be done by me and there will he no liability of 
company due to anij industrial dispute  will be arise regarding keeping 
in service and to relieved them, then as owner / master all responsibility 
will be myself.. 
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73 On goinc through the conditions of the contract entered into with Shri 

Dayanand Jagdishnarayan Mishra, it is forthcoming that it is for job work to be done 

by the contractor at the premises of the Respondent and the rates are to be charged 

as per the quantity of the goods manufactured. It is also noticed that in the entire 

contract l:here is no mention aboUt the supply of Labour. ft is also noticed that at 

Clause 2 ci the contract clearly stipulates that all labour needed for carrying out the 

agreed job will be hired by Shri Dayanand Jagdishnarayan Mishra and the Respondent 

is indemnified by him from all labour related issues that may arise. Further, on 

going through the invoices raised by Shri Dayanand Jagdishnarayan Mishra, it is 

evident that the invoices were raised for Job work bill for per Kilogram basis and not 

per person basis. 

7.4 On going through the conditions of the contract/agreement entered 

into with Shri Rajendra Prasad Tiwari, it is forthcoming that it is also for job work 

for casting to be done by the contractor at the premises of the Respondent and the 

rates are to be charged as per the quantit:y of the goods manufactured. On going 

through the Clause 4 of the contract, it clearly stipulated that all labour needed for 

carrying out the agreed job will be hired by Shri Rajendra Prasad Tiwari and the 

Respondent is indemnified by him from all labour related issues that may arise. 

Thus, it is held that if there was a supply of labour then, there was not need for Shri 

Rajendra Prasad Tiwari to indemnify the Respondent, as the labour were employed 

by the Respondent and therefore all responsibility relating to them will be naturally 

of the Respondent only. However, in the instant case all responsibility were casted 

upon Shri Rajendra Prasad Tiwani. Further, on going through the invoices raised by 

Shri Rejendra Prasad Tiwani, it is evident that the invoices were raised for Job work 

bill for per Kilogram basis and not per person basis. 

7.5 n view of above, it is evident that the Respondent has got executed a 

particular job for which specific rate has been fixed for labour charce. The 

Respondent has also produced sample copy of invoices with the Cross Objection filed 

by them and on scrutiny of the same, it revealed that it has Title reading 'Job Work 

Bill' and in the description part VarioLlS details of job work material described and 

rate is given per Kilogram at the rate ranging from 1.15 to 5.00 for different job 

work items. It is evident that the invoice raised on per Kg basis and payment also 

reimbursed on per KG basis. 

7.6 It is also noticed that the essence of the agreements entered into by 

the Respondent was execution of work as per contract on per Kilo basis, and invoices 

and the agreement was not for utilization of services of an individual. Hon'ble 
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tribunal in catena of judgmenl:s has allowed the appeals on the ground that the 

execution of lump-sum work or job not covered under 'Manpower recruitment or 

supply agency service'. 

(I,) Ritesh Enterprises 2010 (18) STE? 17 (Tr-Bang), 

(JO K Damodarareddy Vs Customs and Central Excise, Tirupathi 2010 (19) STR 
593 (Tn-Bang) 

(111)Divya Enterprises Vs Customs and Central Excise Mangalore, 2010(1) STh 
370 (Tn-Bang). 

(iv)SS Associates Vs CCE, Bangalore 2010(19) STR 438 (Tn-Bang) 

7.7 I also rely on the Hon'ble Apex Court's decision in case of Super Poty 

Fabrics Ltd Vs CCE Punjab 2008 (10) STR 545 (SC) in para 8 has laid down the ratio 

which is as under: 

"There can not be any doubt whatsoever that a document has to be read 
as a whole. The purport and object with which the parties thereto 
entered into a contract ought to be ascertained only from the terms and 
conditions thereof. Neither the nomenclature of the document nor any 
particular activ!ty undertaken by the parties to the contract would be 
decisive." 

7.8 The ratio of the Hon'ble Apex Court's cleci:ton is that the tenor of 

agreement between the parties has to be understood and interpreted on the basis 

that the said agreement reflected the role of the parties. Applying the ratio to the 

present case, after careful consideration of the agreements and invoices, hold that 

the entire tenor of the agreemenl:s entered into \nth the Respondent and the 

invoices received by the Respondent, dearly indicates the execution of a job work 

fixed rate per Kilo basis and accordingly, I hold that the same would not fall under 

the category of poviding service of 'Manpower Recruitment or Supply Agency 

Service'. 

8. The Respondent in their defence have relied upon the following 

decisions in support of their claim that the activities done by them would not fall 

under the category of 'Manpower Recruitment or Supply Agency Service': 

Rameshchandra C. Patet V/s. CST, Ahmedabad reported at 7MhZ (25 
S.T.R. 471 (Tn. - /hmd.) 

) K. Damodararedd Vs. CCE, Tirupathi reported at 2010 (19) S.T.R. 593 
(Tn. - Bang.) 

> Ritesh Enterprise V/s. CCE, l3angalore reported at 2010 (18) S.T.R. 17 
(Tn. - Bang.) 

> Divya Enterprises V/s. CCE, Maneatore reriorted at 2010 (19) S.TR. 370 
(Tn. - Bang.) 

8.1 In the all the above cases, white allowing the appeal of the various 

parties, the Hon'ble Tribunal has held that the contract which has been given to the 
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appellants is for the execution of the work of loading, unloading, bagging, stacking 

destacking etc. and there is no whisper of supply of manpower. The Tribunal has 

also held that as can be seen from the c:ontracts and the invoices issued by the 

appellants that the entire essence of the contract was an execution of work as 

understood by the appellant and the recipient of the service and there is no 

ieement for utilization of services of an individual but a job/lump-sum work given 

to the appellants for execution. The Tribunal has also held that the clarification 

issued by the Board at clause 010.02 of Master Circular dated 23.08.2007 would be 

appropriate in the case where services of man power recruitment a supply agency, 

had been temporarily taken by the Business or the industrial association for 

supplying of manpower and may/may not be for execution of a specific work. 

3.2 In view of supra, held that all the above cited case laws are squarely 

applicable, as the facts of all these cases are akin to the present case. In the 

present case also, the Respondent had entered into an agreement for job work, as 

per the instruction of the Respondent. The Respondent has not received any 

manpower by charging for the labour provided on man-day basis or man-hour basis. 

The Respondent have only get carried out a specific task of job-work required for 

their final product on per Kilo basis and for' that the Respondent had paid the job 

work charges ® per Kilogram, at various rates which also changed from time to time. 

Hence, on this count, I am of the considered opinion that this activity is not 

classifiable under services of 'Manpower Recruitment or Supply Agency Service'. 

8.3 It is noticed that the Appellant-Department has filed the present 

appeal on the ground that 1:he lower adjudicating authority has not undertaken the 

careful scrutiny of the subject agreement. In this regard, on going through the 

impugned order, it is noticed that the lower adjudicating authority has in depth 

scrutinized the agreements and copies of invoices and also discuss the same in 

length at para 15.2 to 15.6 of the impugned order and has categorically held that 

the job-workers have undertaken the job-work of manufacturing the final products 

for the respondent and such services are in the nature of 'bLisiness auxiliary services' 

and not in the nature of 'manpower recruitment or supply agency services'. It is also 

noticed that at para 15.7 of the impugned order, the lower adjudicating authority 

has .categorically held Uiai the manpower employed by the job-workers were 

working under their control and direction and the respondent were in no-way 

concerned with them therefore, the job-workers have not provided services of 

'supply of manpower' to the respondent. Thus, in view of above categorical findings 

of the lower adjudicating authority, I hold that the lower adjudicating authority has 

correccly scrutinized the agreements and c;opies of invoices and also correctly held 
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that the services received by the Respondent are not classifiable under' services of 

'Manpower Recruitment or Supply Agency Service'. 

8.4 The Appellant-Department has also contended that the tower 

adjudicating authority has not observed the instruction of Board's Circular No. 

B1/612005-TRU dated 27.07.2005 and Circular No. 96/7/2007-ST dated 23.0&2007. 

In this regard, on going through the impugned order, it is noticed that the lower 

adjudicating authority has discussed the applicability of same at para 15.5 of the 

impugned order and it has been held by the lower adjudicating authority that in the 

present case there is no relevance of l:he said circular since there is no 'supply of 

manpower'. Further, it is also noticed that the above board's circulars have also 

been considered by the Hon'bte Tribunals in above judicial pronouncements as 

mentioned at para 8 beLow, wherein, the Tribunals have also categorically held that 

in a situation like the present one where the contract is for execution of certain job 

/ work', the above referred circulars have no applicability. 

8.5 The Appellant-Department has also contended that the lower 

adjudicating authority has not observed that show cause notices were also issued to 

job-workers for demanding service tax on balance 25% value of taxable services, 

which were confirmed vide 010 No. DC/JAM/ST/18/15-16 dated 29.01.2016 and 010 

No. DC/JAM/ST/23/15-16 dated 29.01 .2016 by the Deputy Commissioner, Central 

Excise & Service Tax Division, Jamnagar, I find that the period covered under the 

present issue is April, 2013 to March, 2015. Whereas, the so called 010 No. 

DC/JAM/ST/18/15-16 dated 29.01.2016 pertains to services provided by Shri 

Dayanand Mishra during the period July, 2012 to March, 2013 and 010 No 

DC/JAM/ST/23/15-16 dated 29.01.2016 pertains to services provided by Shri 

Rajendra Tiwari during the period Noveniber, 2010 to September, 2011. Thus, the 

impaci: of the order issued for very same job workers, for the different period, other 

l:han the covered under the present issue, could not be made applicable. Further, it 

is also noticed that while deciding the said cases, the respective adjudicating 

authorities have not considered the instructions issue vide the Board's Circular N!o. 

190/9/2015-ST dated 15.12.2015. 

8.6 It is noticed that the Appellant-Department has relied on the various 

judicial pronouncements, which are as under 

(i) Renu Singh & Co. v/s. CCE, 1-lyderabad reported at 2007U) ST< 

397 (Iii. Bang) 
(ii) K. K. Appachan v/s. CCE, Palakkad reporied at 2007(7) SIR 230 

(In. Bang) 
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(iii) J & J EnEerprise v/s. CCE, Raipur reported at 2006(3) STR 655 

(Tn -DeL) 
(iv) Jariardhan Tukaram Thorat reported at 2010 (19) STR 148 

(Cornrnr. Appeal, Pune-H) 

8.7 On going through the above judicial pronouncements, it is noticed that 

the said case is pertaining to cargo handling, packing, loading unloading of the cargo 

and services provided through vehicles, trucks etc. Whereas, in the instant case, the 

work pertaining to job-work having nexus with the manufacturing activity of the 

Respondent carried out on per Kilo basis. All these judgments are on different facts 

and talks about levy of service ta)( under the taxable category of 'cargo handling 

services' and not 'Manpov'er Recruitment o Supply Agency Services'. Thus, all the 

judicia pronouncement relied by the Appellant-Department are not squarely 

applicable to the present case. 

9. Further, it is also noticed that .I:he lower adjudicating authority passed 

the impugned order relying upon Board's Circular no. 190/9/2015-ST dated 

15.12.2015. The lower adjudicating authority at para number 15.9 to 15.11 has 

discussed the same in length. It is noticed that all, the dispute has already been 

settled by the Board by issuance of Circular No: 190/9/2015-Service Tax dated 15-

12-2015, which is reproduced below for ready reference: 

Circular No. 190/9/2015-S. T., dated 15-12-2015 
F. No. 354/153/2014-TRU 

Government of India 
Ministry of Finance (Department of Revenue) 

Ce'it rat Board of Excise & Customs, New Delhi 

Subject ppiicnbildy of service tax on the services received by apparel 
exporters in relation to fabrication of garments - Regarding. 

II has come to the notice of the Board that certain field 
formations are taking a view that service tax is payable on services 
received by the apparel exporters from third party jbr job work. Apparently 
Jielcl foriiations ore taking a view that the services received by apparel 
exporters is of rrtctnpower supply, which neither falls under the negative 
list nor is specicaliy exempt. However trade is of the view that the 
services received by them is of job work involving a process amounting to 
manufacture or production of goods, and thus would fall under negative 
list /section 66D(J)J and hence would not attract service tax. 

2. The matter has been examined. The nature of manpower 
supply service is quite distinct from the service of job work. The essential 
caucteris-icQf inanpowsr supplu service are that the sup plier 
provides npowsr which is at the disposal and temporarily under 
etfective control of the service recipient during the period  of 
contract. Service providers accountabilitij is onhg to the extent and 
uuiity of manpower. opnent of manpower nprmcLlhj rests with 

the service reeio-ieut. The value of service has a direct correlation 
to yycrapower deploqsd, i.e., manpower deplojed multiplied bi the 
ruts. In other words, manpower supplier will charqe for supply of 
mein power even -if manpower remains idle.  
2. 1 On the other hand, the essential characteristics of  ob 

Page No. 14 of It 



Appeal No: \f2I8IEi\21RAJ12017 

1 5 — 
work service are that service provider is assigned a fob e.a. 
fahrication/stitchinq, lahelinq etc. of aarrncnts in case of oppozraL 
Service provider is accountable for the lob he uertakes. it is for 
the service Trovider to Ccidc Tnn'.' he KrJivy5 S'S  
manpower. Service recipient is concerned only as reqard the job 
work. In other words service receiver is not concerned about the 
manpower. The value of service is fta&ction of qnantum of  fOl) wane 
undertaken, i.e. number pfpieces_fa  icated etc. It is  
as to whether the job worker undertakes job work in his  
or in the  premises of service receiver.  

3. Therefore, the exact nature of service needs to be 
determined on the facts of each case which would vary from case to cc'se. 
The terms of aqreement  and scope of ozctiviti u dcrtaieen. )g the 
service provider would determine the nature of service heina 
provided.  A typical agreement that has been forwarded by the Apparel 
Export Promotion Council in respect of outsou reed services contains 
following terms and condition,- 

a. The contractor (service provider) is enqaqed for undertokinq specific 
jobs. 

b. The contractor is at liberty to decide the naT//her of workers n'ltcl,  
are required for ui ideitaking the jobs. 

c. The job worker may undertake job iii his premises or in the 
of service receiver: 

d. Value of service is payable on per piece basis, depending UOU item. 
and style; 

e. Service provider is liable to coinpelnsutc il/c se/vice recipient if the 
work is not as per the standard uorm; 
In case the work is executed by service provider at tine site of 
service recipient, the service provider would indemnify the service 
receiver of any loss to inputs and infrastructure. 

g. The employee deployed for the assigned job would he under the 
control/supervision of the service provider. 

h. Payment would be at agreed piece rate basis. 

Plain reading of this agreement makes it an agreement of job work 
applying the criterion outline in para 2 above. 

4. Howe ver every job work is not covered under the negative 
list. if the job work involves a process on which .ties of excise are 
leviable under section 3 of the Central Excise Act, i94, it would 
be covered under negative list in terms of  Section GPW read with  
section G3B14O of the Finance Act, 1994.  

9.1 It is noticed that though the clarification given by Board is pertaining to 

the garment industry, however, the basic facts of the dispute on hand stands 

clarified as in this case, there is contract to carry out specific job and the contractor 

is at Liberty to decide the number of workers required to carry out the job. Further, 

the value of services is payable on per Kilogram basis and the employees deployed 

for job-work were under the control of service provider i.e. Shri Dayanand 

Jagdishnarayan Mishra and Shri Rajencira Prasad Tiwari of the Respondent. Further, 

the goods resulting out of job-work were fbi: subject to Central Excise duty as the 

same have been manufactured in the premises cf the Respondent and the 

Respondent were liable to pay Central Excise duty thereon. It is noticed that in 

respect of some past cases of very same service provider, the demands were 

confirmed, however I find that at that time the Circular No: 190/9/2015-Service Tax 
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dated 15-12-2015 was not in existence which is now available. Further, it is noticed 

that the Appellant-Department has not discussed the Circular No: 190/9/2015-

Service Ta)( dated 15-12-2015 in their grounds of appeal. Therefore, I hold that the 

services received by the Respondent from Shri Dayanand Jagdishnarayan Mishra and 

Shri Rajendra Prasad liwari is not classifiable under the category of "Manpower 

Recruitment or Supply Agency Services". 

92 Iii tight of the above facts, legality, discussion and findings 

hereinabove, I find that the services received by the Respondent from Shri Dayanand 

Jagdishnarayan Mishra and Shri Rajeridra Prasad Tiwari is not classifiable under the 

category of "Manpower Recruitment or Supply Agerlcy Services" and therefore I do 

not see any reason to interfere with the impugned order passed by the lower 

adjLidicating authority. 

'10. In view of above facts and circumstances, I uphold the impugned order 

passed by the lower adjudicating authority and reject the appeal filed by the 

Appellant-Department. 

&rcira rtr 3.'c[ 5-1 c-d t 11T 

:ITdTl 

11 - The appeal filed by the Appellant stands disposed of in above terms. 
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The Principal Commissioner, 

Central GST ( Central Excise), 
- . ,, 

.nuI EXLle BhcVdri 

Race Course Ring Road 

fr azic 
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MIs. Senor Metals Pvt. Ltd., 
Plot No. 353, 
GIDC-Il, 
Dared 

rn  

- 
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Copy to: - 
1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmeclabad. 
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot. 
3. The Additional Commissioner, GST & Cerrtral Excise, Rajkot 
4. [he Deputy Cornriiissioner, GST & Central Excise Division, Jamnagar 

Guard H!e. 
Page No. 16 of 16 


