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dver arreer WIT {Order-In-Appeal No.):
BRAJ-EXCUS-000-ATP-103-2018-19

ITeEr & i / " ST wat r arlra
< 1 \ S 1Y As)
Date of Order: 30.05.2018 Date of issue: 010620

HHT WA, 3Fd (o), Torhle cany uiie /
Passed by Shri Kumar Gantosh, Commissioner (Appeals), Rajkot

ST YT TR YT ITAFA! BEAF FYFA, FohlT FeUE q5W VAW, TAFNE [ SAAIT [ MENTA| AT 3R
Hel ey 7 qior: /

Arising out of above mentioned OIO issued by Additional/Joinl’/Deputy/Assisiant Commissioner, Central Excise / Service Tax
Rajkot / Jamnagar / Gandhidham

adfiEmal & afdard) & sne vd gar MName&Address of the Appellants &

tespondent

Mfs. Mahalaxmi Electricals, 1st Floor Rajavir Complex 5.7, Road Jamnagar 361 000

3y ¥ e w8 cufFa frfama aby & ST WA/ e F wmer 3l emT wT nEar g1

Any person aggrieved by this Order-in-Appeal may file an appeal lo the appropiiate authorily in the following way.

WAl Yoo FedT FFWE Yok vF daEe e srafREr & uf da, e Trn Ao R 1944 A o 358 &
sicdla A faew 3TN 1994 @ arn 86 ¥ s REIET T Ry oo aF R )

Appeal to Customs, Excise & Service Tax Appelale Tribunal under Section 35B of CEA, 1944 / Under Seclion 86 of the
Finance Act, 1994 an appeal lies to:-

FAffEor seu=r & wrale wal wae der Yo, Tl Iearest A A BanwT 3R meiteman f1 Ry Na Arr sl
2, IR ¥, 9T, @ e, @ i ool miRe v

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block Mo. 2, 12.X. Puram. Mew Delhi in ali
maliers relating to classification and valuation

IutFa A= 1(a) # Fav aw 3rdedt F aema A9 omsl wler g Yok, FHH Ieg ofea va wag T =mminaor
(RweT) &1 afasr el fsarn, | Rl aw, mﬁﬁ AT IAAT HETFIAE- 3¢oots, T T ﬁrﬁ BliRUY

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) ahove

IRl FUrRIRET & AN T TS FH F R S T e (Fde) fRmas, 2001, & w6 & e R e
I ga¥ EA3 Y aw ufgal A oor Bear oen wiRT | EAd O e B T uw U & e SE 3o AET dY mar NS A war
3R wwAr AT STAET, FAC 5 ATE AT I A, 5 AT TUT AT 50 @@ AT as Heap 50 @ www N pfes § e saen 1,000/
TOd, 5000~ THY 3wEr 10,000 Fw @ T swn yes Y gfa wamr v fwifa uew ar seae, wafe andeder
FrnRET ) o e IfSTrer & AnT @ Bl sl mEtheE Ay % dw canr sy Yaaifee ¥ anre aw] i SHAl iR |
Hafta grve &1 3EaW, N 1 39w i @er v wgi @it el i B e Bw § ) swe iR (@ aitdn) &
AT IMeA-TT F A1 500/- TIT F7 Deifrer AF AT FLA GEN |

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescaribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shali be accompanied against one which at least should be accompanied by a fee of Rs
1,000/~ Rs.5000/-, Rs.10,000/- where amount of duty demandf/interest/penaityiefund is upio 5 Lac, 5 tac to 5 Lac and
above 50 Lac respectively in the form of crossed bank dralt in favour of Asst. Registiar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the hench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fem of Rs. 500/

el Fmanigeer & wae wde, R a0, 1994 B oanr 8501 ) F AT AT A, 1904, & R (1) oA
U voF S.T.-5 3 T wfamt A & s @Rl vd sud wiy Trw sy F RAwg e el @)y, osad uly e i dasa &l
(FT & TR gy qET gl znf?.v) 3 s @ W F TR ovE oY A qer, m’ Ny :ﬁzr Erar A s 3w arm
wﬁ?n FOU 5 T AT 3{H AR, 5 ARG FOT AT K0 OTRT IO HAAT 50 ™w owao @ afee § (n Faer 1,000/ 393, 5,000/
Fa 3rerar 10,000/~ w0 g DR aar Yok B AR marA w3 WOE aew i apier, watg el der s Ao &
FEAT AR F A § B oY AT 87 & 8 Zann =iy I|ifeg A% grre ﬁm [EEndsial 'IH(‘W | Jﬁi 13 FTE A A,
d H 3 aEr T A W Fg gET 3OS Fmamiherer & ermr TRt § o1 vaeny ander (@ 3iidn) & @ wmgasnT F ma
500/- T9U F AN e S A @y

The appeal under sub section (1) of Section 86 of the Finance Act. 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form*S.T.5 as prescribed under Rule 9(1) of the Service Tax Rutes, 1904, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certitied copy) and  should e accompanied by a fees of Rs.
1000/- where the amount of service tax & imerest demandzd & penally levied of Rs. § Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty laviad iz more than five lakhs hut not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & intarest demanded & penalty levied is more than filty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Seclor Bank of the place

where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-
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faea afafswer, 1994 &1 arr 86 F sramd (2) wd (2A) & Hala g § ad wdha, gaew Gremard, 1994, F e 9(2) e
9(2A) & Fwd RARE wa 81,7 F ) S W Ud 30 W AEd, ST Se0e 4 At IS (I0feN), Fefrd IUE YF
AR VileT 3negd 1 UfdT @eser w1 (3w W U uid geiivia wRhowmiEm) it J{TIP’FI cand Wrzrcﬁ YT 3121 SUIYET, =R
3PN ewn/ ARy, H IET FUriRERer o JEET eof 6 B ey & A 3n'c79| & ufy ol mer §F Homer w emfr p/

The d[)’)6d| under sub section (2) and (2A) of the section 86 the Finance Acl 1994, shall be filed in For ST.7 as prescribed
under Rute 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) {one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commniissioner or Deputy Commissioner of Central Excise/ Service Tax
o lile the appeal before the Appellate Tribunal.

N e, SFEE SR e vd Gamse el mitmRor (Gee) & oafa wds & awe @ FEdn e aet yifafausd 1944 &
SN 3500 & JerAd, S AT favdiy srITm, 1994 & A 83 F siddy GareRt w1 o @y 1 oas g, SH R % 9ty ahda
LT Il #XE \HE 3OS YeRAAT T AT F 10 TRAT (10%), T i o ST Trafed &, W S, AT Fae FEra
Tarlee §, 1 IR ST S and e =W U & siadE o ol arel anafEE 2 a7 & U ST I I = &l

FET ey Yeen WE A 8 el AR e g UeH” W RS AT ¥

(i) QST Siesie vaRn
(ii) TAde sr 1 < g wrea qfyr
(itiy AaAde sinr Desnach & s 6 % siana & A

-aud wg T g wra & maaw faednr (@ 2) WORTE 2014 ¥ e qd fEr 3Ry wiktesl & wner fErede
verier 313f d 3nfiEr T s g
For an appeal o be filed betore tie CESTAT, under Szction 35F of the Central Excise Act, 1944 which is also made
applicable (o Service Tax under Seclion 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or daty and penally are in dispute, or penally, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject 10 a ceiling of Rs. 10 Crores,
Under Cenlral Excise and Service Tax, "[uly Demanded” shall include :

(1) amount determined under Sectlion 11 [
(i) amount of erroneous Cenvat Credit taken
(i) amount payable under Rule 6 of the Cenvat Credit Ruies

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (Mo.2) Act, 2014.

SR QAT T qarliaTor Sees

Revision application to Government of India:

S e 1 yaligror aifer Geaffd sael F, &g 300 des 3T, 1994 1 arw 35EE & vuw otae & iedia e
afmy, sime Wi, aTor AR $%T8, faeer wATerd, usrew fadmer wiel sfer, iR & STeer, WaE W, 5% Tewel-110001, @7
ot snar anfeel /

A 1evision application lies to the Under Secretary, to the Government of India, Revision Application Unit,- Ministry of Finance,
Depaitment of Revenue, 4th Floor, Jeevan Deep Building. Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

afe mver & fH) s & me 7, SR TJEeE W e @ Rl SR @ #ER E F werEe & ghod an SRl s e ar
T Tt U $TgIC 9E W qul 38R IF il & e, 2 famdy siEm aw H TENOT F A & TEERO F A, Bl SREny ar
faly 8f3n a4 el & Haresr @ IO Ty

In case of any lass of goodb where the loss occws in transic o a faclory 10 a warehouse or 1o another facitory or from one
wareliouse to another durmg the course of processing of the goods in a warehouse or in storage whelher in a factory or in a
warehuuse

HITE & SR el T ar 4 at WEa S @ A F e red e are s w8 S seue wied & ge (Ree) #
HIE W, ST A & g Tl use up &% @ e w1 o &/

In case of rebate of duty of excise on goods exponed to any country or terrilory outside India of on excisable material used in
the manufacture of the goods wihich are expoiled o any country or letritory outside India.

O1F BN SR T IAIF T A 0 95 AR, AUrE ar e w1 wie Aha e o g/
in case of goods exported outside India expori to Nepal or Bhutan, without payment of duty.

WlARTd seuie & IR Yo & A F e o1 sy e gw sfufaaw va sue BT gaus § awe weg f g § st v
R 5T s (3rde) & mm Ria wREER (7 2), 1998 & e 109 F gar Grra & 08 alde srar wanafaf ot o a1
e R e 2

Credit of any duty allowed to be ulilized towards payment of wxcise duty on final products under the provisions of this Act or
ihe Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed un.ler Sec.
109 of the Finance (No.2) Act, 1998,

SYQFg dad & e WFal guy TEar Ea-8 @, S # cﬁéw Feures! e (3rdien) fraArEe, 2001, & e 9 F siada fdse g,
TH IEY F TGO F 3 A & Ientd & A wiRe | swed wed ¥ oy s e 3ndrer 3o @y afdw deva &1 S
wigw| Wi § ST 3eaE e Afew, 1944 & e 35-EE & Agd et qesh 1 yEEl F wew F &G W OTR-6 # oufy
Woraar @1 Sty =g /

The above application shall e made in duplicate in Form Mo, EA-8 as specified under Rule, & of Central Excise (Appeals)
Rules, 2007 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

yAgieor e % Wy Grafatey et Yeh T renrt &1 e wmRT | .

STET WEVS T T T W AT FEE & &1l w98 200/~ B A FFIT ST ST Al werEe R Uw ST w9d @ SAET 8 ar
w1000 -/ T IRt e s

The revision application shall be accompanied by a fee of Rs. 200/~ where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.

Uy g¥ IEW T g U HGYT I I G eI LT Form Ues i S{3IaT, 39Fd & ¥ foan snan arigd) sw A &
&1 g ot &1 ferar g 5T ST W gEE ¥ RIe wamiEafe ammu -rNT( FTOT FY O ATl AT AERT O T U W T Shar § 1/
In case, if the order covers various numbers of order- in Original, fee for each O.1.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appeliant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each

waprdAfeae Fmned gFew afaiawT, 1075, % 3
FURANTA Yok feftme o ga TR /

One copy "of application or 0.1.0. as the case may be, an.l tha order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as presciibed under Schedule-i in terms of the Court Fee Act, 1975, as amended.

fi-l & 3R AW kA vd uma ey f1oafy ar i 6.50 w9 &

i

Wi dew, FeAU 3eurg Yow vd Garad 3 snsitaon (e RN Srnaest, 1982 # alvia vl amd walead JeTen $)
diEHRTE Y and B s o o ameRtsa T sian &1/

Aliention s also iwviled to the rules covering these and olher relaled matters contained in the Custoins, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982

=g e iR & e G W W deRE @, farga i adeaw weust & fov, arhendt fasmeier dewnse
www.cbec.gov.in Wl 28 ehel § | / )

For the elabarate, detailed and latest piovisions relating to filing of appeal to the higher appellate authority, the appellant may
refer 10 the Deparirmental website www.cbec.gov.in




Appeal No: V2/26 1/IRAJ/2017

CORDER IN APPEAL &-

M/s. Mahalxmi Electricals, First Fioor, Rajavir Complex, ST Road,
Jamnagar 361005 (hereinafter referred to as “Appellant”) filed present appeal
against Order-In-Original No. DC/JAM/ST/53/2016-17 dated 24.03.2017
(hereinafter referred to as “the impugned order”) passed by the Depuiy
Commissioner, Central Excise Division, Jamnagar (hereinafter referred fo as “the

lower adjudicating authorily”).

2. Brief facts of the case are that the /—\ppollaht was holding service fax
registration number ACMPP1377MSD002 for taxable Services under the
category of ‘Erection, Commissioning and Installation Service”, however, Audit of
M/s. N. J. Devani Builders P Ltd, Ahimedabad alleged that Appellant had
provided services to M/s. N. J. Devani as a Sub-Contractor for various electrical
works. | was also alleged that the appellant had short paid service tax during the
period from Jan, 2013 to June, 2016. Show Cause Notice dated 24.10.2016
(hereinaiter referred to as “SCN”") issued demanded service tax of Rs.28,31,971/-
under Section 73 of the Finance Act, 1994 (hereinafter referred lo as “the Act”)
along with interest under Section 75 of the Act, penally on the appellant under
Section 76, 77 & 78 of the Act and also proposed imposition of . The lower
adjudicating authority vide impugned order confirmed demand of sorvice tax of
Rs. 28,31,971/- along with interest and imposad penally of Rs. 28,3197 1/- undes
Section 78 of the Act with option to pay reduced penalty and also imposed late
fee of Rs.79,800/- a under Section 70 of the Acl and penalty of Rs.10,000/- under
Section 77(2) of the Act.

3. Being aggrieved with the impugned order, appellani preferred present
appeal, inter-alia, on the following grounds:-

(1) Adjudicating authority has not considered various submissions and
documentary evidences submitted by them in form of Coniracts, Invoices, VAT
returns etc. filed by Appellant in support of their plea that Rule 2A of Service Tax
Determination of Value Rules, 2006, no service tax can be demanded on value of
goods that were sold and transferred in the course of providing service,

(ii) Appellant had transferred goods to M/s. N. . Devani Builders P Lid and
hence it was not in disputed that service provided by the Appellant is coverod
under the category of “Works Coniract Seivices” as they sold and iransiencd

property in goods to M/s. N J Devani Builders I Lid and {o Fandit Deendayal

Page Mo. 3 of 14
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Fetrolewum University and hence provided Works Contract Services; that demand
of Service tax can not be confirmed on the ground that registration for Works
Contract service wae not obtained by Appellant for which only penal provisions
can be altracted.
(ih)  MNo service tax was payable by thern on sale transactions made with
Guarat oergy Research Managemenit institute as consideration received was
not service.
(iv) It was bonafide belief of Appellant that service of installation of electrical
and electronic items sold by them is squarely covered within the definition of
works contract service and no service tax is payable on the value of the goods
sold, as provided under Rule 2A of Service Tax Determination of Value Rules,
20006; that demand of service tax can not be made by invoking extended period
without establishing rmens rea on the part of Appellant; that invocation of
extended period is contrary to CBEC Cir No. 1053/02/2017-CX dated
10.03.2017; that no penally was imposable upon him under Sectin 78 of the Act.

(v) Appellant submitted that Benefit of Cum duty tax is available to him.

S i%‘:rt}on:zl hearing In the malter was attended by Shri Vikas Mehta,
Consuiiang, on behali of the Appellant and reiterated the grounds of Appeal, filed
written submission and contended that they have been providing works contract
services all along from 2012-13 onwards, that service tax is not payable on value
of goods supplied in WCS but VAT is payable on that. He also contended that
service tax is payable as per Rule 2A of Service Tax Determination of Value
Rules, 2006, that they have already paid service tax in each year; that the
impugned order has ignored these facts and demanded service tax on entire
value of Works Contract Service including on value of goods supplied under
Work Confract Services; that they may be given two weeks time to submit

additional submissions.

4.1 Appellant vide lelter dated 05.03.2018 made additional submission
reiterated the contents of reply filed before the Adjudicating authority and
submitted  copies of eight duly signed waork orders by their client i.e. M/s. N J
Pevani B‘L;ilders v Lid, Pandit Deendayal Petroleum Universily, and Gujarat
Energy Research and Management Institute. Appellant also submitted a
certificate from Charlered Accountant and contended that service tax is
demanded for the period upto 2014-15 and no demand is made from 2015-16

onwards; that this dichotomy per se would establish that all these contracts were

-Page No. 4 of 14




Appeal Mo- V226 1IRANZ017
5

works contract and service tax could not have been lawfully demanded by taking
the entire value of these contracts as taxable value for demanding service iax
and relied upon the decisions in the case of Wipro GE Medical Systems P Lid
2009 (14) STR 43 (Tri. Bang), M/s. LSG Sky Chefs (india) P Lid 2009(15)STR
545 (Tri-bang), M/s. N.A. Enterprises 2014 (35) STR 856 (Tri-Bang), M/s. Balaji
Triupati Enterprises 2013(32)STR 530 (All) and Ramesh Kumar 2017 (52) STR
512 (Tri Chennai).

4.2  No one appeared from the Departrnent even though P.H. Notices were

sent to the Commissionerate with request to attend P.H. aon the given day.

FINDINGS: -

5. I have carefully gone through the facts of the case, the impugned order
and written as well as oral submissions of the appellant. The issue to be decided
in the present case is whether the appellant is eligible for exclusion of value of
goods transferred to service receiver under Rule 2A of Service Tax
Determination of Value Rules, 2006 or not and impugned order confirming

demand of service tax and imposing penalty on appellant is correct or not.

6. I find that the Appellant's main contentions are that the services provided
by them are in the nature of works contract service where they have supplied the
goods property of which were transferred to the service recipient on payment of
VAT. | find that the adjudicating authority has rejecied the appellant’s coniention
on the ground that Appellant had noi obiained regisiration for works coniraci
services, list of electrical materials attached with the contracts weie not signed by
the recipients of the services and contracts do not siipulaie that the woik
assigned had been inclusive of material and labour to prove ihat the contracis

were composite contracts involving material supply with labour and services.

6.1 | find that Appellant has submitted copies of the contracts/ work orders
and also duly signed sheets attached to the work order. | find it appropriate io
produce the copies of List of Description and first page of the list of Hem with

Description for better appreciation of the facts:-
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6
_ORDER No., NJD/ELEC/O11 dd. 15.11.2011 of M/s. N Devani Builders P

iid for IRs. 3150 040,108/-

o

AL

BRI SR " Description T S R Amount

liary Installation

4 (Cuble Trang
5 hav Calling
10 ICalte Tenmination

il lCable Tray
Inteinal Wiring

Light Fixtures and Fans

n lu‘.ulhuu ghl

Wann and Contio! Systems

SOV Systemns —— !
g Syslems

- 35040403

y

("l’i"”ﬂf'\{- WORK OF SPT-HE BUILDING MDP-PGP HOSBTEL (PHASEAD PDPU-GANDHINAGAIR
poIRT

Afnéunt
. Te Tosiln
ks @S pu specitication  and Ucldlb given he—,\ow‘

i Lof 11 kY poulile pole MS structure (10 meters)
R H')S Y bapkbb LUIIUH“U Artesters
53 MO
LH J0. 0 ANPS GoD
- }(r“)()hpes o .
o ol of 015 jannel (1SMC 75X40) supports Ho. 160,000 - 160,000

o1 setol fin sutators (as requirsd)
o 1sel 3 Dise insulators (as required)
11 set ol Stay wire (as required) . . , .
ACSR DOG conductor with Raychein insulation tap (as raquired)
O iher accassories & hardware to make system complete in all respect; -
];),:[,er clandard design practice and CEIG norms.

eveling 2 rubble soiling the swilchyard and ground with 1" size metal
for 2 height of 150 mm from ground level for 6 x 6 mir area complete in]  Job 45,000 1 15,000

Chean ik foncing 80 % 50 mm Square of 10 SWG Gl wire, 2im height with
gate for switchyard of 10 % 8 m and Runs of barbed wire above completel jab 35,000 9 35.000
inall respedi as direcled by engineer in charge

Rate In words

240,000

[ i Greaker
2 lSupplying and laying of control wiring using 4c X 2.5 min2 PVC insulated
and sheathed,_armoured, copper conductoy_cable from_alarm and trip -

Page No. 6 of 14



Appeal No: V2/261/RAJI2017

First page of Work Order NJD/ELECT/005 did. 05.02.2011 of M/s. N . Devani

Builders, Ahmedabad for Rs.2,00,35,433/-

Prasiie.
P

(AL WORK OF ENGINEERING COLLEGE AT MEVAD, NEAR MEHSAMA
ELECTRICAL T

- [redmy Amonunt

g"s’%%%sung 3 Commissicning of HT DP Struciure B
i : S?'ppy eésary civil works as per specification and Details
: with N 2) 1 set of 11 XV Double
: given helow. .

ole MS structurs (10 meters)
g) ;Nos. okV Gapless Lightning Arresters
¢) 1 no. 400 Amps GOD

set DO fuses .
2; 1 set of MS Channel (ISMC 75X40) supports
fHt set of Pin Insulators (as requ:rgd)
g) 1 sel of Disc insulators (as required)
h) 1 set of Stay wire (as required) ) .
iy ACSR DOG conduclor with Raychem insulaiion tap (es
ired

r\eivut:: 9) ~rascoiac & harbaatainmaka vainm. comnlote
KL B S
Rate In words .,
1.2 L‘:velinq 3 rubble soifing the switchyard and ground wllh‘1
. size m&al for a height of 150 mm from ground tevel fo_r 6 x
: 6 mir area complete in all respect as directed by engineer
. in charge. X
: t Rate in words

{773 |Chain link fencing 50 x 50 mm Square of 10 SWG GI o ]
. " lwire,2m height with gate for switchyard of 10 x 6 m and|  Job , 45,00
Puns of harbed wire above complete in all respect a_s

MNo. 160,000 1 150,550

Job 15,000 1 15000

Raiz in words

Sub Totaltd, 0.
2.0 IHT Breaker )
21 {Supplying, Testing & Cormnissioning of HT VCB panet
consisting of 1 no. of 400A HT VCB. The panel should
have tinned copper busbars and should have one no. _of
sulgoing cable box. The VCB should be complet? with
metering and protection as per specification.

No. 1,015,600 1 118,000

Fﬁ?a?ml;q : Voltmsler, Ameter, Power z’-r;l(-wr
meter{Electronic  Type), Frequency meter (Electronic
Type), DIGITAL KWH meter,Current Transformers, Voltags
Transturmers, Triveclor meter (digital) with KVA/ KWYARH/
e KVAH wilh maximum demand indication in KVA

: i mak= : all meter as per material specification details.

I e B

17 TP IDMTL Relay with 2 O/C & 1 E/F Element typa EE

or &quivalent mpkea

ﬁz S P IDMTL Retay with E/F Element type equivelent 1o

“DG 14 of EE makg 4 p

t Aunlisty protsalion relay for WTI

by v ! SPER Uipping relay equivalent to VAJH 13 of Feh

7 PAHpUMIEing reiny g uivatent 1o VAA 11 of EE 4
9 Rk y o4 !

i ,/Ti‘:&._:‘“y reley 100 vanding temparature alaim and tnp

7"3/‘:5;:::? _H“d ir’y""ﬂ’UT‘(;:\HUU! \GI::\GTJMT“I?"E“

;";‘b‘ Satl AL T QPP shesthng, sinourad copper conductor

] o Al : IR

€37 e
I Hig

Ve - )

A o
: i (e ° -
e B0 i Gontacis ol 1y 10 VICH including BAtr +
¥ Ay BUCH B

RS L Cable gland, lups eto

supply of various Electricel
equipmenis/articles to the service recipient with Rale and value of the goods io

6.2 I find that above work order refers

be supplied. | also find from the work orders daterl 07.06.2013, dated 15.7.2013

and dated 8.1.2014 from Pandit Deendayal Petroleum University that scope of

the work defines “Procurement and Installation of Elecirical Items” and

description of item also stipulates supply of goods. Relevant sheets of these

contracts are also reproduced as under:-
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WORK ORDER No. PDPU/2014/Seimens/003 dated 8.1.14

and taying of specified make Cal 6 4 pais

" jar dala wire 1o be done in pretaid PVC pipe /
Lol T ol g ine ( he
ey bl without the cost ol raceway or pipe ( N ‘ .
""»“ i.::/r) he drawn from server/switch 1o oullet point) mir | 6000.00 | 4000 _ 2,40,000.00_
‘“[.)l'i,(y’Qﬂ?]ﬂl‘l{\,’rﬂﬁuf specificd inake Cal 5 4 pair
'}tlegll\r)ne data wire 1o be done in prelaid PVC pipe /
: i & acew: f pi the

| jaceway , but without the cost of raceway of pipe ( ‘ ‘ , )
ll{,qlre is {0 be drawn from server/switch Lo outletpoint) | mitc ;. 1000.00 2400 [ 24,000.00

cupply

a Outlel Point e - —

T

ig m)\yiug; '\ixsta{lﬁi;‘, {esting and connissioning of one
Dephione poiat o be done with telephone outlet socket

- . Lo 400 € - a
R (jack type) and box of the specified make. | 00 _16.00 100.00 6,400.00
Fe L alallation of S2mim PYC Casing Caping
%F‘i\ﬁ“,ﬁl aod Instaltation of 32mm PYC Casing Caping | 20000 3800 | 7.600.00
- - Total Armount 16,01,800.00
Td)(ﬁ,bl:x Aty \N':H b; Ertra aw appiiua"uim\ r
e G
;L:/ ¥ C//L.
- ¥ L' (o]
1 T
. 30

YWORK ORDER NO. PDPU/2013/SPT-3/ADMIN-4 DATED 7.6.13 o

- - o i3 thae ﬂ)& 1@t ¢f H! {8 ‘ ) & 2 - d <! -
l(}!\]V‘/Jl L COAET TG ECty i Qﬁ‘l! L 'E @i ‘( Lhdre iﬁh A ﬂ
¥ & 5 i ﬂ S Vi dvalice § €5¢ C
~ESearel

r}?]; ‘ Panrdlowlays D«:scripiwn ol Y s K%ﬁ;(ﬂvdj* ‘U“i“ - Total Amoumt'
e Y ] Bake | (a sy
1 l'iﬁc\:.ig‘i».z:;l Pt A8 per existing cabin 13 3,900/ 50,700/- -
2 LaN Cable As per existing cabin | 1300 ' 43/- N 55,900/-
Toial o 1,66,600/-

OMPLITELON T s

Gy

Ixe tompletion time for above mentioned work will be One month subsequent to the date of issuan

It O PO s F g e - N M i

S Work order. All other tevais and condition are as per above mendioned tender.,

GU ar - R P e st gy S~ e ] s ar a1 H ' 11
are reyuesied to retum « copy of this order, duly signed in token of your acceptance and mobiliz

ipower and material so as to complete the project in stipulated time.

h:mking you,

Youws Since]

N ~ 1 N
Fors - I ! 'Ju{/\m.}‘“’“”‘—‘ O S

\/ e
gty v

g .
N
\\\(\\)
SIY (A & L
Oﬁ OSID (A &
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Work order PDPU/2013/GEO-3/DATED 15.7.13

—— , —_———

Annexure: A

ont 4r1-4 Workabiop Bk
y A%

feotrbrrd heant

e A
ol o . o DA -
:/nﬁr,,u‘"""m Wem Ducsripion U0 Uty ]
A SR Bt

J[’[’ML ;,\,mlnll(m uf Gf16A » 50w polm for r Single o, 4
- uJ!llJIYVf Instalia li’.ﬂf_’“ A ¥ /'\U" W)IM ; '!4'.--:.~_" “ i
~raplying ane proviging raln with 2 2 104, AU s o, Wire G e o6 1 )

fint 110.09

| umm(u Wirty for aorthing

l' my( apin, '”V l"lﬂl s e e e ) 0.0
I - S 5 ;
- Part-n J
- Jf,’f,f,]y and faying of spucified make Cat 6 4 pair Cornpurer data wirs . I
. .
b eprand Maka) Rrat. 73.00 43.G0 :
T supplying and providing main with 2 nos, of 2.5 sgmm Lu. Wire f01 Ho. 1.5 ) .
A . !
i Jlf.'me Cu, Wire for earthing Aot 5410 ‘
1 Computer Power Point {Legrand Make) Mo, 1.00
[ {supply and Instaflation of powder coated MS ba s -
A Supply Ins ; of po coated MS base box sullabile for Cat6a rirs oo A50.00
Cormputer Data 1/0's
[ lcasing Caping Patt] st 10.00 3000 32000
3] FOTALRE. 2382.00
Part-C L
- - :
| Supply and {aying of specilted make Cat 6 4 palr Computer data wire Rt 20.00 43,00 008,
|__lllegrand Make) S
. Supplying and providing maln with 2 nos. of 2,5 sgmm cu, Wire & 1 Mo. 1.5 53,00 19000

oo Cu. Wlre: for earthing
_|tomputar Power prtnt (Legrand Make) -
Supply and Installation of powder coated M3 base box sultzble fior Cai6a tio Lo 45100

4
. \Cumputar Data 1/O's . . e
> _[Casinp Caping Patti Rinp. | 0.0 wnon g
\r (€} TOTALM,
L Part-1 -
| Supply and laying of specificd make Cat 6 4 palr Computer data wire Pt 1650.00 23.00 !
] (legmnd d Make) s SRR S o ]
1 Sunnlylna and providing maln with 2 nos. of 2. S sgmm cu. Wire 81 flo. 3.5 — 30.00 17000
P 4
~{3Imm Cu. Wire for earthing " <55 Saen
NS TR TV EleN . S0
3\_‘Q)\mpmnr Power Polnt {Legrand Make) e
& {3upply and Installation of poweder cmtorJ M5 base box <ultablc or Catb Ho. 6.00 ASD.00
~~{fomputer Data 1/0's - R
' Ploss, 2.00 860.00 ‘
~~J3unply & Instaliation of 6A x 250v polnt for Single Phase | % '1““0 % - o
_____ e st [} R " i N Yy
o [pplying and providing main with Z nos. of 4.0 sqmim cu ! fimt. 45.00 150,00 67500 o
p=Rdnm Cu. wWire for earthing e e fint. 7500 | 300 oo
\\l&(aplnc Pl e e TATAL RS, _ F1370.00;
';,\\\ R e T . ¥
\\\ f’nrt -z — ] nwlrn~ N T i
b Pty and Taying of speciiied S ke Cat 6 4 palr Computer dat: fme 3000 $3.00 _} 1 20 \
N ““pum] Winka) [ERSEREUY RS B . :
S KA —— et TaR NG, 15 ¢ 2000 DEOQ.C
21V mplying and providing maln Wit 2 nos. Tof 2.5 ,qmm e Wiee Rent 90.00 l_(hi‘ N \ N‘__&____f
‘}\L‘J&I 1 Cu. Wire for earthing,
p
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WORK ORDER DATED PDPU/2013/DATED 10.5.13
¢ fronircis Conire ,SPT-3 Worlcehop Building GF
ol
Bem Dscs ﬂhholi Unit Qty. Rte Amount =
} if s data wire T —
,{ur)pwand Taying of specified male Cat € 4 pair Compuiter data wire Rt 1000.00 4200 I
Le,rand Make) |
. (Upply 7 and laying of specified make Cat 5 4 palr Telephone data wire (RR At 100000 4000 40000;
’ ’ 4 10.06
el) : o
('ompulel Powar Paint (Legrand Make) No. 61.00]  3200.00 23790000
eopplying, installing, testing and commissioning of orie telephione point to
e done with telephone ouilet socket RI-11 (jack type) and box of the No. 61.00 365.00 22265.00
gpu lflb_(‘i_l}lul(e
“Toopply and Installation of powder coated MIS base box sultabie for CatGa Mo, 61.00 450.00 27450.00
Computer Data I/0's. _ _
ingg Caping Pati Rint. 500.00 30.00 15000.06
’ 'L./I(JA y 260y point for Single Phase Power Point o. 55.00 2400.00 132000.60
(XN £ ol pde " e sugtie ol P MC o )
A 415V plug & sod\et‘wnh inier loc‘.!\ed s‘mn,he(‘! sucl«'et, P Mn B and Mo, 1000l 1150000 115000.06
surface mounting box 1P 66 with DIN rail for 5 modute equivalent v
legrand make Cat nn.56674 but without cost of wiring and piping.
/ 2800
Chotnical Easthing . - ‘ No. 2.00] 14000.00 28050.0C
" Supplying and Providing rains with 4 nos. of 6 e mm G, PVC insulated
flexible wire with 151 and FIA approval for 6850 V/ 1100 V and 2 nos 2.5 2mit. 500.00 390.00 185000 0¢
sqinu Cu. PVC insulated flexible wires :
Supplyling and providing main wiih 2 nus. of 2.5 sqmurcu. Wice &1 Mo Rt 300.00 120.00 38000.60
LIS Sarn Cu. Wire for earthing
meMVandpmwanmanuh7nm of 4.0 sqrm cu. Wire & 1 No. Rmit 300,00 150.00 45000 0
4258 igun Cu, Wire for earthing T
| _ISE 1 & Cof only 12 Way VIPH DB D No. 1.00] 18000.00 18000.0
7 Supplyiig, erecting, tesung and commissloning of only T . v\¥ li
| |space for FPICB as lacoming and spac for DPELMCE and & S5PMCE ldi No, 100 7700.00 7700 0C
outgolng per phase with PRI it(l.e. 12 way per phase 0.8.) eqequivalent
] 718+6078593 e —
a o 12‘:_;&23 SOITRRN bo. 36.00 185.00 3Ba0 O
;\gto 28 b No. 2.00] _ 2250.00 4508 09
T T . No. 3.00]__410000] t2s0auc
T No. 22,00 960,00 2
T TN otal Amouid 1606895.00)

VAT Wil by Extrs gy spplicubly

5.3 I find that the work orders dated 10.5

.13 & dated 8.1.14 from the Pandeet

Dindayaal University refer * VAT will be extra as applicable” and the Work order

dated 04.07.13 of Gujarat Energy Research and Management Institute is in

respect of Supply & Installation of Electrical Point and LAN Point for Biometric

Systern Setup.

Page
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19.02.2018 issued by M/s. Chetan Agrawal & Co certifying that the appellant has

paid VAT on sale Transaction and service 1ax on provision of services lo the
service recipients discussed hereinabove and also produced year wise & client
wise work sheets giving details of ‘saies invoices” & ‘service invoices’ and tax
paid by the /-\pbellant correlating Work Orders. | am, therefore, of the considered
view that the transfer of property in goods supplied during the course of provision
of services is established. The appellant has submitted that the value of services
is required to be considered as per the provisions of Rule 2A of the Service Tax
(Determination of Value) Rules, 2006 (hereinafier referred to as “Valuation
Rules”, which reads as under:-

"RULE Z2A. Determination of walue of sesvice poriion in e
execution of a works confract. — Subject fo the provisions of section
67, the value of service portion in the execulion of a woiks conraci,
referred to in clause (h) of section GGIZ of the Act, shall be determined in
the following manner, namely -

(i) Value of service portion in the execufion of a works contract shall
be equivalent to the gross amount charged for the works contract less the
value of property in goods [or in goods and land or undivided share of
land, as the case may be] transferred in the execulion of the said works
contract.

Explanation. - For the purposes of this clause.-

(a) gross amount charged for the works conifract shall not include value
added tax or sales tax, as the case may be, paid or payable, if any, on
transfer of properly in goods involved in the execution of the said works

conlract;
(b) value of works conltract service shall include, -
(i) labour charges for execution of the works;

(if) amount paid to a sub-contractor for labour and se1vices,

(i) charges for planning, designing and architecl’s fees;

(iv)  charges for obtaining on hire or otherwise, machinery and fools
used for the execulion of the works confract;

(v) cosl of consumables such as waler, electricily, fucl used in the
execution of the works contract; .

(vi)  cost of establishment of the contractor relatable (o supply of labonr
and services;

(vii)  other similar expenses relatable fo supply of [abour and seivices,
and

(viii)  profit earned by the service provider relalable to supply of labour
and services;

(c) where value added tax or sales tax has been paid or payable on
the actual value of propetly in goods transferred in the execution of the
works confract, then, such value adopted for the purposes of payment of
value added tax or sales tax, shall be taken as the value of properly in
goods transferred in the execution of the said works contract for
determination of the value of service poition in the execution of works
contract under this clause;

(i) Where the value has not been delermined under clause (i), the
person liable to pay tax on the service portion involved in the execution of
the works contract shall determine the seivice tax payable in the following
manner, namely :-
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(A) - in case of works coniracts entered into for execution of original
works, service tax shall be payable on forty per cent of the total amount
charged for the works contract;
{Provided that where the amount charged for works contract includes the
value of goods as well as land or undividec share of land, the service tax
chall be payabls on thirty per cent. of the total amount charged for the
works contract.]
(B) in case of works contract, not covered under sub-clause (A), including
works contract entered into for, -
() maintenance or repair or reconditioning or restoration or servicing of
any goods, or
(i) maintenance or repair or completion and finishing services such as
glazing or plastering or floor and wall tiling or installation of electrical
fittings of immovable property,
service ftax shall be payable on seventy per cent. of the total amount
charged for the works contract.

»

o

G .4 [ ind that as per Rule 2A of the Valuation Rules, Value of service portion
in (he oxecution of a works conlract shall be equivalent to the gross amount
charged for the works contract less the value of property in goods transferred in
the execution of the said works contract. Rule 2A of the Valuation Rules provides
for mechanism to ascertain the value of services in a composite works contract
mvolving services and goods. | find that no evidence is adduced in the SCN nor
discussed in the impugned order that the sale of goods which are covered under
VAT retums were not part of the services provided by the Appellant. The
Chartered Accountant's cerlificate and Appellant's statement dated 2.8.2016
stating that they were preparing separate invoices each for material supply and
iowards provisioning of services, are evidencing that the appellant was providing
works contract services with transfer of property in goods whereas show cause
notice did not allege that VAT paid goods(reported in VAT returns) were different
irorm what were supplied during the course of provisioning of the services. Once
it is established that the contract for services also includes supply of goods and
F VAT culos e hias also been paid on such supply, | have no option but to hold
(hatl s appellant has paid VAT on geods transferred to the recipient and value
of such goods is required to be excluded from the gross amount charged for the
works contract services provided by him. it is now settled position of law that
once an amount sufiers sales tax/ VAT, service tax can not be demanded on the

same amount. N
N

6.5  As regards services provided to M/s. Malani Construction Co, Rajkot
appellant has not given any specific submission however, in their submission

dated 05.03.2018, they reiterated their reply filed before the Adjudicating
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authority. | find that Appellant at Para 9 of the said reply has contended that to
the best of their knowledge service was provided in relation o a GOVETNIMCIHL- 1L
hospital and would submit further submission to the adjudicaiing authority. 1 find
that appellant, except expressing their belief, has not submitied any evidence in
support of their claim that no service tax was payable by them on the service
provided to M/s. Malani Construction Co. I, therefore, reject the appeal to that
extent and hold that service tax is payable hy the Appellant on the value of the

services provided to M/s. Malani Construction Co, Rajkot.

7. | find that Appellant had not obtained registration of the services under the
category of “Works Contract Services” and had applied for amendment in
registration only in July, 2016. This is a technical aspect as non-inclusion of any
service in the service tax registration do not aller nature of the seivices provided
and assessment of service tax can not be made on the basis of services
registered in registration certificate only. However, the appellant failed to include
the said service in their service tax registration till July, 2016 in violation of Rulc 4
of Service Tax Rules, 1994 and hence, | hold penaliy of Rs.10,000/- imposzead

upon the appellant under Section 77(2) is cornrect, legal and proper.

8. I find that late filing of ST-3 returns is not disputed by the Appellant and
hence, | uphold imposition of late fee of Rs.79,800/- under Rule 7C of Service

Tax Rules, 1994 read with Section 70 of the Act.

9. [ find that appellant has not disclosed their liability of service tax on the
services provided by them to M/s. Malani Construction Co Rajlkot and non
payment of service tax was revealed only during the course of investigation. |
am of the considered view that in era of self assessment, the appellant is
required to comply with the law on their own, in which appellant failed inasmuch
as appellant declared incorrect value and also not paid service tax. Therefore,
ingredient of suppression of facts with intent to evade payment of seivice iax
exists in this case. Hence, | uphold the mandaiary penalty equal io service tox
demand payable in respect of the services provided to M/s. Malani Construction
Co., Rajkot under Section 78 of the Act. However, | hold that since seivice iax
demand in respect of services provided to service recipients ofher than M/s.
Malani Construction Co., Rajkot does not sustain, no penalty is imposable upon

the appellant under Section 78 of the Act.
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