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::ORDER APPEAL::  

M/s. Mahalxrni Electricals, First Floor, Rajavir Complex, ST Road, 

Jamnagar 361005 (hereinafter referred to as 'Appellant") filed present appeal 

against Order-In-Original No. DC/JAM/ST/53/2016-17 dal.ed 24.03.2017 

(hereinafter referred to as "the impugned order") passed by 1.he J)eputy 

Commissioner, Central Excise Division, Jarona ar (hereinafter rc[crrcd to as 'the 

lower adjudicating authority"). 

2. Brief facts of the case are that the Appellant was holding service tax 

registration number ACMPP1377MSDOO2 for taxable Services under the 

category of 'Erection, Commissioning and Installation Service", however, Audit of 

MIs. N. J. Dévani Builders P Ltd, Ahmedabacl alleged that Appellant had 

provided services to M/s. N. J. Devani as a Sub-Contractor for various electrical 

works. I was also alleged that the appellant had short paid service tax during the 

period from Jan, 2013 to June, 2016. Show Cause Notice dated 24.10.2016 

(hereinafter referred to as "SCN") issued demanded service tax of Rs.28,31,971/-

under Section 73 of the Finance Act, '1994 (hereinafter referred to as 'the Act") 

along with inteiest under Section 75 of the Act, penalty on the appellant under 

Section 76, 77 & 78 of l:lie Act and also pi-oposed imposition of The lower 

adjudicating authority vide impugned order confirmed demand of Service tax of 

Rs. 28,31,971/- along with interest and imposed pci alty of Es. 23.3l 971/- undci 

Section 78 of the Act with option to pay reduced penalty and also imposed late 

fee of Rs.79,800/- a under Section 70 of the Act and penalty of Es. 10,000/- under 

Section 77(2) of the Act. 

3. Being aggrieved with the impugned order, appellant preferred present 

appeal, iii(er-alia, on the following grounds:- 

(i) Adjudicating authority has not considered various submissions and 

documentary evidences submitted by them in form of Contracts, Invoices, \/AT 

returns etc. filed by Appellant in support of their plea that Rule 2A of Service Tax 

Determination of Value Rules, 2006, no service tax can be demaiided on value of 

goods that were sold and transferred in the course of providing service. 

(ii) Appellant had transferred goods to MIs. N. J. Devani Builders P Ltd and 

hence it was not in disputed that ser\ñce provided by the Appellani is covered 

under the category of 'Works Contract Services" as tl icy sokJ arid transferred 

property in goods to M/s. N J Devani Builders F' Ltd and to Pandit [)eendayal 
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Petroleum University and hence provided Works Contract Services; that demand 

of Servic:e tax can not be confirmed on the ground that registration for VVorks 

Contract service was not obtained ny Appellant for which only penal provisions 

can be attracted. 

(iii) 'io service tax was payable by them on sale transactions made with 

Cujarat Luerqy i<esearch Manaçjernei Institute as consideration received was 

not service. 

(iv) It was bonafide belief of Appellant ihat service of installation of electrical 

and Gi&CIiOnC items sold by them is squaiely covered within the definition of 

works contract service and no service tax is payable on the value of the goods 

sold, as provided under Rule 2A of Service Tax Determination of Value Rules, 

2006; that demand of service tax can not be made by invoking extended period 

without establishing mans rae on the part of Appellant; that iniocation of 

extended period is contrary to CI3EC Cir No. 1053/02/2017-CX dated 

10.032017; that no penalty was imposable upon him under Sectin 78 of the Act. 

(v) Appellant submitted that Benefit of Cum duty tax is available to him. 

IrSOnal heariricj in the melter was attended by Shri Vikas Mehta, 

Consuiarir, on behall of the Appellant and reiterated the grounds of Appeal, filed 

written sLibmission and contended that they have been providing works contract 

services all along from 2012-13 onwards; that service tax is not payable on value 

of goods supplied in VVCS but VAT is payable on that. He also contended that 

service tax is payable as per Rule 2A of Service Tax Determination of Value 

Rules,2006; that they have already paid service tax in each year; that the 

impugned order has ignored these facts and demanded service tax on entire 

value of VVorks Contract Service including on value of goods supplied under 

VVoik Contract Services; that they may te given two weeks time to sLibmit 

additional submissions. 

4.1 Appellant vide letter dated 05.03.2018 made additional submission 

reiterated the contents of reply tiled before the Adjudicating authority and 

stb iitted COO5 ci eight duly signed work orders by their client i.e. M/s. N J 

Bveiii Builders V [[dl, Pandit Deendayal Petroleum University, and Gujarat 

Energy Research and Management Institute. Appellant also submitted a 

certificate from Chartered Accountant and contended that service tax is 

deriiandecl for the period upto 2014-15 and no derniancl is made from 2015-16 

onwards; that this dichotomy per Se would establish that all these contracts were 
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5 
works contract and service tax could not have been lawfully demanded by taking 

the entire value of l.hese contracts as taxable value for demanding service tax 

and relied upon the decisions in the case of \Nipro GE Medical Systems P Ltd 

2009 (14) SIR 43 (Tn. Bang), M/s. LSG Sky Chefs (India) P Ltd 2009(15)STR 

545 (Id-bang), M/s. N.A. Enterprises 2014 (35) SIR 856 (Tn-Bang), MIs. Balaji 

Triupati Enterprises 2013(32)STR 530 (All) and Ramesh Kumar 2017 (52) SIR 

512 (Tn Chennai). 

4.2 No one appeared 'from the Department even though P.1-I. Notices were 

sent to the Commissionerate with request to aistenci PH. on the given clay. 

FlFDIGS: - 

5. I have carefully gone through the facl.s of Ihe case, the impugned order 

and written as well as oral submissions of the appellaiit. The issue to be decided 

in the present case is whether the appellant is eligible ion exclusion of value of 

goods transferred to service receiver under Rule 2/\ of Service lax 

Determination •of Value Rules, 2006 or not and impugned order confirming 

demand of service tax and imposing penalty on appellant is correct or not. 

6. I find that the Appellant's main contentions are that the services provided 

by them are in the nature of works contract ser\nce where they have supplied the 

goods property of which were transferred to• •1le service recipient on payment of 

\(AT. I find that the adjudicating authority has rejected the appellant's contention 

on the ground that Appellant had not obtained reqistnaton [(H works coritraci 

services, list of electrical materials attached with the conti acts wctc not sgncd by 

the recipients of the services and contracts do not shpulate that the work 

assigned had been inclusive of material and labour to prove that the contracts 

were composite contracts involving material supply with labour and services. 

6.1 I find that Appellant has submitted copies of the contracts! work orders 

and also duly signed sheets attached to the work order. I find it appropriate to 

produce the copies of J_ist of Description and first page of the list of Item with 

Description for better appreciation of the facts:- 

Page No, 5 of '1 



Appeal No: V2/261/RAJ/2017 

6 
VVOiK OIR[)EF No. NJD/ELEC/011 dc$. 15.11.2011 01 Vt/s. N Devani BuIders P 

Uc( for ks.3,50,0.10,iOh'I- 

WORK OF SPT-III BUILDING MDP-PGP 1-IOSTEL (PI-lAsE4i) PDPU-GAt-IDHINAG7S F 

— — rtpuoit AmOUnt 

'Y'lHT opSietmire 

'200 
'' riisiCk,,'i,ial 1 115000') 

Ij .. 04 "700 . 
ii. /uisiltai'y istaitimatr 314 550 

3.500,05'5 

Trrrcti - 25-S 

'Tt.re Gisl .2111j 4,4542,24 

II) 'iu I ,ti1io 04,224 

I (CaSe '1 ra7' I 024200 

12 (i 1,4100 '.J'irrirrg . 0.454 040 
3 771t - Otisea aid Foi,a 3403' 200 

14(sdllillliij 522,405 

?4ielapinona & Data Dmstribution t'Ietwoik 2,105435 

1,270 

-. 11753,C0 

- 135,150 

'G,_9Lkti.plu Ariselor j 357.5-50 
SI I 5"32 

I ii item mi a I onicol 55 clam 1
C 

- 
-1 

3', 40 J 

"0 

\\ 

Vt)(3l'1t< SET-HI BUILDING MDP-prp HOSTEL (PHASE-li) PDPU-GANDHINAA 

— liars lii sotljitinit Unit e 01 inO1iI)r 

0 ' 0 krin5turiIugOfH1DP Stictri j) 

psi epecilicallon arid l)ottI (JOan below. 

il KV Dnubl pole MS structure (10 FiletS i-a) 

o' (JaplesS L.111htti1 9  Aifestars 

000 o ps (JOlt 

5) lucaS 

os (ISIvIC 

it it I'm uisulitn15 (as rtuired) 

)S0I 31 0155 insulatOrs (as required) 

h7 I 
sel o Stay wire as required) 

DOG coniluCtol with Payclrei ii i'iulation tap (us t squired) 

uw a
ccessories S hardware tSr make systellt r:umuloIe in ml! respect 

as per 5150id design b1racte and IJEIG norms. 

'to 160090 

— - 

1 999 

-- (I -. 
-' j& rubble sOhm'ig tile ewitctlyard arid ground with 1" lise racIal 

[01 atrutighi o1150 torn from ground level for 6 x 6 nih area complete in 

Si retyeCt as directed by engineer in charge. 
Job 15,000 1 15000 

lids iii words 
i' i5 lsiciurq 50 is 50 ruin Square of 10 SWG 01 wire,2rri height with 

)sle [or s'nrii'chnyard of 10 sO m and Runs of barbed wire above campiete 

iii all respect as directed by engi reer in charge 
lob 35000 1 36,001 

lists iii words 
-k 21.- '' '''.7''.... s,k. s - ...s- ' .. 210001 

lii' t:il5SiLe1 

32 

,,J 

Supplyi(J and laying of cointiol wiring usiirg 4c 5 2.5 r'rsu2 PVC insulated 
aid rlisthied arpinrired 5.000571 c.nurtirctojjt4e untIl alarm and trip . - 
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First page of Work Order NJD/ELECT/005 dtd. IJ5.09.201 1 of MIs. N.J Devini 

Builders, Ahmedabacj for Rs.2,50,35,433/.. 

0 

• 
• 

• 

, ELE 

- 

L..J. 

WORK OF ENGINEERING COLLEGE AT IEvAO, NEAR MESAI'IA 

l&"9r, Dr rser1p1k7n I 'pIt 

, 
plyin9. Testing & Corrim siofling of NT OP Structure 

.
civil works as per specification end Detwls 

given below.
5) 1 set of 1 I try Double 

ole MS strUcture (10 meterS) 

N 
3 bOa. 9kV Geptess Lightning Arresters 

i nO. 400 Amps GOD 
1 set DO fuses 

eli aet oi MS Channel (ISMC 75X40) supports 

t sa of On Insulators  ( required) 

g) 1 sal Of Disc insulators (as required) 

h) 1 set of Stay wire (as required) 

I) ACSR DOG conductor with Raychem insulation tap (55 

required) 
rnmn'vn 

Rate In words 

No. 160,000 

jveiina&whble soiling the switthyard and ground wIth I 
size metal for a height of 150 rein from ground ravel for 6 
6 sIr ares complete in all respect as directed by engineer 

ii, charge. 

lob 1 01 

Rate in words 
1 3 Chain link fencing 50 x 50 mm Square of 10 SWO GI 

wiw,21ri height with gate for swilclryard of 0 0 in COd 
Rims ol hs,l'.d wire shove complete in alit respect as 

job 35,011 

aO in words ..- 

- 

2.0 

I ( 

HT Breaker 
2 1 Supplying. Testing & Conhrflissiorrinq of Hr 'ICR pirel 

rensisling of I no. of 400A NT VCB. The penel should 
h5v5 tinned copper busbars and should have one rio. of 
siilfouiiq ceble box. The VCB should be complete with 
metering sad protection as per specilication. 

I 015 0110 
. 

1 1 0th 

............... 
f'elerlrrq Voltmeter, Ameler, Power frotor 
rr'eter(bleclrorric Type), Frequency meter (Eleclmo'ilc 
Typs) DIGITAL KWH meler,CurrCnl Transformers,VOtteile 
Traflslor-ynr5 Trir,ector meter (dliIal) with KVAI KVARH? 
KV6Il muir mayirnum demand indic5tiofl in KVA 
wake'. all meter as per nnalOu at spcifiction details, 

..  

ni 

.........--- . ..................... - 

r -  

• ' -i'e----  

-.. -. ,_ 
inj T.p IDMTL Relay with 2 OIL & •l ElF Element type EE 

'..ehnn,vsleril nuralre 

lOf4TL Reley with ElF Element type equivalent to 
14 of bE fnek 4 P 

-''Srhl I'uCIIy Protection relay for WTI 
f5'j tripping rCly equivalent to VAJIl 13 of Feh 

151 Anuviti hung 'Clay rrq,,ivalmut to VA.A 11 of bE 4 
ualay I, Winds ig rur,n1)er'alure, h*,I 0) ) id till, 

,.'.—.--..-.---. 
(t/r ll 01 eon Irni men, 'rc x 7, urn, 0 
t'Un. to,, IUJ Ci iatlect a Iujr)reij , );nipplll t,rauh into) 

'ytea, 
Cud lilt) ).O,n)au-iC of clay lu, iCIi nre'iuiluil1 

' ''Ceeie I I) I ;aliw gland. loon; etc 

.-. ........—•.. ................ 

tIll 

..-. 

6.2 I find that above work Order 01015 supply of vauous ELectrici1 

equipments/articles to the service recipient with Rate and \talue of the goods to 

be supplied. I also find from the work orders dated 07.06.2013, dated 15.7.2013 

and dated 8.1 .2014 from Pandit Deenclayal Petroleurn Utiiversity that scope of 

the work defines 'Procurement and Installation of Electrical Items" and 

description of item also stipulates supply of goods. Relevant sheets of these 

contracts are also reproduced as under:- 
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ant
of solOed make Cat 6 4 pair 

UP1i	 wire to he clone in prelaid PVC pipe I 
but without the cost ci raceway or pipe (the 

I ser'ierlswttch to outlet oint) rntr 6000.00 40.00 2,40,000.00 
0 t° 10/ 
yaHll lu'jOeJ of specihed make Cat 5 

ideplirine data wire to be done in pi of aid PVC pipe I 

cawwaY but without the cost of raceway of pipe the 
to be drawn from ser\/enlswifc,h to  outlet p°'°il cnlr 1000.00 24.00 24,00 0.00 

S 
Outlet Point 

Suppl'Jii )lstdtlii)fj, t05Unj aiid cci ili)iissioiiili9 of OlIC 

5ls1lvili e16 to he (loilO with telephone outlet Son:Oet 
h,pe) coO hox ot the specified make. ni-i Ifak 10 16.01) 40)00 6,400.00 

a d foatulletfue of 32mm P\/C CasinO Cat 
mu 200.00 38.00 7,600.00 

Total Amount :L6,Ol,800.0OJJ 

Taew 15 \)pT \.Ijtt tc a 

k1otrd 
i3Oó,600/- 

FollOwbllb is tte )'iCt of the otis liar l irks] work at (tre for Advaoce Researflr 

No. 

1 1:lccicol F'Sui!: 

LA)') Cable 

tn miii' ltiaai 

As per cxi Otilip oubin 

As per exi Sf11 ig cabin 

lbeo,pf. Jk4it 

(etc 

13 3,900/.. 

Total Amooret 
(Ia ils,) 

50,700/- 

1300 43/.. 55,900/- 

OMIf)3N Tt1v2jO 

tie completion time for above mentioned work will be One month subsequent to the date of issuan 
is work OrOm. 11 other terms and condition are as per above mentioned tender. 

LI arc reijcmied to return a COI)Y of this order, du l y  signed in token of your acceptance and nobiliz 
dupower  end material so as to complete tue project in stipulated time. 

Ii:infc  I II y ( mu, 

Yours Since 

/1 
\

,

/ .7.L il-'- 

Aj 
OSlO (A o L 
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VVORK ORDER No. PDPUI2O14ISeirnensI003 dated 8.1.14 

WORK ORDER NO. PDPU/2013/SPT-3/A[)MIN-4 DATED 7.6.13 
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Work order PDPU/2013/GFO.31D1\-j-ED 15.7.13 

2iur: A 

ç'i a Vorkah0i1 1-iitu,fr 

- 

- 

-- 

I--------- 

tern 0ic.sritti0n 

P6rt A 

it in Ii lion of h/i' A / Mv poinifirk 0//er r 

,upriY P Ut I ii r!orLI Al l 
12iJor Or 1hc I 

UlIPi1i uuuii n0vidinp oiin with / f I, J ) 

IrlrlI (Ii 'I 

— 

— ___... (A) ioj,o, g, 

ryIrigOf pr nIh ii ii rtr 'a16 Ipair Corn ururdata.,b 

p e 

) 

I 

( J — 

r 

± 

-- - 
,3fp) 

,,
mOjWlrrfor 

uppiyinuinfld  providing main with 2 005, of 
eartitbig 

Compiltrir Power Point (lagrarid ivirike) 

2.5 xqinm r.u. Wire A I f5 
Prnrt 

i-iC, 

00 .-., i)It j 
- 

' - 1Mg 39(71.00 SILlS 

(ripply arid inrirriuiatlon of pOwder coated MS base box suitable tor CatSa 
Crlrypute) Data i/Os , 

— 
- 1 nJt) 

-- 
4)0.150 s: 

Cuing Cupiflç Patti 
- flntt. 1(1.00 30,00 

(ml) 10161 n. 6369.00. 

Supply arid iayin6 of speciFied make Cat 64 pair Computer' data wire 
Lc'grsnd Make) 

. 701)0 13,00 3010.1? 

Supplying and providing main with 2 nos. of 2.5 aqmmnr to. Wire A I i'lo. 1.5 
Sr1rrrrrr ii, il/Ire fi,e' n)irirr 

In'. ,, 

pp 

00 

01) 

20.00 

'(5' Or) 

0310 IL 

-:sI; 

I 

S 

- 

• 1 

Contputrrr Power Point (gr an) Mk) 
Supply arid irrxtahlritlorr of powder coated MS base boi stritI'l (err CnI:iSa 

Crirrpruln Oat ci i/O's, 
( rrpinip Path - - Pr 1 1) 0(1 — 

ill Ill 
— 

(C) 101'/lI Cri. )02O.01i 

—. ---- - 

Suirplyrind inylnp of pcifid make Cat 64 priir Computer data tIre 

2.5 nqmrn cu. Wire I tlr.r. 

- - 

PrO 

Pin), 

................................... ....... 
550.01) .131)1) 

o:r.00 

iscso 

.ICIROQ 90,01) Supplylrj prowiding main with 2 nocr. of 

Wire for earthirig 

".._.°putar 
O10 00 23-10? 

Power Point (Lng2ak6)..._
---- 

PplY hid irsntauiation of powder coritd MS 

Dni:a i/O's. 

base boa vuitabic. or at 'a 

, 
lrr8ieP ioptr_!_ 

2 4.0 xnlmrnl cu. Wire ............till. 

— 

-- 
i-Jo. 

Nou. 

lInt) 

6,00 'I5@. 
- 

571)3.0? 

172?.O?. 2.00 

45.00 

660.00 

150.00 
.'.iY&instauiation 

.T__. nuirf. 

of GA a 250v point 

SUppyflSJproVi(ilrig  main with 2 non. of 
q ,cuwim ft r narkiring 

21iP Patti 
75 150 5003 5L 

. 
------ 

(.1 r.sy.ee 

Part-Z 
-pIll1' rird iuy1114o1 apecified trill r.,,ç1r56y.ir 

i6) 

CornipUtem dr011 wire 

..i 

(((
A

)) 

nip - 

II I 

3,111.00 

1(11)1) 

- ...............- 
3.00 

(1 fl 

p - 

- - 
Ii k C 

''-..qrrnr%7I \njve  
lipp51, and providirtit main with 2 errs, of 

for  
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VVORK ORDER DATED PDPU/2013/DATED 105.13 

tacOb Crar sPi-:j ti Vorto Of) fl 

-
ein Drbrt 

1-lIayiig of specified make CatS o pair Corripular data wire 
- 100000 4a100 00 

rid laylog of SpeCIfIed make Cat 54 paIr Telephone data wire (Ilk 
Rrnt 1000 00 10 00 osco 

oniputor Power Point (Legrard Make) No. 61.00 3900.00 23750000 

TTiotsThio, totting and co isioijiiig o tlep6epolrit to 

iorie with telephone outlet socket Ri-il ()ack type) and boa of the 

make. - 

No. 61.00 365.00 2226500 

upply and Iostcl)auon of powder coated MS base boa suitable for CtGe 
No 61 00 450 00 2745000 

caskip Capino Poiti font. 600.00 30.00 1500000 

'C/iSA x 2:50V point fur Sinpie Phase Power Point No. 65.00 2400.00 13200000 

32Ax 415 V plug & socket with interlocked switched socket, FP MO and 
. . . 

reface mounl:lrlg boa IP 65 wilh DIN rail for S moilure equivaItsit to 

Iejrand make Cat no.56674 but without cost of wiring andfsipin 

No. 10.00 11500.00 115000.00 

Clioirijcul Eauthiriq No. 2.00 14000.00 28000.00 

Supplying arid Providing mains tdtii 4 riot, of 6 Sc1 ire Cu. PVC insulated 

rkcble nice wish ci arid [IA approval icr 650 V/ :1100 V arid 2 sos 2.5 

51515 Cu. PVC insulated flaihIe wires 

Cml. 500.00 390.00 105000 00 

'p11vi and pcuvklCg mali tiLl 2 iou. of 2.5 repel en. ti/in & I No. 

1.5 'iiir ('U, Wire for nanlririg 
Rmt. 300.0(1 120.00 3500000 

ItiigiIyliig anil providing main with? nos.uf 4.0 sclriluscu. Wiu& iNo. 

2.5 5550i0 Cu. Wire for eartlilissi 
30000 150.00 4500000) 

S,i&Cofoi 12 WavV1'PIi DO No. 1.00 18000.00 1800000 
olSOfy TPN 5.9. with 

Space for [piviCO ncouiing arid spc for DPELMCB nd Ii SPMCII as 

outgoing per phase with 001 kit(i.e. 12 way per phase DO.) niqequlvalent 

cat no 607718+607803 ..,eflkIti'and 

U. N' 1 1 - - //0000 

6to 32 SO MCD _____ A , "lu. 35.00 186.00 o 01, 

No. 2.00 2250.00 450000J 
63ArPMCO  
3i LiicBLt( OniviCil) (tOuoiit) - - _±9,. 3 00 410000 i 0 

, Ni). 22.00 96(f00_..  2i20 

Ji2e'rPMC6  

" Total Amount -- i006W5.O0 

VA'S 5551 La Eaira es 

/
,6/i'2  
/ 

Is 1_ 

s0 '-' 

/
it) ci) 

'N 

6.3 I find that the work orders dated 10.5.13 & dated 8.1.14 From the Pandeet 

Dindaycal University refer" VAT will be extra as applicable" and the Work order 

dated 04.07. -13 of Gujarat Energy Research and Management Institute is in 

respect of Supply & Installation of Electrical Point and LAN Point for Biometric 

System Setup. Appellant submitted Chartered Accountant's certificate dated 
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19.02.2018 issued by M/s. Chetan /-\grawal & Co certifying that the appellant has 

paid VAT on sale Transaction and service lax on provision of services to the 

set-vice recipients discussed hereinabove and also produced year wise & client 

wise work sheets gi\fing details of 'sales nvoices' & 'service invoices' and tax 

paid by the Appellant correlating Work Orders. I am, therefbre, of the considered 

view that the transfer of property in goods supplied during the course of provision 

of services is established. The appellant has submitted that the value of services 

is required to be considered as per the provisions of Rule 2A of the Service Tax 

(Determination of Value) Rules, 200(3 (hereinafter referred to as "Valuation 

Rules", which reads as under:- 

"RULE 24. Determination of value of service portion in tIre 
execution of a works contract. — Subject to (lie provisions of .seciion 
67, (lie value of service por (ion ii' (he execti(ion of a woi ks ccnhiiac(, 
referred to in clause (h) of section 665 of (lie Act, s/ia/I he determined in 
the following maniiei namely 

(0 \/alue of sen/ice poition in the execution of a works contract shall 
be equivalent to the gross amount charged for (lie woiks contract less 1/ic 
value of property in goods [or in goods and land or undivided slinie of 
land, as (lie case may be] transferred in i/to execution of (lie said works 
contract. 
Explanation. - For the purposes of (his clause.- 
(a) gross amount cliam-ged for the works contract shall not ijiclucle value 
added tax or sales tax, as the case may he, paid or payable, if aiiy, on 
transfer of property in goods involved in the execution of the said works 
com itract; 
(b) value of works contract service shall include, - 

(0 labour charges for execution of the works; 
(ii) amount paid to a sub-con Ira clor fom labour and! scm s/ices; 
(110 charges for planning, designing and architect's fees: 
(iv,i charges for obtaining on hire or o(heiwise, niacliinemy and tools 
used for the execution of (lie works contract; 
(v) cost of consumables such as water, electricity, fuel iised in II ic 
execution of the works contract, 
(vi) cost of establishment of the en,' t(i'acior relatable to supply of labour 
and sen/ices; 
(vii) oilier similar expenses re/eta b/c to supply of lriboijr and sen/ices; 
and 
(vii0 profit earned by (he service provider relatable to supply of labour 
and sen/ices; 
(c) where value added tax or sales (ax has been paid or payable on 
the actual value of property in goods transferred in (lie execution of (he 
works contrac( then, such value adopted for the purposes of payment of 
value added tax or sales tax, shall he taken as the valr'e of pioporly in 
goods transferred in the execution of the said works contract for 
determination of the value of service portion in (lie execution of works 
contract under this clause; 
(ii,) VVhere the value has not been determined under clause (i), the 
person liable to pay tax on the seivice portion involved in (lie execution of 
the works contract s/ia/I determine the seivice (ax peynl.'frr iii (he following 
manner, namely 
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(A) in case of works cori/racts entered into [Or execution of original 
i'voilcs, service tax shall he payable on forty per cent of the total amount 
chai-çiecl for the works contract; 
1Pm vided that where the amount charged for works contract includes the 
value of goods as well as land or undivided share of land, the sen/ice tax 
shell he payable on thirty per cent. of the total amount charged for the 
works contract.] 
(B) in case of works contract, not cc vereci tinder sub-clause (A), including 
works contract entered into for, - 
(i,) maintenance or repair or reconditioning or restoration or seivicing of 
any goods; or 

(ii,) maintenance or repair cr corn pletion and finishing seniioes such as 
lazing or plastering or floor end wall tiling or installation of electrical 

fittings of immovable property, 
service tax shall be payable on seventy per cent. of the total amount 
c1ieiged for the woilus contract. 

(.4 I hod that as pee Rile 2!\ of the Valuation Rules, Va/tie of service portion 

in [he execution of a works contract shall be equivalent to f/ic gross amount 

cfiaigec/ tar the vvorks contract less the value of property in goods transferred in 

the execution of the said works contract. Rule 2A of the Valuation Rules provides 

for mechanism to ascertain the value of services in a composite works contract 

involving services arid goods. I find that no evidence is adduced in the SCN nor 

discussed in the impugned order that the sale of goods which are covered under 

VAT returns were not part of the services provided by the Appellant. The 

Chartered Accountant's certificate and Appellant's statement dated 2.8.2016 

stating that they vvere preparing separate invoices each for material supply and 

towards provisioning of services, are evidencing that the appellant was providing 

works contract services with transfer of property in goods whereas show cause 

notice did not allege that \JAT paid goods(reporteii in VAT returns) were different 

lroni what were supplied during the course of provisioning of the services. Once 

ii is established that the contract for services also includes supply of goods and 

VAT/seine; tax I as also been paid Oil sLich supply, I have no option but to hold 

hni the appellani has paid VAT on goods transferred to the recipient and value 

of such goods is required to be excluded from the gross amount charged for the 

works contract services provided by him. It is now settled position of law that 

once an amount sufters sales tax/ VAT, service tax can not be demanded on the 

same amount. 

6.5 As regards services provided to MIs. Malani Construction Co, Rajkot 

appellant has not given any specific submission however, in their submission 

dated 05.03.2018, they reiterated their reply filed before the Adjudicating 
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authority. I find that Appellant at Para 9 of the said reply has contended that to 

the best of their knowledge service was provided in relalion to a governn ici it- ui 

hospital arid would submit further submission to The adjudicatinq authority. I find 

that appeHant, except expressing 'their belief, has not submitted any evidence in 

support of their claim that no service tax was payable by them on the service 

provided to M/s. Malani Construction Co. I, therefore, reject the appeal to that 

extent and hold that service tax is payable by the Appellant on the "clue of the 

services prO\/ided to M/s. Malani Construction Go, Rajkot. 

7. I find that Appellant had not obtained registration of the services under the 

category of "Works Contract Services" and had applied for amendment ri 

registration only in July, 2016. This is a technical aspect as non-inclusion of any 

service in the service tax registration do not alter nature cf the services provided 

and assessrnenl of service tax can not be made on the basis of services 

registered fl registration certificate only. However, the appellant failed to include 

the said service in their service tax regisl.ral.ion till July, 2010 in violation t  Rule 4 

of Service Tax Rules, 1994 and hence, I hokl pem malty oi Ffs. '10,000/- inlposei( 

upon the appellant under Section 77(2) is correct, k'.qal end proper. 

8. I find that late filing of ST-3 returns is not disputed by the Appellant and 

hence, I uphold imposition of late fee of Rs.79,[t00/- under Rule 7C (31 Service 

Tax Rules, 1994 read with Section 70 of the Act. 

9. I find that appellant has not disclosed their liability of service tax on the 

ser\fices provided by them to M/s. Malani Construction Co Rajkot and non 

payment of service tax was revealed only during the course of investigation. I 

am of the considered view that in era ot self assessment, the appellant is 

required to comply with the law on their own, in which appellant failed inasmuch 

as appellant declared incorrect value and also not paid service tax. Therefore, 

ingredient of suppression of facts with intent to evade paymelmt ol seivjce tax 

exists in this case. Hence, I uphold the mandatory penalty equal to service lax 

demand payable in respect of the services provided to M/s. Melani Construction 

Co., Rajkot tinder Section 78 of the Act. However, I hold that since service tax 

demand in respect of services provided to service recipients other than M/s. 

Malani Construction Co., Rajkot does not sustain, no penalty is imposable upon 

the appellant under Section 78 oF the Act. 
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