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4IlIt 't-Ic, 3T11tc{ (ft.)) jc4 cc11T i)i I 
Passed by SIir Kumar Santosh, Commissioner (Appeols), Rajkol 

iii Tnec 3ner51n/ lielSTa 33t1re-d/ 3iirirlitiR/ /1,10157 3a010151, 515)0r  35151/ Pl57r/ /51111cc. 5155-1/fl' I Tlnii'ii/ I 5I1i-I9TrPTl P11151 1/St 11051149 

3051 3114931 49 ITt/fIRS: / 

Arising out of above mentioned C)lO issued by Additionsl/Joirrf/tiepnty/Assistarrl (5010111155i01rri,, lierlrol Excrsr'/ Service Tax, 

Rajkot / Jarnnagar I Gandhiclham 

f 3TflTfIt & [flftIfibt o-o 1fIT{  J211f  t16Tf /NameAAddrtsse, of lite 1 Iri49 A  I'sii1olldprti 

i\IUs. i3hnvati1 Induietriera, ovado Bhpo!tI;rrIl,pc irn4 ii;i1[ii: 

55T 31r/fPr(31Ilpf) p1 em149pr a4949 osiO 191ssrl7tilhyT 5191/fT 34 3e1la'n qll/5prFl / iiliOmlrir 49 :rsr-s u/fIst iSleS STI /101711 91/ 
Any person aggrieved by this Or iler .In._/\pjioal riley file air apc'l In lire irptrrrpr me' aii)lror,i',' ri (lii I- II ''sq -nov 

-l1i 515151 ,349tar 3cc/id prinie 1,011 pharitis 3-bsulor mir'rrlbi9Tprr 49 /1 li/fOr - be; 1/1 ii :T:il;: ii°t; 3/filOtirar tell 
31115)n isis  Fln .eRtl/5rnr, 1994 -49 cm 96 9; jtsrala )Issrl9ltiSlvu 5149/ 'lit 311 ste -l/ 9  I/ 

Appeal to Customs, Excise A Service Tax Appellate 1 rOund lirrki Sorslron I/L1  of I ;FA tr)tt  I I IiriJr'r /i'r.iirrii iii of tire 
Finance Act, 1991 ann appeal ties to 

Ii) 0n599,(ur ilr'-Ti7W /9 imitRtit estr s1oiu9 s/ui prees, 1/tsr i-rF/lT lIST-I; icc /fonr tslfsin'r o'ininnlii't;nu 1/1 [ide 'Ri, /fr ctliti ii 
2, 3110. dl. 'RSSIF 11* 11/cdt, it/f slit strut srrt49e- 

Tire special bench of Cuslorris, Excise A Service Tax Appellsnle I rnlsunnal of (50,51  Elect liii 2, it.l Emory, Slew lloltnr inn 
matters retafing to classification and valuetion. 

ii) cccnlmi qd49c9s (a) 3') ltiffTJ 35)3  31t115119 ui 3151511 s)st pisl) 351/is/f P/frIT 11515, si9l'.t 35015 51597 Cit /lntac1, jt/flphpi v.illlllitinstsr 
(dbtobz) bit 11tsIsT P/t49101 flddlrir, cu19ts19xn pus, asrru19 Stuor tsnai9 .rrtsvatni 3Oroni sr/f ilit sIr/ft ur)9o- 

To tire West regional bench of Customs, Excise A Service Tsx Appellate jribnnnrral ICES [Al) ci, 2 °  Floor, [ilriiinininti lilnawino, 
Asarwa Ahmedabacf-380016 iii case of appeals oIlier iran irs i)reflhir)FnlTni iii tiara- lIe) .ilro.,e 

3100/9101 v t19Islur 49 555151 3/549? çt-sr ip49 49 ¶751r 49n/95iT 351)15/ SF97 '0951) )i:iijiti49 71)1)1. is dilsr,rl F  /fi 31/10495 491194951 P1cc 
am') çr EA-3 911 5115 014901') 54 /r [txtr iilu;rt sttl9is I 55,019 59 71ST? 4') liST TilT isis) 1/; purt, su49  entos uipiii 'di) s/bar ,s'tm.a ilir u49i 
31)5 stallolt Alit ilstlnF  SirS  S fill) AT 35f11 SIlT, 5 5/nAt 541l  lii 91) FrOST inn1  001 515111 iii ry  i,q iP/le; 9 lit coOl: 1,111(0/- 
s1, 5,000/.- ra9  orsrai 10,000/- see') wt [lerSl1r 70011 ree dli criSp 5151001 itT3 )itsilt49i 515317 971 pprs-lrei, Tr49I1tOr wllsl10r 
51T1O1Td8I9iT5T bit 115151 dl 11 T15197 51490975 di f/ST I') lRpdt 341 515)1/frOnts 1915 dl 1/itT (/5/lilT sniP hnii1/set t7 sire elIOT Fill 31i7)( vu/nj I 
unt49p crnm: spit 3nTprt;r, Slip stir icr Price 49 /9ar sill/fir purr stoiRtir lrnlls-)lxr c'rm'ri)iti[rt 1//f itriri )lITrir 9.  I 510511 itt/fir (s-/f 7(49/) 1/; 

Ito 31rd5u1-IR di 55151 500/- 51i3 97) PITI9OST riets ePTI itilot) i/finn li 

The appeal to tire Appeitafe [ulsunl strati se filed ii) (ILIad nlrlrcalo irr trrrrrn /5-3 / liii irrrlrsr ll.rin 17 it (intel 
Excise (AtIR eel) Orrtes, 2f10 I wrnt shall tie accompanied aqaiost orre wlrrnlr ar l''.ixi r,lnnnr'tnl tie .scnrrrt,arionl lr ii fr's' ol 

1,000/- Rs 501t11/-, Rs.1Li,000/- where arriourrt of dutri derrrand/iritecsi/prenrall('/rritslnnl is nrptrr / iris/i lam, t /l( La. rrrril 
abrive/rll (or: rextroctivelv in the furor of ci ossert bent; drntl ri tr'i'rrrr if A's"t i)r'rri"tI ii if l'rsrirr-1 r it 
Sector birnili of fire place wlrerr' INn Lnnctr of Tiny riorrrrrrsrterl pnritic nr7lcr lirrl: ml tire litre:' mImic lIre in-rib .1 lii': 1 rjt;rrir.rl 
is situated. Atlplicafiori irerde lr'r n_train of stay 1/nail ire aicc''nriporu"i I:'v a fi-i'i rI (5/ '5/linT  - 

31/ft-pOor 15T[lT1ltri,/Ur dl 515155 314101, )iIpr lrldt10totoT, 1994 if')  rtr1s 817(l) 1/; tsr'lii /late )/fSisniro/1 t qq4 49 dOnut ii) 1/; sneer 

n_too St-s s') sas stltuil it slit sul pubes)) isor seA suit 191ri 311951 49 11/so ut')isi '[1 5(49 59, iur'Iil 711/I 11151 ii 711:1511 71.7 
)3e1'ir 59 nIh  /571 n_rsirlArvt s/edt sIr/fOr) 3115 ses'r p9 91ST  19 91ST 'isis olIn 49 /lt'i, lilT) 'uiii'1'l 'lit 5tl°t ,5T(nri 1/il 319°f ili rT°T/ll -'t'nt 

5135'iTrt reps 5  Iry liT ius9 9TS[  5 (91151 7050  51 50 5/1719 1°-IS' SPIT 3t xiii 511 sins it' 34 11)/ne; ii a) astTTc 1,1/1111-' ,,71n) .5,11(1(10 
P5T9 3t'tTtr 10,000/- cotait CIT 49n_1)d stilt uriet 49 nI/f Tronee mit I51ttlfr/T Tf519T  971 31015/PT. 719110 3)1110(01 serrotihuatsonsi b/f sliest 4; 

11510151 51/510115 di 0)1ST p4 149,lt nfl ptrslfiirmd p/fst dl 1/mrs nnsrsi sui'l 4srn11.tou 91/; sot' 5/nor )/f;it :.insu s/5iun' I /1/ni17l SeTS '15 t50ii't, 
StaT slit ssii Trice a) s/sir o11149j purr pi1/)dtst lns)lsl[OT erii'rnl/t.isirii il/I ansi i/cia I u /10(71 'i vOl i /ilr/. I) :/; )9j 3Ir9Ir:.T- 71:1  9: s'i 

500/- ores  511 lStxi)f')ps Ploy' 51)5/i 015111 49or I/ 

- 

ihe appeal tinder sub section (1) ot Section 811 of tire l-iniarur:rl Ad, 'ri  to Inn' 9tiusI151l Fnlsnrral Slioll iSo fi!'nt iii 
qrlactrutsticate in Form S T.5 as prescubed under tlnrie (1(I) of IRe Eeivice Tn [loins. t'Or'i. arnil Siredi ije eccenintianninmnl Iry a 
copy of the order appealed againsi (one of which shall tue cetiitui-d brIny) aid shot/it inn al:crnnnnt'aulicnt ti nf,'s's nrt Ito 

1000/- where tire amor.nrit of service tax A interest rtennnander Li'  IJEinalfY ledeil of Its/i Latrtis or icsx, lix '171111(1- n'hnini tine 

amounit ot seivice tar; A interest ri'umnianded A penalty tevisri is cr010 liii, tir'e laths hal innS n':rn.eeria(l the till1 I sit-Ins, 

ils.10,000/- where the airion.unt of seIvicr tax A interest riernnanrteni '5 pennally Ins/sit is inline than filly LaLirs in_n I5n'170, in tine 
forte of ciossect banli ciraft in favour of tire Assistant [tegisRar of the ineinrhn ot notinirnalenl l°nnlnlir, Sector [i.snk nut liii; 11111:0 

mb499 ,9je L'enctn of Triburnat is situated. I Application made for granri ot slay Snail Lin acn:oinipaniied (my a tee ol Rs.//OIl/- 
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(Bi 



(D) 

(nT-f lit lriJr, 199-) '471 cr111 86 -471 3'T-Dmjrl (2) 1754 (2Ar 4 14)1114 471 411 ar4r 34(151, 347rl4T f94rsrrti44, 1994, 41 (S111tT 0(2) Or1 
9(?A) 4. i%H (ThittlIl 41111 ST-I IT 7171 311 313147t lJ4  14-14 114)1 )4114)c[ 44'4111 14141114 144-4) 311181 3t1'i1110 (314151) 444rm yqg im 
can 'rCa rissi 4cr '1111213 541)74 41 (31)21 11 c rr47c jn( 915-h Irl(14u) 3111 311421 11441) Iryfrt4; 3r1lllfyr 311131 3ltflTlffl 4144121 
4-  SC 511/ 414)1 4)t 313i/)in 54111 ml 3117141 1711 4115 .1 tli4sr n 54151 llritlr 471 cif15 211 liter 11 114-1141 4)12(1 4744 1 
lie .411n1411 iirfer srilj secllro (2) aiirI (213) of the Section Ii) lire Finance Act 1994, shah be filed in For S1.7 as prescribed 

rrnd,nn llnile 4) (2) & 9(214) of tire Service lax Rules, 494 inn strati Ire accompanied by a copy of order of Commissioner 
Certtr,rf Excise or Coaiiniissrorner, Central Excise (AppCals) (ooe 01 which strati he a certifier) copy) arid copy of the order 
ussed try ire Conrrrrnssinrner didhior izin9 the Assistarri Corrrrrrrssioner ur flepi ny Corninissnornen of Central E,rcrse/ Service Tax 

.1' fil, tire lrppuil ln.ior tliC A1,1reiI,ni 

1(1751 stirs, ho-44nr 3,nrtf Irs-s. vs 3ioi-er jiqi71let unclmfrI (4)1-ic) 4) alIt l4lrll 41 15144-1 3') 444117 14-Sirl 115-4, lllttf2illl 1944 41t 
11151 .15's 31444, 7n1 415 (itmli'r .3lllllIrsjr, 191)4 'hi lr 83 Ii 31151114 15411111 44 41 4-1151 nit Ji . ye 311111 4; rnf4( 341)14141 
95111445r 71 31144 114311 41411 3319115 5,)4-'ll/llcii '1.4 11411 4' lb qlanir (4)1';,), .455 21111 i34  75441 1441(41) . Sit 4211214, 5155 9454 421'IxlT 
/'i'll(rGr r' 'f 2rJ&1lIi (;r,nnr a", rsi,l 4)i' T 11141 4, 11/14,1 .1)-Il '14  .1115 31151 314)3115 6; 51(11 43) 3,114 111 'IT 3)3417 IT 911 

3143r2r 3c'ilC 514)4. UT) liar-lIT 4 3rs(o 'III'S f44) 1111 51cm' IT 121119 11144311 
Ii) lii II I I 41 91 31,1154 1117) 

117r Ii .1.11 ii rh l3 11,-Ill 11(11 
nI's-Ic ,,iJlI ),llijll2lli '5 1:11111 I, '1. si,l't,i 55 1'flii 

-15111 ny fr 411 41111 r; 111341cr f5t44ix (1 'f 311111154.4 10 'I 41 31418 14 42) fit4 jr'tr41ir nt11tsFr)3 47 2171cr ),9'ssrlrr4.T 
4Jj,) ii2(t U4  31'111.1 91 liP) .131  41J1 I/ 

For an appeal to he fried trefoie line (ILSiA 1, eisner Section 391- of tire Ceistral Excise Act. 1944 which is also made 

oppkclnijie 10 5Cr vice lax iriler Sen:rn,s 93 of hire FirluriceI\n.t, 'I 1304, urn appeal a,jairrst tins order xiiall lie before tire Tribe nal 
orr payrrlcii4' of 10% of ttre 6 lily ,ferirnncic-d wirer e (lilly 01 dat arrrt 'enaity are iii clispulo, oi pena9y, wirer e penally atone is in 
dixpLite, prcivided tIre amount of pre-depoxit payable would be subject to a cenling of Rs 10 Crores, 

ltncier Central Excise ann Service Tarr "Dilly Demanclerl' shall include 
(if uinloliiih Iletci illilieli iin,li S,n1.tin,ri I I 
(in) arnrourrt of cii orisous Cenvat Ci edit t,nlrorr, 
(Ii) amount payable urrder Rule 6 of the Cenivut Ci edit Roles 

- provsloii fur tiler Ii ret the p ovisioris of urns Sectiorr shall cnt apply to the slay atstllication 5041 appeals pencting before 
uiy appell,Ae lllllhoriry prior to the Coirinienceirsent of tire Firirrrc (No.2) Act, 2014. 

..nn4r IrI',is vi 'i,,1-)151'i 3i143'IT 

llevlSliirl a 1nhciioii tO Govei'iinsrii of India: 

yli srrivl 41 '-i.11lnl-l"I r4(vt41i 114144111114 1'nlrsrI 47, 4r44t 3,144, 5117-lI 3r151f'ItlI#, 994 44 tr 35EE 75 '11121 '1.44' 4. 44mn44 xrutt 
1117)1. 114,1 119-41, rl,1)liiirlr 3r181711 yT).47, 14151 7I3in'lrl, 413T)-7 15121111, l(dt 4)15141, xtlrixn 44t 21421, 4414 2-1147, 1113 144441- t 101)01, iCr 
1-41 411,lj .11)41 
1-r rCvisinsr elinllc,,rirvi lies to lix, hiirnlui 541 retary to tire (3 nv-',nri,ilnt of India, Renrisicrn Applicalonn Unit, Ministry of Finaisce, 
lsei,,nitiriei ,1 of ilevenue, 4111 h-tooi ,leuvan Deep t3uildin, f7urliarirent Stied Jew Deifri 110001, under Sectioii 3SEE of tire 
461. 10-I-I inn respec.t of tire following case, govenned fry first pro'niso to ssb-sectioii (I) of Section-356 hid: 

31115 71111 47 (111(1 2-11571114 r: 2r131'Ii IT, 2191 3(14-5)131 (11431) 311,1 7I '4.1(1 4411444 IT 21814 219 44 'n21tssxl 4. 144 lii (li,411 3118 11,t21151191 511 
i'r.d 1-n,lii 114,  11514 419 Ii 4.4-14 IrsIl 419 '1r1'lirll 44 4144.1, xc trr,( I 9,1 115 11 1.0 31411"l 21 51115 II' 41+l345TU1 41 c5hrr (1119(1 -1- 11cr.') Sir 
f'i.41 lisll '19 31 31111 47 linrclilll 47 5113111 2-11/ 
lo c s, of uris krss of 90015, x'hio, tire loss (rcr'uix ni 1114111 fint -1 finciory to a wirreircisse or to rnrsrtfrer factory oi' from one 
51,lrG1 else to rsinrtlreI liirinq tile ('Guise of si. clSl, 53 ni hI ,e IJIrodi, ill 5 v.iaiehiruxe hr rn storage whether rn a tactory or in a 

Sri ,11u1rsc' 

1111,1 '1' ri1i0 (4.4(1 11%' II 1141 44 1134111 114 49 21111 4. 11/1512411 .1 444)4 1111411 211311 11 11)1 14)  4144151 3111154 14'541 41 414 (119111) 41 

3 / 1 7111 71 .11 21144 '4- 3194  14'ilt 11w '1 811 ml (71'lld 47 4161 Il  1 
Ii I n:i,',,',,i rn,l,are of (lilt5' of e,,cise mm grioris eXnlii lull mu ser n,nili.lny on terribly outsinie lirdia nif oil excrl;dflle material usert in 

ii ' l,r_.i,,Ir .1111,1 Ii line Jr,,,,l1 ,'irr, In die s.lreilell Err lii,' n r,ni my oi teinitory njnniiiic li,niic 

'Ii,; ii 1, 5 ',. 1.1 2171,11,1 lr,r! 15.11 2)14,1 I. 514-1, .1'rm,l li 1111-i 41 151,1 CRs#IT 141411 iTil 91 1 

hr r ,ISC ri ljln.1115 e45rim ml nrinlsiile Ii shia e41111r I Inn I leoc-nt on 1_'.iirrh,iri, withrmmrt IJIlYrirdIlt of rtlnty. 

ir15ti-isnci 51-'11154. 311114.1 'Ilr"rS 11/ 1171,11,1 -11 441-1 311 v'331 1.4114 (111 31(911717114 ii'1 47114. (31121,IT '7151111591 11 4-19,1 211311 411 441 3(15 4(111 
3)11451 51r cl115-11 (31n41.1( 41 441111 11iy'r 31141154121 (11 2), 1091) Ci 15131  109 111 41471 (151114 471 1147 l'rTlRit 3142-lIt I1Jllzttl/t43 '14 111 eli, 91 
'14(111 (4411 5717 91/ 
Ciunlit (If lIly nluty linjved to Ire uniliced tow,nrnis na1'inoilt cf excinisn duty oil in al prodinnuis uniter tire 1riovisrons ot this Act or 

I 'nrk,s I ,nci. Inure iniiniei Sni, ii ,,inlnni I'. li.,55e11 1/ Ihe Ioinrrirrxsxni ci (Appeals) orr nil after, lire niche atipornte(t  under Sec. 

109 ol tfn I inance (130.2) Act, I'S/Id 

,ITl11'I21 3113115,1 411t Ct 4441si1 'ia-s 114411 EA 8 91, 44 iCr 411-41331 75111141 111°F (314(111) )44ijnxr4(h, 2001, 47 (911121 0 47 314v111 1511144ss' , 

9 H 1)15121 llilqrrr .17 3 liii, II, 31.1214 411 31441 nm)3rs I 31511471 314911 47 91151 2111 3115451 54 31415-1 31i475r SliT 41 41152-it 3555,1 44 cr471 

Iiri9n'l silsi 41i 11,441(1 51--lilT 515-9' 31441214411, 944 iCr cnn 35-L.E 'II 15911  f79x$i(Tyl IrioF 411 3rrlI1)h 4. 911121 4111)11 '11 TR-6 71/i 4791 

,l,'114 .ilr 15i311 9Ib)4i'l / 
line atnrve 4np151i'atinnrr siralt be mnrcrcfe ill dnnpticate iii t'-orni ha. EI'-8 as specified milder Rule, 9 of Central Excnse (Appeals) 
Rules, 2(1111 willmlir .1 mouths fronin tlse dintu on whrrin the c iten sOunjint ho be appealed acJarrist is coniriiunicated arid stiall be 
01.c,nn i pa I be, I ny Iwo n:o1nies ecl i oh tIne 010 annl Orden -In -Appla I It sironiinh also be accoinipaisleit by a copy of TR-6 Cl allan I 
cviii u0c1r1nj pdymrreiit of prescribed fee as prescribed under Srnctidrrr 35-EE of TEA. 944, uir(ten Maioi  i-head ph Account, 

'r,i)141ri1 ii41521 41' IrtlI 15144431111121 15rdilf'151 1111'  4/1 31514441 'En 21170 r.(ynr  1 

.91 47&s.i Tr'Jl mSI,''itll1i1 47141 23 34111  11111 91 1 3171 260/- '11 4l',R1,-f fmsu 711117 .414 eil47 411-1115 711341 r05  15411  91114  IT 421444 47 44 
'I'm (111(1 -/ t7i xbJlyni.'I 15cxir 3114' I 

lie revisnnnn appii:alionn sirall lie acconnpamnienl by a fee of I/s 2)11/- whneie line 4lnnOUill iuvolvud in Rupees One I_ac or hess 

urn,) IIs. (11111)/ winere line nnn0niiit invohvrni iv r,nnae 1/rain Rnni eel, Lmie I_ac 

'iii, 911 31,4111 11 'i 211-1 3114511 971 lflri4nl 3  di '1151711 21,1 34411 44 f11'c 1/5-14 1115 212121151, 31T1.15311 (CII '11 (15181 31111 111194/I 941141-21 4, 

111,1 111 241 44 I91nini '441 an.) '91 ,iodr 47 (44 2121144144 jfb'f'In3'ITI ,52111,tT111sT 471 1411 31511-1 111 4i44sr 11114714 il/I tT'l, 31i4i,.1 (43nri 4)551 I / 

lii c3se 1 tbne onitem covers vannrnus nuuiliens of mi nier in 11 nnjnisal, fee ton eanhn I_n I 1) should he pad mi thnr aforesaid manirer, 
not witlislarldiirnnJ tIne fact that iiie rime upinual to hire Appelrrr,h 1 nilunial or Ifre anne uf,ptiCahnonl to tine Cenlrat Govi. As the case 
4.4' in,,, II tilieni i, ,,,',,inh sn_mnnS,i en IvInul, if n,, _i_srrJ 1/s I 1,1 in i5-u ni i/v IOu! kin een_lr 

'151'l'i il/I.I , liisl4'r141 11,111 3n111 (;ncljr, 1975, 'II 31.19/A-i 111 .1.1)111 .14-n 315911 it 155i21 3111511 'II 11141 '11 fartl(11'r ft 50 15191 157( 

4-ra,ri,.in Ins-SI 1c44i fIlul 91'li .519111 / 
(nil '''1/  Tn aini,linP,tiomi ,n, 1) .1) as tire c,,se 1174! ne ninl line 021cm nnt tire anfludliclnlirnni srihlnorily sin,ili inear a couit fee Itarnip 

ins. 4;,U ciS liresulilned under Schedule-I 51 teinas on the loinnh i-e Act, ha/b, as erinemldied 

,lijri xr.-,. 444711 33-'Iio '11111' n',n )Thl'I'1 31(1,1111 1/,ll(11441-'i (11.1) (1441) f91ci'#rs,m, 9112 11 nl/nild 4',) 3111.1 154155111 'sslxt3rt 471 

211171)1414 41114 nllel (71i3Jfl -41i 3114 24 cat/S jlr'l,444 (11,211 .l7li n' / / 
Allenrinon a also irvn;cnl Inn the I ules r-r,vennr nj these ,,1111 n lieu elated minalieis conhaineit inn tine Cusiorns. Excise arid Service 

Appeilale 1(11)111 al (Procediiie( I linles, 11)82 

11(1 3)41,4/lI 111111 111-fl 'I/I 31'/lrl 4/11571 '1.145 4/ 11111(191 S2rT'Tlri, (144141 3115 I1uI1rT1JT 'IlTihullIt III f3r. 110,111ff fTnIT2(TZI 431311921 

'NWW ClIlel' 901/ill 113 113 11.1211 1' I 
'or tine elacomute, nteiuiienh minl IcIest _rr_)vnsi,nirS ne1sn1i114 to ill/In/i Ui upineuh Ia thre ininjiran n_rpirellahc; authorIty, the ainl,oilanh inlay 

refer to tine Repel hnnenhal wehaime ,s'ww r:iec dJov./m1 
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:: ORDER IN APPEAL:: 

M/s. Bhavani Industries, Ganjiwada, Bha\lnagar Road, Rajkot (hereinafter 

referred to as 'the appellant") filed an appeal against the Order-In-Original No. 

14/SUPDT/KCK/C. EX.DIV-t-Rajkot/2019-17 dated 30.03.2017 (hereinafter referred 

to as the impugned order') passed by the Superintendent(Adjudication), Central 

Excise Division-I, Rajkot (hereinafter referred to as 'the lower adjudicating authority'). 

2. The brief facts of the case are that durinq the course of audit of the recol (Js of 

the appellant for the period from April, 2013 •to March, 2014 revealed that they had 

availed and utilized cenvat credit of Rs. 6,56,780!- for the service tax paid on the 

outdoor catering service. The SCN was issued for the January 2016 to Noveniber, 

2016 alleging wrong availment of Cenvat Credit of Es. 4,65,673!- for the service tax 

paid on outdoor catering service as 'Input Service' on the ground That Rule 2(I) of 

Cenvat Credit Rules, 2004 was amended with effect from 01.04.2011 and 'Outdoor 

catering service' was specifically excluded from The preview of definition of input 

service' as per exclusion clause ü( of RUle 2(l) of the CENVA T Credit Rules, 2004. 

Show Cause Notice No. C.Ex.!AR-ll/Bhavani!FAR-F-137!2014-15!ltlI dated 

27.12.2016 was adjudicated by the lower adjudicating authority vicle the impugned 

order, and disallowed CENVAT credit of Rs. i,64,673!- under Gection 14 of CCR, 

2004 read with Section 11A(4) of Central Excise Act, 1944, ordered to recover 

Interest under Section 14 of CCR, 2004 read with Section 1 1AA of the Act and 

imposed Penalty of Rs. 46,467!- under Rule 15 of CCR, 200. 

3. Being aggrieved with the impugned order, the appellant Preferred the present 

appeal, inter aiTh, contending as under: 

(I) The adjudicating authority has ignoi-ecl appellant's argument that they 

were providing canteen facilities to their employees because of statutory 

obligation imposed on them under Section 46 of the Factories Act; that the 

appellant has paid service tax on catering service for running canteen for 

the employees; that the cost of canteen expenses are absorbed in the cost 

of production on which the central excise duty is paid by the appellant. 

(ii) i\s per Cenvat Credit Rules, 2004, service tax pad on those seivces 

which have been utilized directly or indirectly in or in relation to the final 

product is entitled to be claimed as Ceniat credit; that when a particular 

service is not mentioned in the definition clause is utilized by the asessee 

! manufacturer and service tax paid on such scr'ice is claimed as cenvat 

credit, that the cluestion  is wlieit are tl me ingredients U mat arc to be satisfied 
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tor availing such credit. If the credit is availed by the manufacturer then 

said service should have been utilized by the manufacturer directly or 

indirectly in or in relation to the manufacture of final products àí used in 

relation to activities relating to business. If any one of two sets is satisfied, 

100 such service falls within the definition of "input service' and the 

manufacturer is eligible to avail cenvat credit of the service tax paid on 

such service, that appellant has relied on various case laws as below but 

without mentioning as to which part / aspect is being relied upon etc. 

saturn Mincla /\utomotive Ltd. reported as 2016 (43) S.T.R. 549 (Tn — Del.) 

Sundairam Fasteners Limited reported as 2016 (43) S.T.R. 267 (Tn. — Chennai) 

Repol Plastic Products Limited reported as 2016 (42) S.T.R. 867 (Tn. —Mumbai) 

iota Steels Limited reported as 2015 (39) S.T. R. 402 (Kar.) 

Lerrornatik Milacron India Ltd. reported as 201 1(21) SIR. 8 (Guj.) 

Hlaldyn Glass Gujarat Limited reported as 2009 (240) ELI. 729 (Tn. - Ahrnd.) 

(ii) The appellant had already shown cenvat credit availed on canteen 

services in their ER 1 return, hence, no suppression of facts and no 

penalty can he imposed on them. 

4. 1 eisonal hearing in the matter WaS attended by Shri Rahul Gajera, Advocate 

wherein he, inter alia, reiterated the grounds of appeal and submitted that exclusion 

clause (C) of Rule 2(l) is applicable w.e.f. 01.04.201-I , only if it is for personal use, 

which is not the case here; that they recover amount from their workers / employees 

and they have not taken Cenvat credit on this recovered amount; that the Hon'ble 

High Court in case of Ferromatik Milacron India Ltd. reported as 2011(21) S.T.R. 8 

(Guj.) and CESTAT, Hyderahad in the case of Hydus Technologies India P. Ltd. 

reported as 2017 (52) SIR 186 (Tn. 1-lyd.) even for the period after 01.04.2011 has 

allowed cenvat credit of service tax paid as long as services are required under 

seiruLory law and are not for personal consumption; that canteen is maintained by 

them under the Factories Act, 1948 and riot for personal use I consumption, they 

would si lImit CA certificate contaiiiinq worksheet of reversal of cenvat credit and 

:eitiicOte of Registration under the Factories Act.; Shri M. A. Somani, 

LI; 0511 lendent froiì i tie depauuuient, reti-ieved their coniments sent vide their letter 

died 29:12.2017. 

IF n diii q s  

5. I have carefully gone through the facts of the case, the impugned order, 

grounds of appeals, written and oral sLibmissions made by the appellant and 

comments submitted by the department. The issue to be decided in the instant 
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appeal is whether the appellant is eligible for Cenvat credit as 'Input Service' service 

tax paid on canteen ser\/ices in terms of Rule 2(l) of the Rules or otherwise. 

6. I find that the adjudicating authority vide impugned orde rhas disallowed 

cenvat credit mainly on the ground that the same is co\/ered under the exclusion 

clause of Rule 2(l)of the Rules, which reads as under. 

(c) such as (hose provided in relation to outdoor caterinq, 
beauty treatment, health services, cosmetic and plastic surgely, 
membership of a club, health and fitness centre, life insurance. 
health insurance and travel benefits extended to employees on 
vacation such as Leave or Home Travel Concession, when 
such services are used primarily for personal use or 
consumption of any employee;" 

6.1 The appellant has submitted that they have utilized seeiices tc provide 

canteen facilities to their workers, which is mandatory as per the Factor es Act, 1948; 

that they have charged their worker for such canteen facilities; that these services 

are not for personal use or consumption of any employee but to run their factory anri 

providing canteen facility are obligatory on there under tire Factories I\ct, 1948. 

6.2 I find that CBEC vide Circular No. 9431412011.-CX. dated 29.04.2011 has 

clarified that outdoor catering service is not eligible for credit when used primarily for 

personal use or consumption of any employee. Thus, when the Government has 

specifically used the words such as "used for personal use or consumption of 

employees", the same has to be given due effect to. lit the instant case, the cost, ot 

canteen expenses have been included in the cost of production on which central 

excise duty has been paid and the appellant has availed cenvat credit after 

deducting the value of the services recovered from their employees. Thus, the 

allegation contained in the SCN and findings cf the impugned order are not correct 

and these ser\/jces can't be treated as outdoor catering. In these circiiinstanccs, 

cenvat credit cannot be denied to the appellant in temis of [he decisiot I ot the 

Hon'ble CESTAT, 1-lyderabad in the case of Hindustan Coca Cola Beverages Pvt. 

Ltd. \//s. CCE, Hyderabad-1 reported as 2017 (49) S.T.R. 88 (Tri.-llyd), wherein the 

Tribunal observed as under:- 

"7. The appellants contend that canteen/u utcloor cateiinq seivices  is 
provided within the factoty premises in compliance lo the  provisions of  the  
Factories Act, 1948. It is also submitted that sricli se/vices are not used 
primarily foi: personal use or consumpjiori of employee. In P. Flamuanalhair 
Aiyar's Advanced Law Lexicon 3rd edition, the word primarily is defimieci as 
"that which is first in order, rank or impoilance, anything froni which something 
else arises or is derived." The word means something which is inure proximmiate 
or more important. IA/hen outdoor catering seivices, beatily trealmrient, health 
sert,'ices, etc. used for personal rise or consumption of an employee, it woLild 
not qualify as 'input soivice'. In the instant case, as per Factories Act, 19'iB, 
the appellants are compelled to provide food facilities inside (Ire factoty. It is 
more importantly used by the apellant to comply with (he mandatory 
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requLre,nent under Factories Act. If  they do not comply with such provision of 
the Factories ActjLe appellants will definitely not he able to enqage in the  
production/mane ifa etc ire of final products. Therefore outdoor caterinq services 
ata f/sell by qppelinnt in relation to the business of manufacture and not for 
any_personal use or consumption of employee.  
8. In view thereof following the decision laid in the appellants' own case as 
well as the decision of the Tribunal ire Yazaki Wiring Technologies India P) 
Ltd. case and Reliance Capital Asset Management case (supra), / hold that 
the disallowance of credit is not legal or proper. The impuqned order is set 
aside. The appeal is allowed with consgptiential  reliefs, if any." 

(Emphasis supplied] 

3.3 find that the Hon'ble CES17\T in flee case of Hercules l-Ioise reported as 

201 3TlOL-6zt 8•Cestat-Mumhai has also allowed Cenvat credit on Canteen services 

1)051 0! .0L201 1. 

U .o )resent case also, the services were used to run the inhouse canteen, 

\6/hicl had! been provided by the appellant o the workers of their factory in terms of 

flee Factories Act, 1948. Therefore, in the facts and circumstances of the present 

case, Cenvat Credit cannot be denied to the appellant. Since, Cenvat Credit is 

allowed, there is no question of recovery of interest and imposition of penalty. 

7. In view of above, I find the appellant, is eligible for the CENVAT Credit of Es. 

4,0e,673!- of service tax paid to Caterers, who provided Canteen services during the 

period from January-2016 to November - 2016. Consequently, I set aside the 

rreprçjieed Order and allow the appeal. 

T'f Cf171 [IT 41 '[ 'IThT 1T 1tiRT 1 fI3LF oil c[F l 

[hO appeal filed by the appellant is disposed off in above terms. 

* ii) 

TFTh (afcfrTf) 
By Speed Post 
IC)

,).t 

l\ills. Bhavani Industries, ftf '4dl ltt5T, 

Ganjiwada, Bhavriagar Road, iflPIl, 

kot 

1 ey for information and necessary action to :- 
1. The Chief Commissioner, GST & C.Excise, Ahrnedabadl Zone, Abmedahad 
2. The Commissioner, GST & C. Excise, Rajkot 
3. The Assistant Commissioner, GST & C. Excise Division- I, Rajkot. 

The iuperintenClent, GST & Central Excise Rai'ige-Vl, Rajkot 

5/Cr arcl b. 

Page No. 6 of 6 



 

::3PTT (3Ttflr) T iiiCi cj .l
,

tr :tj sr Thf 3T (-:: 

0/0 THE COMI\IISSIONER (AIL'EALS). GST /4 '4TRAL E2<CISE 

(ii c11RT 7f, 0() 1F4[ t 18ll / )
d IHoi. (d11 lOrirririr. 

lj 0/-F / ice (uiirsc Riiii. t4i'l, 

1 c1t / Ra 1kot  - 360 0( 

Tele Fax No. 0281 - 2477952/2441142 [mail: ccxappeimlsriliLt(uili:lil.Crml 

         

         

         

         

2 Itc Q i. ti-I  :- 
308ci I t1i1500 0iniTf/ 

/\rpeai I File Na 

V2/3ci I /RA/2)H 7 

11*61 3100! 111 1 

1) 

0I/i'cR-i!51 (125/2111 7-111 

I 1ilc 

21.0(o201 7 

2*{ 3-T'1rr 31Tf t-1&1I (Order-In-Appeal No.): 

iR/EXCS41iOO1  ]IT 

3{[fEpIf1T5/ 3OO52OI 
Date oiOrdcr: 

8T8 ' 81'r TF144 / 

Dale ut issue: 
3(1 M2Q11  (1 

'9Ft 1tci, 31I2lcId (3Tt11'1*-f), IAr4'l? 11*[ EIT6T / 

Passed by Shri kurnar SCrftoh:  Cornmiss(oner (Appeals), RE1Jkoi 

31060 31109811/ 091166 31r,4efiT/ 9811010110 

0j,r'i 311001 4 (4161; I 

01811198 3e0803f, Avto 371117 119898/ 4rr1861 Cfl398 / crmnrerire I nmrr4criim 'our ii4i32ra ;erl'r 

Arising oul of above erenlioned 010 issued by Adcirlionolfixinf.'Del:llfy/Assisiaiml Crirrrririssioner, Central Fcc sri / Service lox, 

Rajkot I Joimnagar I Gandiridirarmi 

T 3Tiri[ & clRfT2t 'lii ITT{ 1/N/f  471/f /Narne&Adclress of tue I\ppellantzr /(1 Respondent 

M/s. Ron Clock Manufacturing Co.(uuit-Il), MorIri-Rnko Rood Fir. Lojn 

Morbi 

801 3n4nr(3i0Gr) 4 eefI16r Ark ermftj 410261)44198r afl;ir 81 3r98raT1 811410615,1 I qllclllrorf A e-oioe el/r 98l 2181 .i9.111l 71/ 
Any person aggrieved by his Order-in-lipped racy file air appeol 1; 11r2 clpr(rllrnlie arrltmr_rriiy iii lire frrlIoviin rely. 

(A) 4lxrr 71cm ,Ae(1tcr 3,614 719898 1,98 97412198 .114)71113 0 P11181983(1 /18 161 31r116T, Arc ecrire 0(9808 3rl6ll41rcll),l4 Ar 11111 3568 7; 
111T4111,r21 (81681 311811618100, 1994 2181 1rT7r 86 A 31610181 18lxm14161icc n1cr 74 511 /Tmi'11 7  I/ 

.iepprial to Cuxionis, Exi;ixc 118 Service lax Appell.iie Tiibriirirl under flni:liin '717 iii 1;i/A, I/rid I Paler S'crl1rrr 136 
Finance I\cl, 1994 an appeal lies to:- 

81816166u1 cnernj9,o 4 0111cr 131(8 crroi4 )3oir nriexie, /3-4icr 381e4181 ore-cr e #n1ren 3r4103e1 cerrorrl/lmclrr 4/i (2i/3ri '(icr rOT or4r. /3 
2, 3111. A. T, 0l 17cc13, a/I 2131 srm4) rrr)7'n  1'  

Tire special bench of Cirsloms, Excise Service las Appellniir Tribrinral 01 16/esl lllocl' 610 2. RI' Prreorri, NI ci Ur' lb Ii cii 
matters relaling to classiticalion and valuation. 

(ii) 3114998 r11ken1dl 1(a) 18 cienc' i1y 314)7 A 311811111 '741 ccl) ia/f/I Ace 0l809, 7;51rr crccre re-ae ocr 4nr'r (Oiler eerrrriib'r;cr 
((26100) Ar rll46rcr 0741cr 4)61mr, 4)8181113 6163, 0131OTAc oilier 31181103 31yrSFjnlie- s"rc Ar Ar xrr87t cr174 1/ 

To tfie Wesl regional bench of Customs. Excise & Service Tax I8ppelinle Tribr.rrcrl (CESI Al) al. 18' Floor. 3iraerrrali iii'aean, 
Asarwa Ahriredabad-330016 in case of appeals oilier than as rxreelioned iii fiera- (a) above 

(iii) 314)7498 ,-erllr(83219801 A 931161 jrv(1l'r  rorrcrnr'r mccl A ('Air Aez11cr :3111113 lbc98 (1111161) )#ler:rrra74. 2601. 21; (rices 6  7;  981/3yT )111r)i I iOu 
omA (1198  EA-3 cdl 6i66 u14r0 78 riO ¶ levlr Slicer er)7e I yen) A 9ri ii OOT 181; '-rR;i; rrrr. 981 r°rri ire  21/n eric ,ven.e Or 
3818 61011111 01061 3161611, 'cr-re 5 811161 1111 3114 9801,5 0111/I '1210 err 50 ripir eric 10; 3121cr SI) 8312/I .re /3 3116197 7 811 8161181: I 1111111- 

riI, 5,000/- 907116 3irlxrr 10,000/- 9SF/I 981 (1311/31661 ,,lrrr 118981 n181 cr121 31,61,1 ceo (/3110661 nmccr; ml 060r81161, 1119)/Icr :rilArrr 
-errcrr)81ccur Ar nnccr A crnim 4411-eR imc A 18n10r oil A202n Ar A I0c l/'lrr8r cl8( 43(81876 8lae 3980 0111161 fArm cccl cr1/Ic I 

581181cr 1326 981 irornirer, i4)e 74 311 1111/IT /3 4cr erl17rr se4 Tr/31816r IrinOter ecmerrThceor '1dm rrrerl 1/2161 11 I 18211161 3/1211 (10 '1481 7; 
12Ilr 31174'98r98 A mon 500/. o'rc' mr 6110174 ore-ce simm min ('9811 li 

The appeal to lhe Appeliale Tribunal shall be filed in qrirrlrrrplicrrle in hun E/\ 3 1 CT 11072  rued rirrd''r Nil'' 17 'f 1,111:1 
Excise (Appeal) Rules, 21101 arid shall be accoell:arried  aoarnsf (lire inch ml Ipasi rhorrirf he ;1660111110'ruerl lv ml l"e nit I/c 
1,000/- 11s.5000/-, Rx. 10,1100/- wtrnmre 01110w/I of i:kniy rterriarrd/nrrir;res(/pnerr;rliVircmunnni '11 111110 '5 In v/n I_;i; io 1/Il I_a: inn, I 
above 50 Lair respeclively iii the loire of crossed bank cliii! iii iervornr of Assf lirpiClrar iii IrrerirrIr rnf dlv rrrnrrirral'ri knntr(e- - 
sector bank ol lime mnlace where lire bench of ally ndrrrriaaleit prrblic snclrrr barn; of Ire place where lire much it lire 
is sealed Applicaliorr miracle for grarrl of stay shall lie acccnrrrpanine;t my 1 fee rI Re il/Il!- 

98-11188106 relImn188I,/ul A OTSICT ir'(t, (8167r lr(81121e171, 16111 Ar rl71 1111(1/ 7; urcm5cr 5;rnce 198 'eii'rrjl 11111.1. 11  )7'rc i1(I/ 16 81/01 (13)
(839)061 SF0 ST-S 81 711/ cr61011 A Ar sri ca/oil cmr yeA 'urn  f/lie Imp/In '4 NIce; r;t1er'%m 21211 yl,ror7r r;(8 21111 /3 iri;;r 'rn 

/3 398 11121 1171,10161 1/1881 vrr(0e)  31(7 (10101 /3 9811 4 9801 12  c1/) 4 81101, 51/71 1)111066 413 1111°! .0111111 431 1l 31(1 61011011 111(1 

3111/3811, 90818 5 181190 311 11/121 961T, 5 elI/I 31111 dIr 50 liP/I ccl' 6110 3121811 50 llllii v3 cl na/nrc (3 /4 '1986r: 1 111)11/- ccr0, 66111111/-
mr4 3101cr 10,001)/- 311180 981 61/4(74 .21111 06097 74 cr61 ceir,r 9111 6117031 1118110 lIT 01298198 11718161 .11m611Il r°mpmr8,rm,xrm Ar nrrnnrm '1; 

6181'lce 1f4icrr'r A 011cr 71 )31(f ofn orrrOTcrmmm nlcr 7r ifor (1/Irr STIr 3T/lr'[21801 110 81111; e//turr (113111  :81121! x1r31',ii I 1191'161 61198 93 01220/0, 
6)97 m(,) 301 501/11 81 4311 eru17m :1168/ n81181cr 31e1r41n6 01111111113198/cp 4/; 502111 111erv1 7 I remier .lrb8rl 1111. 11171) 11 1618 rn/1ri-i '13 /. JIll 
500/- 18qir 961 61181)031 28091  SF111 98clI 8/ne li 

The appeal under sub secliomm (I) of Secliorm 1/13 ol tire Finanr,e n1:l, 18/f'! Icr lIre Airpoliale  frrirnnmai Shall ire liberl inn 
quadruplicale in For mi Si/S as proscribed! under 1/ole 9(l) oi llr' Service Tax Rules, I/JO'), ;rn;i Sirail be accorripeirienl by ri 
copy of the order appealed against (one of wlmicti slrali be Cerlininct Golly)  are-I strrruirl be ccr:orrrlln1nrmeri ny a lees in) 13s. 
1000/- whore the arnunl of service lax & iliteresl delrlarlddd P penally ievid 01 Its 5 1_ainirs or less, Rs51100/- wirer; 
crimocrrrl of service tax & inlaresl cleriranrteri & prlecimy levied is rrroro fleer live laklns irnul flIT exnreeiiirrr1 l8s Filly I 

Rs,10,00IJ/- wirere tIre amount of service Ia,, 1', riP/rest (iemaTdrrd & cr10116 lecieci ix rrrore biman filly Lat;hx nlrporiS, rim (Ire 
form of crossed bank drafl in favour cii lIre Assis1an1 Reqislmar rd fire bench of irorrrirnalerl ITrimlir: Seclor [111116 ot lIre lacr; 
where the bench ru Tribunal is situateni, I Appkcaliorl rrrarle for 141rnrl ol slay cirmmll he acr:ornuln;unlrd lv a 1cr ,ul ICc '51111!- 

( 



(t) 

(v) 

(D) 

Ie -i 3111r1)lS)r, 1994 4O t117E 86 44 3 Dm34 (2) iv)  l2A) ex 31-faA 44 44 eAr In-Our, 301e1ur fv)SIADTI-lt, 1944, 44 fdulxT 9(2) vv) 
9(2A) 6' nlyur IrlOTyr ffif-4  S.T-7 v) 64 40 araxv)1 TiT 34011 71151 itrxrnyr 30-lOut 3Tyrt5 44011 3It41t 3trxrufyr (3rrflI-1), 3064sr -vir srynix 
coot 'lrl7yf 311671 30 txti ryrai'r AT (3144 6 vex I-tv) e16 TI-i p730 snipe) 3{Ir 3T1tAyr 5510 alyrures 311ur4I-r 3T515lT 3A1tr)Fyr, 30-430 
it,-'ciy 7k-Al 7lereix, Ar 3n-liv)Tur -v1i SAul -RI 3115140 64r Ax.i Ar (3130i 40 5tT11 311411 41 cr30 541 1tr IT 113140 33348 p6ri7 I / 
The epreurt under sub sectiui (2) and (2s\) of the se..11on 82 tIre Finance Act 99-I shall be filed iii -or SI.! as p escribed 
luster Hole 9 (2) 6 9(2/8) of the Ser"ice Tax Roles. 199.1 and shall be ciccotripaflied by a copy of order of Commissioner 
Ceirtial LAcise or Coriiiiitsaioner, i.,eiuIiil Lcise (Apireals (oire of winch shell be a certified copy) tinri copy of tie order 
lress,,J Iry hli Coiaiiirsouirei auulimir_iiirj lire Avxist,rl Cr . iurruxs crier or Deputy Coiiiuiiussioirer ci Ceirtrdt Eucisel Service lax 
to file tire appeal before tire Plrl)ellafe lii hurnal 

v)1J5 Au-i,, 'liO5l 30114 31340 ncr 14511711 31r3011-T snOmeur (rfRc) 8, OFt 31r11r41 531 sirliSt 48 4nsiylxt 50119 fiI-h liTh%rrtiri 1944 41 
11W 7'ir'h -I 3isi(d, ij4 (40451 310130513-1, 136.1 53.1 SIrS 13 /1: 319-10 euler 531 30 0151 r30 si). 4, 4/I 11r4nt 4 3130 ii430xx 
lritIr,iri 44 3idTur exr.yr 313131 o-ern 3r41Frsi51 -uT 3-fls  53' 10 crinsie 10%), ann sir-i ire arat30r frrsrthnrun 4, sri ar4anr, re 40cr v)r41srr 
isii1i y. ui rate fpett or' Curd i-i, yr ttrst sr iiyt-1 ,,s T 30 Aisi 51211 31531510 4)1 frIll 5111 14115 lOU 41 31153's A 3111 

40-4151 30714 stee 64 rers 4; 3Thl51 "SArI (exu ex 7140 71 (sons nn(slyr 4 
Did II 41 't, .uriv)I-t SCSI 

(ii) ll3-Icic etil 'Pr 1111 94 iayf 4119 
(ni) 919? liii idl.'lllstl)l 48 341501 3 81 31-1-413 I-st remi 

Arty) ny te pssr clint q; rnsrclle 'ftr,-ret (0 2) 311513415r5r 2014 5; Jw'tr 31 '1sf f64u0 3r5(Ty)rul viOrexO sy nwuyr 305ti"rci41 
t-srure 3na)) nor 40181 '111 snti 3-141 pIll I! 

For xii -appeal to be filed Imirrie tire COSTA 1, nor/er Reclion 35F ol tIre Cerrir al Fxcrse Act, 194.1 wInch is also ronnIe 
applicable to Service lax irmier Secliori 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or dirty and penalty are st dispute, or penalty, where penally alone is in 
rtistitle, pi o',hted the arriorrnt of pr a-deposit pC1'sirie mould be ;11130c1 to a Ceiling rb Rs 10 Cioies 

Uniter Central Excise ann Service Tax, "Dir13 Demc,nde(f' sl all ii chine 

( amount (tolernrttrrect under Section I I II; 
(ii) an iount ot erroneous Can 'a I lOerlir telex; 
(13) auburn payable tinder Rule 6 of tIre Cenrvat Credit Rules 

- ovided fui 14cr thxi tile provisions of tIns Section shall not apply ho the stay application and appeals pending before 
any appellate arrtlronily prior to tite comniencement f lire Finance (No 2) Ad, 2014. 

3114111 4154114 uSi r141440a1 3iteOA 
Revision application to Government of india: - 
611 a11411 'il idillitlet lll)1,j isDallerltid attjrs11 A 413111 30'lflss TrI-;F 3t101v)lrsl, 1094 niT 5-sllt 3511 41 '45cr outex 44 3rI-r%yr 31114 
71)71,1, 1111,-f 3r01'Tn, 'Tvr1r51';r 3rk1431 'u114, ¶ttyyr sorrutur, 113193 furjnTur, 43(58 i30rux, 30no nine stsnsr, eIr sinn, as lr-41-11000l, 30 
TT'srl ,fcil irhpr? I 1 
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ORDER N APPEAL::  

The present appeal. has been filed by M/s. Rikon Clock Manuiacl:uring Co., 

Morhi-Rajkot Road, Near Lajai Village, Morbi (hereinafter referred to as "the 

appellant") against Order-in-Original No. 01 tAR-i /MRV/2017-1 8 dated 

21 .06.2017 (hereinafter referred to as "the impugned order") passed by 

Superintendent, Central Excise, AR-i, Morbi (hereinafter referred to as "the 

lower adjudicating authority"). 

2. The brief facts of the case are that the Appellant availed Cenvat credit 

of Rs. 13,843/- Service Tax paid on outward transportation of the finished 

goods during the period from January, 2016 to SeptelTiber, 2016 allegedly 

beyond the place of removal in contravention of Rule 2(1) of Cenvat Credit 

Rules, 2004 (hereinafter referred to as "the Rules'). Show Cause Notice was 

issued to the Appellant on 01.02.2.017 for recovery of wrongly availed Cerivat 

credit of Rs, 13,843/- under Rule 14 of the Rules read with Section lIA of the 

Central Excise Act, 1944 (hereinafter referred to as the Act') and interest 

under Rule 14 of the Rules read with Section 1iAA of the Act and proposed 

penalty under Rule 15 of the Rules. The demand of recovery of wrongly availed 

cenvat credit of Rs. 13,843/- was confirmed along with interest and penalty of 

Rs. 5000/- was imposed by the lower adjudicating authority vide the impugned 

order. 

3. Being aggrieved with the impugned order, the appellant preferred the 

present appeal on the grounds that the findings of the adjudicating authority orì 

"place of removal" is not proper and justified inasmuch as the goods were 

cleared on FOR basis and covered under the assessable value; that the lower 

adjudicating authority has erred in (:onfirrning demand by relying on Section 39 

of Sale of Goods Act, 1930 inasmuch as transportation charges were borne by 

the Appellant and thus, transporter became agent of the Appellant; that 

demand invoking extended period is bad in law; that the lower adjudicating 

authority has erred in imposing penalty of Rs. 5,000/-, inasmuch as the issue 

involved is pertained to interpretation of the law. 

4. Personal hearing in 1:he matter was attended by Shri Paresh Sheth, 

Advocate wherein he reiterated the grounds of appeal and submitted that sale is 

on FOR basis and hence, Cenvat credit cii Service Tax paid on GTA for 
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xa'poriiation of finished goods is amissible; that no penalty is imposable as it 

is 2rely an interpretation of Law issue and bonafide action of the Appellant 

wfth nO ftlalande. No one appeared from the Department even though Personal 

Hearing notices were sent to the jurisdictional Commissionerate. 

F  l D I N G S:  

5. have carefully gone through the facts of the case, impugrled order, 

grounds of appeal and submissions made E)y the Appelant. The limited issue to 

be decided in the present appeal is that whether the impugned order passed by 

tme adjudicating authority disallowing Cenvat credit of Service Tax of Rs. 

13,843!- paid on outward transportation charges, is prcper or otherwise. 

6. find that definition oi "input service" as provided under Rule 2(1) of 

Cerlvat Credit RuLes, 2004 reads as under:- 

'(l) input service" means any service, - 

(i) used by a provider of taxable service for providing an output 
service; or 

(ii) used by the manufacturer, whether directly or indirectly, in 
or in relation to the manufacture of final products and 
c!earance of final products upto the place of removal, 

and includes services used in relation to settinc up, modernization, 
renovation or repairs of a factory, premises of provider of out put 
service or an office relating to such factory or premises, 
advertisement or sales promotion, market research, storage upto the 
place of removal, procurement of inputs, accounting, auditing, 
financing, recruitment and quality control, coaching and training, 
computer networking, credit rating, share registry, and security, 
inward transportation of inputs or capital goods and outward 
transportation upto the place of removal;". 

6.1 From the above, it is evident that "input service" means any service used 

by the manLlfacturer, whether directly or indirectly, in or in relation to 

manuFacture of final products and clearance of final products upto the place of 

reniovat, with the inclusions outward transportation upto the place of removal. 

ft is therefore-very clear that as per main clause - the service should be used by 

the manLilacturer which has direct or indirect relation with the manufacture of 

final products and clearance of final products upto the place of removal and also 

the inclusive clause restricts the outward transportation upto the place of 

removal. As per the provisions of Section 4(3)(c) of Central Excise Act, 1944, 

"place of removal" means a factory or any other place or premises of production 

or manufacture of excisable goods; a warehouse or any other place of premises 
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wherein the excisable goods have been permitted to be stored without payment 

of duty or a depot, premises of a consignment agent or any other place or 

premises from where the excisable goods are 1:0 be sold. 

6.2 I find that the issue on hand is no more res integra in terms of Hon'ble 

Supreme Court judgment dated 01.02.2018 reported as 2018 (9) G.S.T.L. 337 

(S.C.) in the case of Ultratech Cement Ltd reported as 2018-TIOL-42-SC-CX, 

which held as under: 

"4. As mentioned above, the assessee is involved in packing and clearing 
of cement. It is supposed to pay the service tax on the aforesaid services. 
At the same time, it is entitled to avail the benefit of Cenvat Credit in 
respect of any input service tax paid. In the instant case, input service 
tax was also paid on the outward transportation of the goods from 
fac tory to the customer's premises of which the assessee claimed the 
credit. The question is as to whether it can be treated as 'input service'. 

5. 'Input service' is defined in Rule 2(1) of the Rules, 200.4 which reads as 
under: 

"2(i) "input service" means any service:- 

(I) Used by a provider of taxable service for providing an output services; 
or 

(ii) Used by the manufacturer, whether directly or indirectly, in or in 
relation to the manufacture of final products and clearance of final 
products upto the place of removal end includes services used in relation 
to setting up, modernization, renovation or i-epa irs of a factory, premises 
of provider of output service or an office relating to such factory or 
premises, advertisement or sales promotion, market research. storage 
upto the place of removal, procurement of inputs, activities relating to 
business, such as accounting, auditing, financing recruitment and quality 
control, coaching and training, computer networking, credit rating, share 
registry, and security, inward transportation of inputs or capitol goods 
and outward transportation upto the place of removal;" 

6. It is an admitted position that the instant case does not fall in sub-
clause (1) and the issue is to be decided on the application of sub-clause 
(ii). Reading of the aforesaid provision makes it clear that those services 
are included which are used by the inanufactut-er, whether directly or 
indirectly, in or in relation to the manufacture of final products and 
clearance of final products 'upto the place of ,-emoval'. 

7. It may be relevant to point out here that the original definition of 
'input service' contained in Rule 2(1) of the Rules, 2004 used the 
expression 'from the place of removal', As per the said definition, service 
used by the manufacturer of clearance of final proriucts 'from  the place 
of removal' to the wat-ehous or custuners place etc. was exigibla for 
Cenvat Credit. This stands finally decided in Civil Appeal No. 11710 of 
2016 (Commissioner of Central Excise Belgaum v, MIs. Vasavadatta 
Cements Ltd.) vide judgment dated January 17, 2018. l-iowecb vide 
amendment carried out in the aforesaid Rules in the year 200, which  
became effective  from March 1, 2008, the word 'from' is replaced hii the 
word 'upto'. Thus, it is only 'upto the place o removal' !Jiat service is 
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treated as input service. This amendment has changed the entire 
scenario. The benefit which was admissible even beyond the place of 
removal flow nets terminated cit the place of removal and doors to the 
cenvat credit of input tax paid gets closed at that place. This credit 
cannot travel therefrom. It becomes clear from the bare reading of this 
amended Rule, which applies to the period in question that the Goods 
Transport Agency service used for the purpose of outward transportation 
of goods, i.e. from the factory to customer's premises, is not covered 
within the ambit of Rule 2(l)(i) of Rules, 2004. Whereas the word 'from' 
is the indicator of starting point, the expression 'upto' signifies the 
terminating point, putting an end to the transport journey. We, 
theref are, find that the Adjt.idict ing Authority was right in interpreting 
Rule 2(1) in the following manner: 

". The input service has been defined to mean any service used 
by the manufacturer whether directly or indirectly and also 
iicIudes, intercilia, services used in relation to inward 
tiQ i;ispoi't a Lion of inputs or export goods and outward 
transportation tip to the place of removal, The two clauses in the 
definition of 'input services' take care to circumscribe input 
credit by stating that service used in relation to the clearance 
from the place of removal and service used for outward 
transportation upto the place of removal are to be treated as 
input service. The first clause does not mention transport 
service in particular. The second clause restricts transport 
service credit upto the place of removal. When these two 
clauses are read together, it becomes clear that transport 
services credit cannot go beyond transport up to the place of 
removal. The two clauses, the one dealing with general 
provision and other dealing with a specific item, are not to be 
recid disjunctively so as to bring about conflict to defeat the 
lows' scheme. The Pt! rpose of inteipretation is to find harmony 
and reconciliation among the various provisions. 

/ 

15. Credit avriiiabilit,t is in regard to 'inputs'. The credit covers 
duty paid on input materials as well as tax paid on services, 
used in or in relation to the manufacture of the 'final product'. 
The final products, iaaufacturecl by the cissessee in their 
factory premises and once the final products are fu(ly 
uraaujacttired and cleared from the factory premises, the 
question of utilization of service does not arise as such services 
cannot be considered as used in relation to the manufacture of 
ti)e final product. Therefore, extending the credit beyond the 
point of removal of the final product on payment of duty would 
be contrary to the scheme of Cenvat Credit Rules. The main 
clause in the definition states that the service in regard to 
which credit of tax is soucTht,  should be used in or in relation to 
clearance of the final products from the place of removal. The 
definition of input services should be read as a whole and should 
not be fragmented in order to avail ineligible credit. Once, the 
clearances have taken place, the question of granting input 
service stage credit does not arise. Transportation is an entirely 
different activity from rrianufacture and this position remains 
settled by the judgmenr of Honorable Supreme Court in the 
cases of Bombay Tyre International 1983 (14) ELT = 2002-TIOL-
374-SC-CX-LB, Indian Oxygen Ltd. 1988 (36) ELT 723 SC = 2002- 
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TIOL-88-SC-CX and Baroda Electric Meters 1997 (94) ELT 13 Sc 
= 2002-TIOL-96-SC-CX-LB. The post removal transport t 

manufactured goods is not an input for the manufacturer. 
Similarly, in the case of MIs. Ultratech Cements Ltd. v. CCE, 
Bhatnagar 2007 (6) STR 364 (Tn) = 2007-flOL-429-CESTAT-AHM, 
it was held that after the final products are cleared from the 
place of removal, there will be no scope of subsequent use of 
service to be treated as input. The above observations ann views 
explain the scope of relevant provisions clearly, correctly and hr 
accordance with the legal provisions." 

8. The aforesaid order of the Adjudicating Authori(;y was upset by the 
Commissioner (Appeals) principally on the ground that the Board in its 
circular dated August 23, 2007 had clarified the definition of 'place of 
removal' and the three conditions contained therein stood satisfied 
insofar as the case of the respondent is concerned, i.e. (i) regardinc 
ownership of the goods till the delivery of the goods at the purchaser 
door step; if) seller bearing the risk of or loss or damage to the goods 
during transit to the destination and; (iii) freight charges to be integral 
part of the price of the goods. This approach of the Commissioner 
(Appeals) has been approved by the CESTAT as well as by the High Court. 
This was the main argument advanced by the learned counsel for the 
respondent supporting the judgment of the High Court. 

9. We are afraid that the aforesaid approach of the Courts below is 
clearly untenable for the following reasons: 

10. In the first instance, it needs to be kept in mind that Boards Circular 
dated August 23, 2007 was issued in clarification of the definition of 
'input service' as existed on tha.0 date i.e. it related to unamendeci 
definition. Relevant portion of the said circular is as under: 

"ISSUE: Up to what stage a manufacturer/consignor  can akc credit on 
the service tax paid on goods transport by road? 

COMMENTS: This issue has been examined in great detail by the CESTAT 
in the case of MIs Gujarat A,iibuja  Cements Ltd. vs CCE, Ludhiana (2007 
(6) STR 249 Tn-Of = 2007-TIOL-429-CESTAT-AHM. In this case, CES TAT has 
made the following observations:- 

"the post sale transport of manufactured goods is not an input for the 
manufacturer/consignor. The two clauses in the definition of 'input 
services' take care to circumscribe input credit by stating that service 
used in relation to the clearance from the place of removal and service 
used for outward transportation upto the place of removal are to be 
treated as input service. The first clause does not mention transport 
service in particular. The second clause restricts transport service credit 
upto the place of removal. When these two clauses are read together, it 
becomes clear that transport service credit cannot go beyond transport 
upto the place of removal. The two clauses, the one dealing with general 
provision and other dealing with a specific item, are not to be read 
disjunctively so as to bring about conflict to defeat the laws' schenu. The 
purpose of interpretation is to find harmony and reconciliation among 
the various provisions". Similarly, in the case of Al Is liltratech Cements 
Ltd vs CCE Bhavnagar - 2007 -iOft-429-C[STAT-AIIM, it was held that 
after the final products are cleared from the place of removal, there will 
be no scope of subsequent use of service to be ti-ca ted as input. The 
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ci hove observations and views explain the scope of the relevant provisions 
1ei1y. correctly and in accordancE' with the legal provisions. In 

conclusion, a manufacturer  I consignor can take credit on the service tax 
paid on outward transport of goods up to the place of removal and not 
beyond thac, 

[a2 In this connection, the phrase 'place of removal' needs 
determination taking into ciccoint the facts of an individual case and the 
applicable provisions. The phrase 'place of removal' has not been defined 
in CEN VAT Credit Rules. In terms of sub-rule (t) of rule 2 of the said 
rules, if any words or expressions are used in the CEN VAT Credit Rules, 
2004 and are i,ot clef med ths rein but are defined in the Central Excise 
ict, 1944 or the Finance Act, 1994, they shall have the same meaning for 
the CEN VAT Credit Rules cis assigned to them in those ACtS. The phrase 
'place of removal' is defined under section 4 of the Central Excise Act, 
1944. It states that,- 

"place of removal" means- 

(i) a factory or any other place or premises of production or manufacture 
of the excisable goods; 

(ii) a warehouse or any other place or premises wherein the excisable 
lOads have been permitted to be stored without payment of duty; 

(iii) a depot, premises of a consignment agent or any other place or 
premises from where the excisable goods are to be sold after their 
clearance from the factory; 

from where such goods are removecL" 

Ic is, therefore, clear that for a manufacturer Iconsignor, the eligibility 
o avail credit of the service tax paid on the trcinsportation during 

reaovaj of excisable gnarls would depend upon the place of removal as 
per the definition. In case of ci factory gate sale, sale from a non-duty 
paid warehouse, or from a duty paid depot (from where the excisable 
goods are so/cl, after their clearance from the factory,), the 
determination of the 'place of removal' does not pose much problem. 
However, there maj be situations where the manufacturer  Iconsignor 
may claim that the sale has taken  place at the destination point because 
in terms of the sale contract lagreement (i) the ownership of goods and 
the procertV in the goods remained with the seller of the goods till the 
delivery of the gpocls in acceptable condition to the purchaser at his door 
stepJii) the seller bore the risk of loss of or damage to the goods during 
transit to the destination; and (iiiLthe freight charges were an integral  
cart of the  price of goods. in such cases, the credit of the service tax 
pair] on the transportation up to such place of sale would be admissible if 
it can be established by the claimant of such credit that the sale and the 
transfer of property in goods (in terms of the definition  as under section 
2 of the Central Excise Act, 1944 as also in terms of the provisions under 
the Sale of Goods Act, 1930) occurred at the said place." 

11, As can he seen from the reading of the aforesaid portion of the 
circular, the issue was examined after keeping in mind judgments of 
CESTAT in Gujcircit Anibuja Cement Ltd. and MIs. Ultratech Cement Ltd. 
Those judgments, obviously, c/colt with unamended Rule 2(1) of Rules, 
2004. The three ccir,ditions which were mentioned explaining the 'place  

oLremovcil' as defined  under Section  4 of the Act, there is no gparre( 
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upto this stae. However, the jpportoit aspect of the lTLatter is that 
Cenvat Credit is permissible in respect  qf 'input service and the Circular 
relates to the unamended regime. There  fore, it cannot be applied after 
amendment in the definition  of 'input service' which brouc?ht about a 
total chanqe. Now, the definition  of p(ace of removal' and the conditions 
which are to be satisfied have to be in the context oj 'upto' the  place of 
removal. It is this amendment which has made the entire difference.  
That aspect is not dealt with in the said Board's circular, nor it could be.  

12. Secondly, if such a circular is made applicable even in respect of post 
amendment cases, it would be violative of Rule 2(1) of Rules, 2004 and 
such a situation cannot be countenanced. 

13. The upshot of the aforesaid  discussion would be to hold that Cenvat 
Credit on goods transport aqency service availed for transport  of goods 
from place of removal to buyer's premises was not adinissible to the 
respondent. Accordingly, this appeal is allowed, judgment of tI1c• HicLi 
Court is set aside and the Order-in-Oricinol dated Aueust 22, 2011 of the 
Assessing Officer is restored." 

(Emphasis :;upptied) 

6.3 In view of above legal position held by I:he Hon'ble Supreme Court, Cenvat 

Credit on GTA service for transport: ol goods from place of removal to buyer's 

premises is not admissible w.e.f 01.04.2008. The period involved in this case is 

from January, 2016 to September, 2016 and hence, Cenvat credit of Service Tax 

paid on GTh for outward transportation of the finished goods can't he allowed. 

7. The contention of the Appellant regarding time bar has been taken 

erroneously, inasmuch as period involved is January, 2016 to September, 2016 

and the Show Cause Notice has been issued on 01.02.2017 i.e. within the normal 

period of two years. 

8. I find that there is no case of suppression of facts with intent to evade 

payment of duty or fraudulently availrnent 01:  Cenvat credit by the appellant as 

disputed Cenvat credit has been shown by them in their statutory returns filed 

with the Department. In my considered view, the issue involved in this case is of 

interpretation of availability of Cenvat credit beyond the place of removal. I, 

therefore, do not see any reason to uphold penalty imposed upon the Appellant 

and hence, penalty imposed is set aside. I rely on the judgment 01 the Hon'ble 

Supreme Court in the case of CCE, Jaipur Vs. Shree Rajasthan Syntex Ltd. 

reported as 2015 (318) ELT 626 (SC) having similar set of facts of the case 

penalty has been set aside holding as under : 

"4. IVe may s/ale here thai the period involved is Noveuther 1996 Ia July. 
2001. Shoii' cause notice in this behalf as noted above, was issucI on 26- 
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11-2001. The i'nliiii/u'ii u//he cv v/1c pooils has to he in ternis of Section 
-I of i/ic Cenlial E.vcise Act, / 944. The said Section i va.s' amended in the year 
2000 i,'hich cunenchnent can/c into effcct on 1-7-2000. The legal position 
re/oil, /o ic/en/iccil vie/es tax incentives Seheme which would prevail in 
i'ie V oj i/ic unaineiicieulprm'ision its 'i'eil as wnended provision, came upjor 
consideration before  tins Court in Coinnussioner of Central Excise, Jciipiir-
ii i Super Syncotex (India Ltd.) - 20l4j30I) E. L. T 273 ('S.C.,). This Court 
took the view, after analysing the pro vision of Section 4 which provided 
prior to the amendment, that the assessee would he entitled to claim 
deductions towards sn/es tax from i/ce assessable value and sales tax 
incentive wine/i i.r retained by i/ic assessee namely 75% sales tax amount in 
this case. 2/ic Court also held that tins position changed after the 
amendment in Section 4 with effect from 1-7-2000 and in arriving "the 
transaction value " the amount of 75% which was retained by the assessee, 
wi/I be included. As per (lie aforesaid  decision, the assessee/respondent 
liemem will not he liable to poy any excise duty on the sales tax amount 
which was retained under the Incentive Sidieme up to 30/li lime, 2000. 
Hoii'ever, this component of sales lax which way retained by the assessee 
it//em 1-7-2000 situ/I he incliec/ible in arriving at the transaction va/tie and 
sales tax shall be paid thereon. 

5, ln,voffir nv t/ie question 0/ e.vtencletl period of imitation is concerned, we 
lim'i' gone tleiong/i the order of the Coimunissioner (em/cl are oft/ic opinion 
//,itt he has right/i' held i/mat i/ic extended period of linutation as pee the 
i:)c'!so 'of Sec/ion 1 IA(1) of i/ce Central Excise Act, 194-i would he 

cipjdicab/e in the given circumstances. 

5, Howeve,', ii'e are of i/ic opiuon  /11(1! /fl n cave like the py_esent one, 
where the lecal position and interpreta/lon of uncimended Section 4 and the 
position a//er the amendment in the sam' provision wi/h eft'eci  from 1-7-2000 
ii'as in ajluid state, it ii'ould not he appyopriare to levy the penalty. 

7. In the uffiresaid circumstances the present appeals are allowed in part 
by sustaining the Conimissioner s Order-in-Original passed on 10-3 -2003 
insofar as it relates to the period front 1-7-2000 to July 2001 but the penalty 
is set nyu/c. However, there shall he no order as to costs. 

111 ilpinas  sicpphedl 

\Ij of above, I reject the appeal for allowing Cenvat credit, but allow 

the zipeal for setting aside penalty imposed and modify the impugned order 

record gty. 

5j,leiT,i* R( J1 3Pi'Ri t'1 1ftT1 3T?i1 6lI5 Tâ ferr T1T - I 

91 The appeal filed by the appellant is disposed off in above terms. 

'UdN)l 

3lfd (arttfl Er) 
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jy R.P.A.D.  
To, 
MIs. Rikon Clock Manufacturing Co., 
Morbi-Rajkot Road, 
Near Lajai Village, 
District : Morbi. 

Tfr1[ cldR5 1tj,lT1 )Ll1, 

c1yllHcLJfZ[, 

Copy for information and necessary action to - 

1) The Chief Commissioner, C-ST & Central Excise, Ahmedabad Zone, 
Ahmedabad for his kind information. 

2) The Commissioner, C-ST & Central Excise, Rajkot, 
3) 'fhe Assistant Commissioner, C-ST & Central Excise, [)ivision Morbi, 

Rajkot. 
4) The Superintendeni:, GST & Central Excise, Range, Morbi, 

Guard File. 

fkF . çfTZ1 

1TE (3.TtM1) 
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