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Datc of Order: 30.05.2013 Date ol 1ssue: 01062012

FAW HAT, AGFT (31New), Torhle earyr Wie /
Passed by Shn Kumar Santosh, Commissioner (Appeals), Rajkol

U NGFT FYFS HYFA! IULFSA ORRAE WIFA, I I AewS NAFT AAF [ smian [ arhurm) aant sydaiia il
0 ey ¥ g /
Arising out of above mentioned OIO issued by Additional/Joint/Depuiy/Assistant Commussionar, Central Excise { Service Tax,

Rajkot / Jamnagar / Gandhidham

TrE@dAr & wfdardy &1 @7 vd uar /Name&Addrass of the Appolianiz & Reznondent

M/s. Bhavani Indusirins, Ganjiwada DBhavaagar Noad !

@ AR U g w8 «wfdg PEiaa add v FuyF WFF L MR s oeha s T uma R
Any person aggrieved by this Order-in-Appeal may file an np[ cal to the appropinie authorily in the following way

HimT 9@ &P 3eE e va AFET i@l snaifiae B9 gndia, Ty e JRaT 1944 A s 38 &
sadara faer p@RAAl 1994 A urr 06 ¥ iwda PERRrea sg R «nd‘ g

Appeal to Customs, Excise & Service Tax Appellate Tiibunal under Section A0E of CEA 1994 7 Under Seclion 86 of the
Finance Act, 1994 an appeal lies to:-

FAftagor AFarss @ aFaue @t A AFH, TrAlT IewT Yow oa vaET 3Eheler s Ay fan ofs A e a
2, T F. T, AE foee, w By @Eh wipe T

The special bench of Customs, Cxcise & Service Tax Appellate Tiibinal of West Block No. 2, TLIK Purara, Mew Delhi in alf
malters relating lo classification and valuzation.

3ulFa qRetw I(a) 1 @ae o el & y@@r 9wl e W e, AR FEE gem ed Qarr e S
(e v !1T*m & Nisar, | afadhs am, agnrﬁ AT WY IBAEAR 3¢nets, a P @R wiRw |

To the West regional bench of Customs, Excise & Seivice Tax Appzllale Tribunal (CESTAT) ai, 2 Floor, Bhaunali Bhawan,
Asarwa Ahmedabad-38001G in case of appeals other than as mentionad in para- [(a} ahove

e Fariesgor & wner e TEIE N & fAw S0 sene gEa (arda) wmm“f 2000, @& BT 6 & 3iaaT fAmia fee
I qUT EA-3 F AR URPN A et BRam smen @il | wan @ w9 v uid & 0L wg aeumw aews R mir mina o
3T @ AT SIE, U S AUE AT SHN R, 5 AR BT AT 50 R B sl B0 e wie A wRE S = Lol
T, 5,000/~ TR ¥AE 10,000 TR omr Pifer s ooew fr ofr memw wmh Brife e s ITETE, R ey
FnmfieRter f aRar & nETTa UATER F A A Rl o0 widiems AF & 3% amir sl Ymina 3% sve dant i siar iR
AT gIFe A AT, A% & ST omwr 3 Al RC @@ wAR T R SRR e e e e (¥ M)
AT Idee-aF F T 500/ FqU R o[ ST AT @A 1

The appeal to the Appellate Tiibunal shall be filed in quadiuplicaie in form EA-3 7 as prosaibed ander Rule 6 of Contial
Excise (Appeal) Rules, 2001 and shall be accompanied against one which al I2ast should he accompanind by a fee of D=
1,000/~ Rs 5000/-, Rs.10,000/- whete amount of duly demandiinteresi/penaltyiehmd s upto 5 Lac. 5 Lac 1o h0 Lo andd
above 50 Lac respectively in the form of aossed bank draft in fayour of Asst Redistiar of Dranch of 2 gemindiled  pubf
sector banl of the place where the bench of any nominated public seclor bonlc of the place where the beach of the Tribunat
is situated. Application mado {or grant of stay zhali be accompanied by a fee of 115 500/

el FmaitETer & werer arier, fer s, 1994 Y anr 86(1) A Nad Dary Pagarh 1004 A, Fyar aAny A o
e a3 S.V-5 % i v A s ndh vd sua wer g ande A e b R Ay gn sudl ain oonz A gaser qd
(F=rdt o e ufy wania @i wifge) et 3 @ awr O @t o 9y oen, @w ﬂ,—urr,q rm Wi 2n oAk b .\umu RE
A, T 5 G W IHY FH. 5 ARG FC AT 50 AT T AT WA 50 @ry sme W oaifE {0 wner 10000 w0 5,000/
TTY Jrar 10,000/ T & RAUIRE som o R oy war &1 RfE e ﬁmaﬂ naer HiEE i fﬁ 9nm A
TR I & T B PRl ot wdfmS 81T ¥ A% garn @ Raifea gy mann Beo sn i | wETE gme A,
da Ay Fu amar N @A mRT Far dama wleer swenifater Ao aem g § o rvea e (18 iEn X A andn.ps Ao
500/- 3w #7 WaiRer oew U weEn A 1

The appeal under sub section (1)} of Seclion 86 of the Finance Act, 1994 to the Appeliate Tiibunal Shalt be filad in
quadruplicate in Form $.7.5 as prescribed under Rule 9(1) of the Service Tax Ruies. 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shail be certified copy) and  shoultt be accompanicd by a fees of D=
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Laikhs or lozs, Rs H000-  whete the
amount of service tax & interest demanded & penally levied is  more than five lakhs but not excending Ps. Uifty Lalkhs,
Rs.10,000/- where the amount of service tax & interest demanded & penaly levied is more than Nifiy Lakhs repees, in the
form of crossed banl draft in favour of the Assistant Regisirar of the bench of nominated Public Seclor Dank of the place
where the bench of Tribunal is situated. / Application made for giant of stay shall be accompanied by a fee of Rs.500/-
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fhe appeal under sub section (2) and (24) of the seclion 8¢ the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule Y (2) & 9(2A) of the Service Tax Rules, 1994 und shail be accompanied by a copy of order of Commissioner
Central Excise or Cominissioner, Central Excise (Appeals) (one of which shall be a cenlified copy) and copy of the order

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
B fike the appeal bafore the Appellate Tribunal

Wy AT, awéw ESiairy vd FaleRe 3 wiftierur (Aeee) & ufa 3dial & JIHES O FEDu Foar e Jafiaw 1944
ARE S Hag, o i facdia afEw, 1999 & 63 & wEdT dawi 91 60 aEp Y ag g $H g & uia pdichy
\._mueh{w A UG wld GHY Sl YEFMET W T F 10 afasiE (10%), s wer vd Sl FdleacT% Ul SPINET, Sa Faw o(HIuﬂ
taarted @, Wl S0Anr T siy, wdd 15 SW 0 & SR S S anl 3B Eu R e i suv § nfRE o &
FEART 371G Wed vE ATt & Herla wnT e e Y W IR M

(1} Qi o8 @ Ji«iild WA

(i) Gade s S g waa uf

(i) L HAEY S THATHAE HOTHUH O &7 3aWa By GRl

- ad ug T wa % wgaE faEha (@) afairam 2004 F Wiy & 98 Gl el M § e e

ey wuh ve ndier wa ) SdT gl )
For an appeal io be tiled before ihe CESTAT, under Seclion 35F of the Central Excise Acl, 1944 which is also made
applicable to Sewvice Tax under Secdon 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on paymen: of 10% of the duty demanded where duty or duty and penalty are in dispute, of penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, "Duly Demanded" shall include :

(i) amount dulermined under Secton 11 D;
(i1) amount of erroneous Cenvat Credit laken;
(iii) armmount payable under Rule 6 of the Cenvet Credit Rules

- provided fuither that the provisions of this Section shall nat apply to the stay application and appeals pending before
any appellete authority prior to the commancement of the Finance (No.2) Act, 2014,

SV WS wr yAdigrer snagd

Revision up})’l(‘anﬂﬂ to Govarnment of India:

S ST gatior wifer Prafaiug awen 7, SAu seur gew afafEes, 1994 F oo 35EE e G & SIS 3ET
@R, A ULAT, Yatligiur e SarS, facg Tera, UsTed I, wldl ST, Sieer AT oner, @He H a7 Teod- 110001, @
el AT gL/

A revision application lies to the Under Secretary, 1o the Government of India, Revision Application Unit, Ministry of Finance,
Duepartimernt of Kevenue, 4th Floor, Jeevan Deep Building, Pariament Streel, New Delhi-110001, under Section 35EE of the
CLEA 1944 in respect of the following case, governed by first proviso 1o sub-section (1) of Section-358 ibid:

Wi e & fand HATHTA 4w 91, Sigl GBS Favdt e w1 U avEs O oaEn 96 & IS & e ur 33N 3y srear ar
ICREERIRTS Al:l{ U UL HsI He ardise & Erued, i Tanf siEw aE A oul STSITUT T HIW & RERTOF & Eler Tl & v ur
ey 9l e i A & GEiE] F IR A

I cuse of any loss of guod: whare the loss occurs in transit fiom a faclory to a warehouse or to another factory or from one
wartehouse to another during the conse of processing ot the goods in a warehouse or in slorage whether in a factory or in a
vidrehouse

T & @ Rl Ty w A @ Tante e @ wra & RaRrler 3 vaae we mrer 9t ol a8 e 3o gew & g (Rde) &
Hrd N, ol WG & igd W Uee o a3 &1 fANg dout g1/

I case of ebae of duty of excise on goods exparied o anv courtry or terriiory outside India of on excisable material used in
e ool on he gouds which ace sxported (o any coualey or terdtory oulside India

IR O D IR T R RO E R T R A Auied e &0 arer Tl Bar s g/
I cuse o Jumlb LA;mqu outside India expoit 1o Mepal o Bhutan, withowt payinent of duty.

yiAlad 370 & 3T & aprant 35 fav ST sgd A sw wfalier vd sud e maaEt § G e g g IR T
Jier i Jirgae (3vdven) F Bdl fada aw@bEw (5 2)', 1998 7 aTa 109 & rm g &1 72 mda e gaaniafe a3 G e o
e fw &1

Credit of any duly allowed 1o be wilized towards payment of excise duly on final products under the provisions of this Act or
e Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998

IUNET IdE &7 &l T auy WEdn EA-8 W, J AT AT ITWEA e (i) iiiammﬁ 2001, & Yo 9 & sraaa fafafise g,
TH Ry & AG90N @ 3 g & Hada f A wfaw | 3q\r|cu Wded & W e WEW & e e 1 & ufaur @ese $1 S
<lRU | wrer B AT IeUr e yfafaan, 1944 & v 35-LE & dga A Y &1 el & wem & it o TR-6 #r ufd
NEEmIE BRI U

The above application shall be made in duplicate in Form Mo. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the ordei sought 1o be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Crder-In-Appeal. 1t should also be accompanied by a copy of TR-6 Challan

evidencing payment of prescribed fee as presciibed under Section 35-EE of CEA. 1944, under Major Head of Account.

Goifaior sides & wra At forlifea gess &1 sl & sl wifge

um Eedl Tl U S0 6T Bl FAY a9r 8@ |l w2000 4 SMATA YU SMT S0 afg Tolded VRN UF oW WA H FART & ar
cad 1000 - F1oaperand femar sy

The revision application shall be accompanied by a fee of Rs. 230/ where the amount involved in Rupees One Lac or less
and Rs. 10004 where the amount iavolved is more than Rupees Qne Lac.

e e 3@ 9 @& e AN W WA § ol UEHE Her A & fAT Yo @ aprend, 30dFE &9 W T S e e &
@ e ol B T d e @ amer % T afRRy anher aaiERer @ v 3er AT AERT WER W U WA Rl S § 1
In case, it the order covers various numbets of order- in Onginal, tee for each U.1.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appelland Tiibunal or the one application to the Central Govi. As the case
ey b, 15 filled 0 avoid scrptotia work it exeising Bs 1 Janly fee of Rso 100/- for each

A T Gaae wee siafiiaer 1975, & el & AON STe 3IBW Ud RuAd 3Ry #oufd ue fauifia 6.50 sudr v
EN ) 2 B

SRl XEH fefene e &al Twe) /

One copy of application or O.1L.O. as the case may be. and lhe order of the adjudicating authority shall bear a cournt fee stamp

of Its. 6.5U as prescribed under Schedule-) in terms of the Cowt Fee Act 1975, as amended.

oy e v ddiae sy suraivssr @er fann) Srmad, 1952 @ ity og 3 WaTrrd ATEl &l
A aTT dlel Tvad & 30T ob curr iRARE R ST g/

Attention is also invited 1 the rules covering these and oher related matters contained in the Customs, Excise and Service
Appetlate Tribunal (Procedure) Rules, 1082,

sz e wifdesdy e 3Mrpr efe w6l @ walga emTs, fegd Wr Ao wraEl & for srfondf femin damee
wwwr.chec gov.in W &3 REm

For the elaborate, detailed nml lutest provisions 1ekaung to filing of appeal o the highe appellate authority, the appellant may
refer to the Departmental website www.chec.gov. in
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:: ORDER IN APPEAL ::

M/s. Bhavani Industries, Ganjiwada, Bhavnagar Road, Rajkot (hereinafter

referred lo as “the appellant”) filed an appeal against the Order-In-Criginal No.
14/SUPDT/KCK/C.EX.DIV-I-Rajkot/2019-17 dated 30.03.2017 (hereinafler referred
lo as ‘the impugned order’) passed by the Superintendent(Adjudication), Central

I=xcise Division-I, Rajkot (hereinafler referred (o as 'the lower adjudicating authority’).

2. The brief facts of the case are that during the course of audit of the records of
the appellant for the period from April, 2013 to March, 2014 revealed that ‘Lh;:y had
availed and utilized cenvat credit of Rs. 6,56,780/- for the service tax paid on the
outdoor catering service. The SCN was issued for the January 2016 to November,
2016 alleging wrong availment of Cenvat Credit of Rs. 4,65,673/- for the service tax
paid on outdoor catering service as ‘Input Service’ on the ground that Rule 2(1) of
Cenvat Credit Rules, 2004 was amended with effect from 01.04.2011 and ‘Outdoor
calering service’ was specifically excluded frem the preview of definition of input
service’ as per exclusion clause ii(C) of Rule 2(1) of the CENVAT Credit Rules, 2004.
Show Cause Notice No. C.Ex/AR-ll/Bhavani/FAR-F-137/2014-15/Ptll  dated
27.12.2016 was adjudicated by the lower adjudicating authority vide the impugned
order, and disallowed CENVAT credit of Rs. 4,64,673/- under Section 14 of CCR,
2004 read with Section 11A(4) of Central Excise Act, 1944, ordered lo recover
Interest under Section 14 of CCR, 2004 read with Section 1T1AA of the Act and
imposed Penalty of Rs. 46,467/- under Rule 15 of CCR, 2004.

3. Being aggrieved with the impugned order, the appellant preferred the present

appeal, inter alia, contending as under:

0 The adjudicating authority has ignored appellant's argument that they
were providing canteen facilities to their employees because of statutory
obligation imposed on them under Section 46 of the Faclories Act; that the
appellant has paid service tax on catering service for running canteen for
the employees; that the cost of canteen expenses are absorbed in the cost

of production on which the central excise duty is paid by the appellant.

(i) As per Cenvat Credit Rules, 2004, service tax paid on those services
which have been utilized directly or indirectly in or in relation to the final
product is entitled to be claimed as Cenvat credit; that when a particular
service is not mentioned in the definition clause is utilized by the asgessce
/ manufacturer and service tax paid on such scrvice is claimed as cenvat

credit, that the question is what are the ingredients that are 1o be salisflicd
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for availing such credit. If the credit is availed by the manufacturer then
said service should have been utilized by the manufacturer direcily or
mdirectly in or in relation to the manufacture of final products or used in
relation to activities relating to business. If any one of two sets is satisfied,
then such service falls within the definition of “‘input service’ and the
manufacturer is eligible to avail cenvat credit of the service tax paid on
such service, that appellant has relied on various case laws as below but

without mentioning as to which part / aspect is being relied upon etc.

<

Fiamm Minda Automotive Ltd. reported as 2016 (43) S.T.R. 549 (Tri - Del.)
« Sundaram Fasteners Limited reported as 2016 (43) S.T.R. 267 (Tri. — Chennai)
« Repol Plastic Products Limited reported as 2016 (42) S.T.R. 867 (Tri. — Mumbai)

<

Tata Steels Limited reported as 2015 (39) $.T R. 402 (Kar.)

<

Ferromatik Milacron India Lid. reported as 2011 (21) S.T.R. 8 (Guj.)

<

Hialdyn Glass Gujarat Limited reported as 2009 (240) E.L.T. 729 (Tri. - Ahimd.)

(i) The appellant had already shown cenvat credit availed on canteen
services in their ER 1 return, hence, no suppression of facts and no

nenalty can be imposed on them.

4 Personal hearing in the matter was attended by Shri Rahul Gajera, Advocate
wherein he, inter alia, reiterated the grounds of appeal and submitted that exclusion
clause (C) of Rule 2(I) is applicable w.e.f. 01.04.2011, only if it is for personal use,
which is not the case here; that they recover amount from their workers / employees
and they have not taken Cenvat credit on this recovered amount; that the Hon’ble
High Court in case of Ferromatik Milacron India Ltd. reported as 2011 (21) ST.R. 8
(Guj.) and CESTAT, Hyderabad in the case of Hydus Technologies India P. Ltd.
repoited as 2017 (52) STR 186 (Tri. Hyd.) even for the period after 0’1.04.201‘] has
allowed cenvat credit of service tax paid as long as services are required under
siniviory law and are not for personal consunmiption; that canteen is maintained by
them under the Factories Act, 1948 and not for personal use / consumption, they
would submit CA certificate containing worksheet of reversal of cenvat credit and
coriificate of  Registration  under the Faclories Act.; Shri M. A. Somani,
superiniendent from the depariment, relnieved their comments sent vide their letter

dated 29.12.2017.

Findings:-

5. | have carefully gone through the facts of the case, the impugned order,
grounds of appeals, written and oral subrnissions made by the appellant and

comments submitted by the department. The issue to be decided in the instant
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appeal is whether the appellant is eligible for Cenvat credit as ‘Input Service’ service

tax paid on canteen services in terms of Rule 2(1) of the Rules or olherwise.

0. | find that the adjudicating authority vide impugned order has disallowed
cenvat credit mainly on the ground that the same is covered under the exclusion

clause of Rule 2(l)of the Rules, which reads as under.

“(c) such as those provided in relation (o cuidoor catering,
beauty treatment, health services, cosmetic and plastic surgery,
membership of a club, heallh and fitness centre, life insurance,
health insurance and travel benefits extended to employees on
vacation such as Leave or Home Travel Concession, when
such services are used primarily for personal use or
consumpftion of any employee;”

6.1 The appellant has submitted that they have utilized services to provide
canteen facilities to their workers, which is mandatory as per the Faclories Act, 1948;
that they have charged their worker for such canieen facilities; that these services
are not for personal use or consumption of any employee but to nn their factory mﬁ'I

providing canteen facility are obligatory on them under the Factorics Act, 1948.

6.2 1 find that CBEC vide Circular No. 943/4/2011-CX. dated 29.04.2011 has
clarified that outdoor catering service is not eligible for credit when used primarily for
personal use or consumption of any employee. Thus, when the Government has
specifically used the words such as “used for personal use or consumption of
employees”, the same has to be given due effect to. In the instant case, the cost of
canteen expenses have been included in the cost of production on which central
excise duty has been paid and the appellant has availed cenvat credit after
deducting the value of the services recovered from their employees. Thus, the
allegation contained in the SCN and findings of the impugned order are not correct
and these services can't be treated as outdoor calering. In these circumstances,
cenvat credit cannot be denied to the appellant in terms of the decision of the
Hon’ble CESTAT, Hyderabad in the case of Hindustan Coca Cola Beverages Pvl.
Ltd. V/s. CCE, Hyderabad-! reported as 2017 {49) S.T.R. 88 (Tri.-Iyd), wherein the
Tribunal observed as under:-

“7. The appellants contend that canleen/ouldoor calering seivices is
provided within the factory premises in compliance to the provisions of the
Factories Actl, _1948. It is_also submitted that such services _are_not used
primarily for. personal use or consumplion of employee. In IP. Ramanathan
Aiyar's Advanced Law Lexicon 3rd edition, the word primarily is defined as
“‘that which is first in order, rank or importance, anything from which something
else arises or is derived.” The word imeans something which is more proximale
or more important. When outdoor catering seivices, beauly trealment, health
services, etc. used for personal use or consumplion of an employee, it would
not qualify as ‘input service’. In the instant case, as per [Faclories Act, 1918,
the appellants are compelled to provide food facilities inside the factory. It is
more importantly used by the appellant to comply with the mandatory
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requirement under Factories Act. If they do not comply with such provision of
the factories Act,_the appellants will definitely not be able to engage in the
production/manufacture_of final products. Therefore outdoor catering services
are_used by appellant in relation to the business of manufacture and not for
any personal use or consumption of employee.

8. In view thereof following the decision faid in the appellants’ own case as
well as the decision of the Tribunal in Yazaki Wiring Technologies India (P)
Lid. case and Reliance Capital Asset Management case (supra), | hold that
the _disallowance of credit is not legal or proper. The impuqned order is set
asids. The appeal is allowed with consequential reliefs, if any.”

[ Emphasis supplied ]

6.3 Iind that the Hor'ble CESTAT in the case of Hercules Hoise reported as
2018-TIOL-648-Cestat-Mumbeai has alsc allowed Cenvat credit on Canteen services
post 071.04.2011.

O otk present case also, the services were used to run the inhouse canteen,
which had been provided by the appellant to the workers of their factory in terms of
the Fraclories Acl, 1948. Therefore, in the facts and circumstances of the present
case, Cenvat Credit cannot be denied to the appellant. Since, Cenvat Credit is

allowed, there is no question of recovery of interest and imposition of penalty.

7. In view of above, | find the appellant is eligible for the CENVAT Credit of Rs.
4,64,673/- of service tax paid to Caterers, who provided Canteen services during the

- period from January-2016 to November - 2016. Consequently, | set aside the

wnpugned Order and allow the appeal.

¢ erfiermal gra st di o sefier #r e Sooes adten & S ST g
8. The appeal filed by the appellant is disposed off in above terms.
' Lt (T )
e 5
g sirgeh (srdien)
Tk pu) Mt

By Speed Post

To

e (e,
A ( RN

wi/s. Bhavani Industries, | Herf @l Ggdel,
Ganjiwada, Bhavnagar Road, | TellareT, Mid-R 3Te,
| Rejiot NEGIM

Copy for information and necessary action to -

1 The Chief Commissioner, GST & C.Excise, Ahmedabad Zone, Ahmedabad
2. The Comrissioner, GST & C. Excise, Rajkot

3. The Assistant Commissioner, GST & C. Excise Division- |, Rajkot.

4. The Superintendent, GST & Central Excise Range-VI, Rajkot

\/ Guard File.
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P Appeal / File No O e Date
V2341 IRANZ017 OB/ AR-HNIRN/Z81T-78 21.060.2017
7 3rdYer 3MSer WEUT (Order-In-Appeal No.):
LR R MESR TG
2AJ-EXCUS-M0-AP-106-2013-19
AR T [&atien / Sy #er v arlig/
o 30.05.2018 3052018
Date of Order: Date of issuc:
FAT Wi, 3y (3rdiew), Terle ganr yikd /
Passed by Shﬂ Kumar Santosh, Commissioner (Appeals), Rajkot
Ell 3T IRpEA) WY PR SUPATE! BRITH P, AR 3NE ofeR QAL TSIRE L AR asdaeng guer sndais al
. T 3y goa /
@ Arising out of above mentioned OI0Q issued by Additicnal/Joint/Deputy/Assisiant Commissioner, Central Exc:se / Service Tax,
Rajkot / Jamnagar / Gandhidham
T HNAFAT & 9fIGE) &1 A1 Ug ydT /Name&Address of the Appelianis & Respondent -
- Mfs. Rikon Clock Manufacturing Co.(unit-ll), Morbi-Rajkoi Boad Mre. Lajat Viliagna
Morbi ,
2a anenxde) @ wufiag M @fEa MRt ald A swrg witmll 2 gy & ey aha e /= g f
Any person aggrieved by this Order-in-Appeal may file an a|1pPa| o the appropiale authority in the follovang way.
(A) WA YT AT IO YeAw  vF Jam Wl srrmiERor & o yidw, e BT C iR 1944 & ury R &
data e Bie 30T 1994 @) uwr 86 & e GrmiEfEea @i o asdh oy
Appral to Customis, Excisn & Service Tax Appellale Titbunal under Section 3500 of CEA 1944 1 Under Saction 86 of the
Finance Act, 1994 an appeal lies to:-
(M aAfaTor Aeda ¥ wral el aerer W e, Fewld 3rTed Yew va DA bl riiwar i B N, av zats |
2. HT & 9z, 7% Reen, A A IEh wge T
The special bench of Cusloms, Excise & Service Tax Appellate Tribunal of West Block Mo, 2, R Puram, Mow Dalhi in all
matters relating to dassification and valuation.
(i) 3uFd ofvetg 1(a) & aae v et & senar g omn wdd o ge, Fd semie e va Qams adedl i oo
(fgee) &y afdaw ey OfsEr, | aRddm Jm, af‘m‘ﬂ ATH JATET WEHTTAIG- I¢aote F Y TR R i
To the West regional bench of Cusloms, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan,
m Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1{(a) above
- " (iii) N FArTiRyeRIvr & Faar (e v wE F AU S sour aFw (dm) Brme, 2000 4 G 6 8 wada R e
T oy EAS3 @Y e ufel o ast PR mnen wifgw et SN 15 S (R 1 2 e S el Gl o G A I EG B S
3ik @emr AT ST, F9U 5 aiE Ar SUR HIT 5 AR FAU a0 50 W@ T dE nway 50 wa wiw @ afE 4 Al @nm 1,000/
TTd, 5,000 ¥ Em 10,000/ F9A W Wi semoaew gl e wh o fife gew prna, wafe el
FACIRRTT B AT & TR IR AR D PR 5 WP A & AT Zarn Ay @ifRG 8% 3T ANt R Ser mR |
AFNT 3rFT W e, 8% Ay 33 Ay 7} g miRy W wama awhdr Frniamr By e Faa o sama s (2 2%y ¥
BT IMEA-aT F WA 5000 we A Wuiva OfFH SHAT FIAT FrAT N/
The appeal to the Appellate Tiibunal shall be filed in quadruplicate in form EA 3 [ as prescribed under Rl 6 of Cential
Excise {Appeal) Rules, 2001 and shall be accompanied against one which al least should be accompanied by a (es of [,
1.000/- Rs.5000/-, Rs.10,000/- where amount of duly demandfinterestpenaliyfiofund is uplo 5 Lac, 5 Lre 1o SO fac ad
above 50 Lac respectively in the form of ciossed bank draft in favour of Assl Registrar of hranch of any nominated public
sector bank of the place where the bench of any nommated public sector bank of the place where the bench of the Tiibunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs 500/
(®) el i & amar arfie, Bar nf@fPma, 1994 e 860 A 3o Parsr Dommdn, 1994, % e o)

ifE oy S.T-5 3% uir uRAy A% A @ @Rl vd 3md wer w anda % Rem b oAl @) R ul mer 3 s 2
(307 @ vas 9 umf@a /sl ar?U 3 g @ g oW oww oves of W @, @Er Nams qy :4‘111 a2 A oarfer 3T s A
mﬁ‘n FAU 5 W W 3WH FAT, 5 TR FUT AT 5O S I ahm ywar 50 @ sque 3 afiw §oav wmen 1,000 R, 5,000/
FE arerEr 10,0000 FTT ﬁ'ﬂ?ﬁ?{ S oo A 9fY weed Y Rl eew s, wiEfer il —nmlFraww fir o %
TET URTET & A D BRI O aretRaE &1F % A zamr =l dmiten A% 2rer 2o Bhan s vm."' t AT ZET W AR,
A A 3w oemn A @ R mRr @A rdrder Ementhaaer B oorm Fun § ) vwee ke (32 3iidn) R i wRdaa o BRI
500/~ wwir & DRiNg YT SN FIAT AT S

The appeal under sub section (1) of Section 86 of the Financa Act. 1994, to the Appellate Tribupal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied Dy a
copy of the order appealed against (one of which shall ba cartified copy) and  should be accompanied by a fees of s
1000/~ where the amqunt of service tax & interest demandad & penalty levied of Rs. 5 Lakhs or less, Rs.5000/-  where the
amount of service tax & interest demanded & penaily levied is  more than five lalkhs but not exceeding Rs. Fifty Lakhs,
Rs.10.000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the
forin of crossed banlk draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Applicalion made for grant of stay shall be accempanicd by o fee of Rs.500/-
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{ii)

(iii)

(iv)’

{vi)

(&)

faeer sioiferaay, 1994 41 i 86 6 sq-arasd (2) wa (2A) & W@ 2o & WA i, darRr Ranans, 1994, 5 RAaw 9(2) v
9(2A) ¥ aga Twafa ooy ST-7 & &1 a1 wEh vF 3uF mer HREFT. FEER 3N e Jqa smaEd (3nfiq), ST ST Yo
AT alE gy & ufdul wend &Y (399 @ v gfy wiaa gﬁ waigw) 3ifc 3{maﬂ eant UE‘-TII?F HYFT AT 3N, éré‘lrr
IeN Yews! Harnd, H N Faruiieor w1 abed of w0 a7 ey oS arg ander 4 ufy of @er e Fra gl |/

The appeal under sub section (2) and (2A) of the scction 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shali be accompanied by a copy of order of Commissioner
Central Excise or Conmissioner, Central Excise (Appeals; (une of wiich shall be a certified copy) and copy of the order

passed by e Commissioner autiiotizing the Assistunl Comnnussoner of Deputy Conunissioner of Central Excisel Sewvice Tax
to file the appeal before the Appeliate Tribunal.

U] 3y ged ud At andiehe mitmie (i) FoOfr sl @ amd 7 dses 3 yeeh SRITTTE 1944 H
GR350 & sada, o % Techiar 3, 1994 40 v 83 & diasa Qarsr & off ey dr A g e,u weer & ufa ydicer
widEir R e §RY seure EHE] AT H 10 wiaud (10%), T A o Enic fereri ey & ow mm S Fao Tﬂ‘rm
faeniad &, wi s[uens) T s, qem 1965 3 URT & ddd S S sna andh aafeE ga um @ W W E BRI
FFEH AT o Ud WA F Jerda mir oo Yo" A et anfier &

[ CITOR RS aicMcI REitl
(i) Getde wing @ ug wad ufy
(i) adde s fAase F Tt 3 % diada au

-wuet 98 T gw aRl & wEum Tedia (6. 2) 3 2014 & amst O qd Rl srieier mitet & wwe S

rerist 3rft el sfie T ar Agt By
For an appeal to be filed before the CESTAT, under Section 35F of the Cental Fxcise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Acl, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penally, where penalty alone is in
dispte, provided the amount of pre-deposit payable would he subjact 10 a celling of Rs. 10 Crores,

Under Central Excise and Service Tax, * "Duty Demanded” shall include -

=

(77 amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credii taker;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided fuither thal the provisions of this Section shall not apply to the slay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,

SITCEl UTHIC w1 Garigior 3ndeer

Revision apphCaHOn to Government of ladia:

B SNEA @ vmlmer wrieaT 9 »mﬁm ansrent 9, SErT sours yew wfafiaw, 1994 ww 35EE F waw waw F e ey
Wfa, SrGT WA, QANE 3G Senrd, Taed s, Wsed feidimor, =ilaft aqﬂm sham & sraer, wee #ET, A% Teedi-110001, @
Yt star witge) /

A teviston application lies to the Under Secretaiy, to the Government of India, Revision Applicalion Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by fist proviso to sub-section (1) ot Section-358 ibid:

WIS A TAH RIS & B W, ST SRR TR g ad Redl scael & s g i & alwel ur favdn 35 wroae ar
e ol v stard a8 U Gt IR uE arETHE e, @ Bl sER wE #our AU A WA F GEEROT F i, i sRan ar
ferafT isic g W HICES wranm-i & w A

In case of any loss of gomis. where the loss occurs in tiansit from a factory to a warehouse or to another factory or from one
warchouse o anolher duiing the course of processing of the Joodds in a warehouse ar in storage whether in a factory or in a
warehouse

NG W REC T sy Ar BT ) Rl @ @ W & TaT 0 0 agEa aed o a all aE SRAT e UsF & ge (Ree) &
DG Ul Sl ENeT & dls‘( el e wr e el TAwda @t urdr g/

In case of rebale of duly of excise on goods exported to uny counlry or lerrilory outside India .of on excisable material used in
the manutacture of the goods which are exported to any counbly o territory outside India.

UfE SENE Yo FOIPIA T T4 SA & AER, AU A0 aier oAt Tt @ s gy s
In case of goonds exported outside India export to Mepal o Bhatan, without payment of duty

YATRET 3eNT & I Yoo & SpPIanT & U S 5yl B gw fufm oF swd @ew waway & ggd mie 61 9% § i oy
e i Imgad (3rfie) & ran fasa wGms (@ 2y, 19938 & ur 109 & gt Torara g arfr srvar mmr@fet® oW a A
Wi e uw gy

Ciedit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the dale appointed under Sec.
109 of the Finance (No.2) Acl, 1998.

IN[EA I 4T 8 yirei e weur EA-8 W, 1 g seaRE Yook (TR ﬁllﬂTdcﬁ 2001, & w9 F dae kRfEse g,
QU IMEE % WGNNT F 3 Mg F I T AR afie | IR SAGT % oW Her JRY @ Jithe sndw &1 ufrar wase 1 omh
m%m ara 1 FEhy seng e fafawE, 1944 $1 uRl 35-EE & dea i gew i d@reh % w@e & dl W TR-6 #y ufa
werdet & S gyl /

The above application shall be made in duplicatz in Forrn No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on wiich the order sought to be appealed against is communicated and shall be
acconpanied by two copies each of the OO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payinent of prescrbed fee as presciibea under Section 35-EE of CEA, 1944, under Major Head of Account.

garlisgor snager & W i ‘mumcr qew &1 e 1 et arfgw | _ )
dbr T YR T QMG O UL FAW W gL Al &9 200/ i AT femar SN 3T AT Weled TeH Ud @ FI @ AR g ar
w1000 - @t st A s | )

The revision appflrutmn shall be accempanied by a fee of Rs. 200/~ where the amount involved in Rupeses One Lac o less
and Rs. 1000/- wheie the amount involved is more than Rupees One Lac. .

AR & IEA W HE I SWERD BT WHE@Y & 1 Yo A 308U & AT ek WA, 3uEd €98 T S gl sw av &
Bt g ST T e @R § and & rene genfEain srfdivn seifERer 3w 30TH A A0 BT W WE G T S & 1/
In case, if the order covers various nunibers of osder- 1 Driginal, fee for each O.1.0. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appedant Tribunal or the one application to the Cential Govt. As the case
may be, is filled to avoid scriptoria wark it excising Rs. 1 lalh fee of Rs. 100/ for each

RN AR W SUUTTUH, 1975, F el & ey uE 3R ud wde 3w A ufe u et 6.50 e
ERIRICEI Wi W gl i)/

One copy " of TN moor O 1.0, as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
o Ry, 6.50 as prescribed under Schedule-l in teins of the Cour. Fee Acl,1975, as amended.

W s, sz.‘m soUlE e vd Vgt ade smfbeno (5 ) Sreee, 1982 3 it va aner w@afead wmeld &
G @ did Bt 30 off cme weide i e g1/ o
Altention is also invited to the rules covering these and other refaied mallefs contained in the Customs, Excise and Service
Appellate Tribunal (Pmcedure) Rules, 1982,

g e mifmE w0 s wifle w0 duTae e, e i Siie s & fau, sdiwrdt et deuse
www.Chec.govn § 6 AFS 1/

For the elaborate, detailed and latest provisions relating 1o filing of appeal to the higher appellate authonty, the appehant may
refer to the Departimenta! website www.cbec.gov.in
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2 ORDER [N APPEAL 7

The present appeal has been filed by M/s. Rikon Clock Manuiacturing Co.,
Morbi-Rajlot Road, Near Lajai Village, Morbi (hereinafter referred to as “the
appellant”) against Order-in-Original No. 01/AR-1/MRV/2017-16 dated
21.06.2017 (hereinafter referred to as “the impugned order”) passed by
Superintendent, Central Excise, AR-1, Morbi (hereinafter referred to as “the

lower adjudicating authority”).

2. The brief facts of the case are that the Appellant availed Cenvat credit
of Rs. 13,843/- Service Tax paid on outward transportation of the finished
goods during the period from January, 2016 to September, 2016 allegedly
beyond the place of removal in contravention of Rule 2(l) of Cenvat Credit
Rules, 2004 (hereinafter referred to as “the Rules”). Show Cause Notice was
issued to the Appellant on 01.02.2017 for recovery of wrongly availed Cenvat
credit of Rs. 13,843/- under Rule 14 of the Rules read with Section 11A of the
Central Excise Act, 1944 (hereinafter referred to as ‘the Act’) and interest
under Rule 14 of the Rules read with Section 11AA of the Act and proposed
penalty under Rule 15 of the Rules. The demand of recovery of wrongly availed
cenvat credit of Rs. 13,843/- was confirmed along with interest and penalty of

Rs. 5000/- was imposed by the lower adjudicating authority vide the impugned

order.

3. Being aggrieved with the impugned order, the appellant preferred the

present appeal on the grounds that the findings of the adjudicating authority on
“place of removal” is not proper and justified inasmuch as the goods were
cleared on FOR basis and covered under the assessable value; that the lower
adjudicating authority has erred in confirming demand by relying on 5ection 39
of Sale of Goods Act, 1930 inasmuch as transportation charges were horne by
the Appellant and thus, transporter became agent of the Appellant; that
demand invoking extended period is bad in law; that the lower adjudicating
authority has erred in imposing penalty of Rs. 5,000/-, inasmuch as the issue

involved is pertained to interpretation of the law.

4. Personal hearing in the matter was attended by Shri Paresh Sheth,
Advocate wherein he reiterated the grounds of appeal and submitted that sale is

on FOR basis and hence, Cenvat credit on Service Tax paid on GTA for
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wanspoitation of finished goods is admissible; that no penalty is imposable as it

i< surely an interpretation of law issue and  bonafide action of the Appellant

with no malafide. No one appeared from the Department even though Personal

FHearing notices were sent to the jurisdictional Commissionerate.

FIMDINGS: -

-

5. I have carefully gone through the facts of the case, impugned order,
grounds of appeal and submissions made by the Appellant. The limited issue to
be decided in the present appeal is that whether the impugned order passed by

tna adjudicating authority disallowing Cenvat credit of Service Tax of Rs.

13,843/~ paid on outward transportation charges, is prcper or otherwise.

7

b, | find that definition of “input service

¥y

as provided under Rule 2(l) of

Cenvat Credit Rules, 2004 reads as under:-

“(1) "input service” means any service,-
(i) used by a provider of taxable service for providing an output
- service; or
{(ii) ~ used by the manufacturer, whether directly or indirectly, in
or in relation to the manufacture of final products and
clearance of final products upto the place of removal,
and includes services used in relation to setting up, modernization,
renovation or repairs of a factory, premises of provider of output
service or an office relating to such factory or premises,
advertisernent or sales promotion, market research, storage upto the
place of removal, procurement of inputs, accounting, auditing,
financing, recruitment and quality control, cocching and training,
compiiter networking, credit rating, share registry, and security,
inward transportation of inputs or capital goods and outward
transportation upto the place of removal;”.

N
i

It

7o

6.1 From the above, it is evident that “input service” means any service used
by the manufacturer, whether directly or indirectly, in or in relation to
manufacture of final products and clearance of final products upto the place of
cemoval, with the inclusions outward transportation upto the place of removal.
iU s therefore-very clear that as per main clause - the service should be used by
the manufacturer which has direct or indirect relation with the manufacture of
final products and clearance of final products upto the place of removal and also
the inclusive clause restricts the outward transportation upto the place of
removal. As per the provisions of Section 4(3)(c) of Central Excise Act, 1944,
“place of removal” means a factory or any cther place or premises of production

or manufacture of excisable goods; a warehouse or any other place of premises
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wherein the excisable goods have been permitted to be stored without payment
of duty or a depot, premises of a consignmeiit agent or any other plaie or

premises from where the excisable goods are to be sold.

6.2 | find that the issue on hand is no more res integra in terms of Hon’ble
Supreme Court judgment dated 01.02.2018 reported as 2018 (2) G.5.T.L. 33

(5.C.) in the case of Ultratech Cement Ltd reported as 2018-TIOL-42-5C-CX,
which held as under:

“4. As mentioned above, the assessee is involved in packing and clearing
of cement. It is supposed to pay the service tax on the aforesaid services.
At the same time, it is entitled to avail the benefit of Cenvat Credit in
respect of any input service tax paid. In the instant case, input service
tax was also paid on the outward transportation of the goods from
factory to the customer's premises of which the assessee claimed the
credit. The question is as to whether it can be treated as ‘input service'.

5. ‘Input service' is defined in Rule 2(l) of the Rules, 2004 which reads as
under:

“2(1) “input service” means anv service:-

(i) Used by a provider of taxable service for providing an output services;
or

(i1) Used by the manufacturer, whether directly or indirectly, in or in
relation to the manufacture of final products and clearance of final
products upto the place of removal and includes services usad it relation
to setting up, modernization, renovation or repairs of a factory, premiscs
of provider of output service or an office relating to such factery or
premises, advertisement or sales promotion, market research. storage
upto the place of removal, procurement of inputs, activities relating to
business, such as accounting, auditing, financing recruitment and quality
control, coaching and training, computer networking, credit rating, share
registry, and security, inward transportation of inputs or capital goods
and outward transportation upto the place of removal;”

6. It is an admitted position that the instant case does not fall in sub-
clause (i) and the issue is to be decided on the application of sub-clause
(ii). Reading of the aforesaid provision makes it clear that those services
are included which are used by the manufacturer, whether directly or
indirectly, in or in relation to the manufacture of final products and
clearance of final products ‘upto the place of removal’.

7. 1t may be relevant to point out here that the original definition of
‘input service” contained in Rule 2(1) of the Rules, 2004 wsed the
expression ‘from the place of removal’, As per the said definition, service
used by the manufacturer of clearance of final products ‘from the place
of removal’ to the warchousz or customer’s ploce ctc., was exigible jor
Cenvat Credit. This stands finally decided in Civil Appeal No. 11710 of
2016 (Commissioner of Central Excise Belgaum v, M/s. Vasavadatta
Cements Ltd.) vide judgment dated January 17, 2018. However, vide
amendment carried out in the aforesaid Rules in the vear 2008, which
became effective from March 1, 2008, the word ‘from' is replaced by the
word ‘upto’. Thus, it is only ‘upto the place of removal’ that seivice is
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treated as input service. This amendment has changed the entire
scenario. The benefit which was admissible even beyond the place of
removal now gets terminated at the place of removal and doors to the
cenvat credit of input tax paid eets closed at that place. This credit
cannot travel therefrom. It becomes clear from the bare reading of this
amended Rule, which applies to the period in question that the Goods
Transport Agency service used for the purpose of outward transportation
of woods, i.e. from the factory to customer’s premises, is not covered
within the ambit of Rule 2(1)(i) of Rules, 2004. Whereas the word ‘from’
is the indicator of starting point, the expression ‘upto’ signifies the
terminating point, putting an end to the transport journey. We,
tnerefore, find thal the Adjudicaling Authority was right in interpreting
Rule 2(l) in the following manner:

“.. The input service has been defined to mean any service used
by the manufacturer whether directly or indirectly and also
includes, inceralia, services wsed in relation to inward
trausportation of inputs or export goods and outward
transportation upto the place of removal. The two clauses in the
definition of ‘input services' take care to circumscribe input
credit by stating that service used in relation to the clearance
from the place of removal and service used for outward
transportation upto the place of removal are to be treated as
input service. The first clause does not rmention transport
service in particular. The second clause restricts transport
service credit upto the place of removal. When these two
clauses are read together, it becomes clear that transport
services credit cannot go beyond transport upto the place of
removal. The two clauses, the one dealing with ¢eneral
provision and other dealing with a specific item, are not to be
read disjunctively so as to bring about conflict to defeat the
laws’ scheme. The purpose of interpretation is to find harmony
and reconciliation ainong the various provisions.

o N T
AN

15. Credit availability is in regard to ‘inputs’. The credit covers o
duty paid on input materials as well as tax paid on services,
used in or in relation to the manufacture of the ‘final product’.
Tne final products, manufactured by the assessee in their
factory  premises and once the final products are  fully
manufactured and cleared from the factory premises, the
question of utilization of service does not arise as such services
cannot be considered as used in relation to the manufacture of
the final product. Therefore, extending the credit beyond the
point of removal of the final product on payment of duty would O
be contrary to the scheme of Cenvat Credit Rules. The main

clause in the definition states that the service in regard to

which credit of tax is sought, should be used in or in relation to

clearance of the final products from the place of removal. The

definition of input services should be read as a whole and should

aot be fragmented in order to avail ineligible credit. Once the

clearances have taken place, the question of granting input

service stage credit does not arise. Transportation is an entirely

different activity jrom rmanufacture and this position remains

settled by the judosment of Honorable Supreme Court in the

cases of Bombay Tyre International 1983 (14) ELT = 2002-TIOL-

374-SC-CX-LB, Indian Oxygen Ltd. 1988 (36) ELT 723 SC = 2002-
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TIOL-88-5C-CX and Baroda FElectric Meters 1997 (94) ELT 13 5C
= 2002-TIOL-96-SC-CX-LB. The post removal transport of
manufactured goods is not an input for the manufacturer.
Similarly, in the case of M/s. Ultratech Cements Ltd. v. CCE,
Bhatnagar 2007 (6) STR 364 (Tri) = 2007-TIOL-429-CESTAT-AHM,
it was held that after the final products are cleared from the
place of removal, there will be no scope of subsequent use of
service to be treated as input. The above obseivations and views
explain the scope of relevant provisions clearly, correctly and iir
accordance with the legal provisions.”

8. The aforesaid order of the Adjudicating Auihority was upset by the
Commissioner (Appeals) principally on the ground that the Board in its
Circular dated August 23, 2007 had clarified the definition of ‘place of
removal’ and the three conditions contained therein stood satisfied
insofar as the case of the respondent is concerned, i.e. (i) regarding
ownership of the goods till the delivery of the goods at the purchaser’s
door step; (ii) seller bearing the risk of or loss or damage to the goods
during transit to the destination and; (iii} freight charges to be integral
part of the price of the goods. This approach of the Commissioner
(Appeals) has been approved by the CESTAT as well as by the High Court.
This was the main argument advanced by the learned counsel for the
respondent supporting the judgment of the High Court.

9. We are afraid that the aforesaid approach of the Courts below is
clearly untenable for the following reasons:

10. In the first instance, it needs to be kept in mind that Board's Circular
dated August 23, 2007 was issued in clarification of the definition of
‘input service' as existed on that date i.e. il related to unamended
definition. Relevant portion of the scid circular is as under:

“ISSUE: Up to what stage a manufacturer/consignor can foke credit on
the service tax paid on goods transport by road?

COMMENTS: This issue has been exaomined in great detail by the CESTAT
in the case of M/s Gujarat Ambuja Cements Ltd. vs CCE, Ludliana [2007
(6) STR 2492 Tri-D] = 2007-TIOL-429-CESTAT-AHM. In this case, CESTAT har
made the following observations:- :

“the post sale transport of manufactured goods is not an inpui for thr’
manufacturer/consignor. The itwe clauses in the definition of ‘input
services' take care to circumscribe input credit by stating that service
used in relation to the clearance from the place of removal and service
used for outward transportation upto the place of remeoval are to be
treated as input service. The first clause does not mention transport
service in particular. The second clause restricts transport service credit
upto the place of removal. When these two clauses are read together, it
becomes clear that transport service credit cannot go beyond tiansport
upto the place of removal. The two clauses, the one dealing with general
provision and other dealing with a specific item, are not to be read
disjunctively 5o as to bring about conflict to defeat: the laws' schemeae. The
purpose of interpretation is to find harmony and reconciliation among
the various provisions”. Similarly, in the case of M/s Ulirotech Cemenis
Ltd vs CCE Bhavnagar - 2007-TOIL-422-CESTAT-ANM, il was held that
after the final products are cleared from the place of removal, there will
be no scope of subsequent use of service to be treated as input. The
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above observations and views explain the scope of the relevant provisions
clearly, correctly and in accordance with the legal provisions. In
conclusion, a manufacturer / consignor can take credit on the service tax
paid on outward transport of goods up to the place of removal and not
teyond that.

8.2 In this connection, the phrase ‘place of removal' needs
determination taking into account tie facts of an individual case and the
applicable provisions. The phrase ‘place of removal’ has not been defined
in CENVAT Credit Rules. In terms of sub-rule (t) of rule 2 of the said
rules, if any words or expressions are used in the CENVAT Credit Rules,
2004 and are not defined therein but are defined in the Central Excise
Act, 1944 or the Finance Act, 1994, they shall have the same meaning for
the CENVAT Credit Rules as assigned to them in those Acts. The phrase
‘place of removal’ is defined under section 4 of the Central Excise Act,
1944. It states that,-

“place of removal” mearis-

(i) a factory or any other place or premises of production or manufacture
of the excisable goods ;

{(ii) a warehouse or any other place or premises wherein the excisable
goods have been permitied to be stored without payment of duty ;

(i) a depot, premises of a consignment agent or any other place or
premises from where the excisable goods are to be sold after their
clearance from the factory;

irom where such goods are removed.”

It is, therefore, clear that for a manufacturer /consignor, the eligibility
to avail credit of the service tax paid on the transportation during
removal of excisable voods would depend upon the place of removal as
peér cthe definition. In case of a factory gate sale, sale from a non-duty
paid warehouse, or from a duty paid depot (from where the excisable
goods are sold, after their clearance from the factory), the
determination of the ‘place of removal’ does not pose much problem.
However, there _may be situations where the manufacturer /consignor
may claim that the sale has taken place at the destination point because
in terms of the sale contract /agreement (i) the ownership of goods and
the property in the ovods remained with the seller of the goods till the
delivery of the goods in acceptable condition to the purchaser at his door
step; (ii) the seller bore the risk of loss of or damage to the goods during
transit to the destination; and (iii) the freight charces were an integral
part of the price of goods. In such cases, the credit of the service tax
paid on the transportation up to such place of sale would be admissible if
it can be established by the claimant of such credit that the sale and the
transfer of property in goods (in terms of the definition as under section
Z of the Central Excise Act, 1944 as also in terms of the provisions under
the Sale of Goods Act, 1930) occurred at the said place.” .

AT

11.  As can be seen from the reading of the ajforesaid portion of the
circular, the issue was exarnined ajter keeping in mind judgments of
CESTAT in Gujarat Amibuja Cement Ltd. and M/s. Ultratech Cement Ltd.
Those judorments, obviously, dealt with unamended Rule 2(l) of Rules,
2004, The thiee conditions which were mentioned explaining the ‘place
of removal’ as defined under Section 4 of the Act, there is no quarrel
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upto this stage. However, the important gspect of the mwiier is that
Cenvat Credit is permissible in respect of ‘input service' and the Circular
relates to the unamended regime. Therefore, it cannot be applied after
amendment _in the definition of ‘input service' which brought about a
total change. Now, the definition of ‘place of removal and the conditions
which are to be satisfied have to be in the context of ‘upto’ the place of
removal. It is this amendment which _has _made the entire difference.
That aspect is not dealt with in the said Board's circular, nor it could De.

12. Secondly, if such a circular is made applicable even in respect of post
amendment cases, it would be violative of Rule 2(I) of Rules, 2004 and
such a situation cannot be countenanced.

13. The upshot of the aforesaid discussion would be to hold that Cenvat
Credit on goods transport agency service availed for transport of goods
from place of removal to buver's premises was not admissible to the
respondent. Accordingly, this oppeal is allowed, judgment of the High
Court is set aside and the Order-in-Original dated August 22, 2011 of the
Assessing Officer is restored.”

(Emphasis supplied)

6.3 Inview of above legal position held by the Hon’ble Supreme Court, Cenvat
Credit on GTA service for transport of goods from place of removal to buyer's
premises is not admissible w.e.f 01.04.2008. The period involved in this case is
from January, 2016 to September, 2016 and hence, Cenvat credit of Service Tax

paid on GTA for outward transportation of the finished goods can’t be allowed.

/. The contention of the Appellant regarding time bar has been taken
erroneousty, inasmuch as period involved is January, 2016 to September, 2016
and the Show Cause Notice has been issued on 01.02.2017 i.e. within the normal

period of two years.

8. | find that there is no case of suppression of facts with intent to evade
payment of duty or fraudulently availment of Cenvat credit by the appellant as
disputed Cenvat credit has been shown by them in their statutory returns filed
with the Department. In my considered view, the issue involved in this case is of
interpretation of availability of Cenvat credit beyond the place of removal. |,
therefore, do not see any reason to uphold penalty imposed upon the Appellant
and hence, penalty imposed is set aside. | rely on the judgment of the Hon’ble
Supreme Court in the case of CCE, Jaipur Vs. Shree Rajasthan Syntex Ltd.
reported as 2015 (318) ELT 626 (SC) having similar set of facts of the case

penalty has been set aside holding as under :-

“4.  We may state here that the period involved is November 1990 to July,
2001. Show cause notice in this behalf. as noted above, was issucd on 20-
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(1-2001. The veluation of the exciseble goods has 1o be in lerms of Section

A4 of the Central Excise Act, 1944, The said Sectionwas amended in the year
2000 which amendment came inlo effect on 1-7-2000. The legal position
relating -to identical sales tax incentives Scheme which would prevail in
vieyw of the unamended provision us well us amended provision, came up for
consideration before this Court in Commissioner of Central Excise, Jaipur-
[ v. Super Syncotex (India Led) - 2014 (301) ELT. 273 (S.C.). This Court
took the view, after analysing the provision of Section 4 which provided
prior Lo the amendmeni, that the assessee would be entitled to claim
deductions towards sales lax from the assessable value and sales tax
incentive which is retained by the assessee namely 75% sales tax amount in
this case. The Court also held that this position changed after the
amendment in Section 4 with effect from 1-7-2000 and in arviving “the
transuciion value” the amount of 75% which was retained by the assessee,
will be included. As per the aforesaid decision, the assessee/respondent
herein will not be liable to pay any excise duty on the sales tax amount
which was retained under the Incentive Scheme wup to 30th June, 2000.
However, this component of sales tax which was retained by the assessee
after [-7-2000 shall be includible in arriving at the transaction value and
sales tax shall be paid thereon.

5. Ansofar as the question of extended period of limitation is concerned, we
have gone through the order of the Commissioner and are of the opinion
that he has rightly held that the extended period of limitation as per the
proviso “of Section 1AL of the Central Excise Act, 1944 would be
applicable in the given circumstances.

6. However, we are of the opinion that in a case like the present one,
where the legal position and interpretation of unamended Section 4 and the
position after the amendinent in the said provision with effect from [-7-2000
was in a fluid state, it would not be appropriate to levy the penalty.

7. In the aforesaid circumstances the present appeals are allowed in part
by sustaining the Commissioner’s Order-in-Original passed on 10-3-2003
insofur as it relares (o the period from 1-7-2000 to July 70()] but the penal[y
is set aside. However, there shall be no order as to costs.’

[Exphasis supplied]

9. In view of above, | reject the appeal for allowing Cenvat credit, but allow
the appeal for setting aside penalty imposed and modify the impugned order

accordingly.

yoi o ardierel Ry ST SR Srde w Braerr swied adiss @ fevar St g1

9.1 The appeal filed by the appellant is disposed off in above terms.

TR, (FHR GaT)

wlbe o o
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By R.P.A.D,
To,

Appeal No: V2/341/BVR/2017

M/s. Rikon Clock Manufacturing Co.,
Morbi-Rajkot Road,

Near Lajai Village,

District : Morbi.

AXDI acliep Oag pul, |
AR -ISoIT VS,

TS TG o U,

Al

Copy for information and pecessary action to : -

1) The Chief Commmissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information,

2) The Commissioner, GST & Central Excise, Rajkot.

3) The Assistant Commissioner, GST {& Central Excise, Division Morbi,
Rajkot.

4) The Superintendent, GST & Central Excise, Range, Morbi.

/¥ GuardFile.

RS RRRRNE )

frfget Q. TN
efyeres (IrTe)
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