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3T WTYFH HYFA YA SUHFA WA FYFA, FA SeVE AT/ WAL, WATE J e [ anfem gmng sofataa md
AT FEA B o /

Arising oul of above mentioned OIO issued by Additional/Joint/Depuly/Assistant Commissionei. Cenlal Excise / Sewvice Tax,
Rajkot / Jamnagar / Gandhidham

derFar & UfIdrar &7 AT U 9T /Name&Address of the Appellanis & Respondeni -
Mfs. Rolex Rings Pvi Lid.(unii-l), Neay Rajiamal Peuol Pumps Gondal road Vill.-
Kotharia ,Rajkot- 360 004

ZH FRAGHNR) § @afla wF cafa Memfafaa % # arEa witerdl [ oifasin & w3 ST L2l
Any person aggrieved by this Order-in-Appeal may file an appl>a| to the appropriate authorily in the following vay.

O Yok FET 3cUle Yo ug AT ntno‘nzr ’mnﬁ}awm eiF miﬁ RN 3EHiE e Sifaferur 1944 Hy oo A58 %
eE e Reg w1094 fiy arw 86 F s reetaiina s R S ged &1

Appeal lo Customs, Excise & Service Tax Appellate Trbunal under Section 35B of CEA, 1944 7 Under Section 86 of the
Finance Act. 1994 an appeal lies to:-

ey wEmids ¥ wralug @l A @ e, AT SRS e UF NaET 2revelry marnfimsor & B i, e osar o
2, 3 & q, 7§ foee, | R el e T

The special bench of Customs, Excise & Service Tax Appeliate Tribunal of West Block Mo. 2. RIC Puram, tew Dethi in all
matlers relating to classification and valuation.

syFd aREde 1(a) F aaw v el & rawr @9 @l add € wew, S seur W vd AarnT e sidasror
(freee) 1 nivaw s Aewr, | afade e, agarel s A IEHGEIE- 3¢oott, T FT S MR 1

To the West regional bench of Cusloms, Excise & Service Tax Appellate Tribunal (CESTAT) at, 27 Floor, Bhaumakl Bhawat,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a} above

el =fiEeer & wast 3Ae wgd aa & DT &R e e (den) Grrmach, 2001, & W2 6 &5 Hew i g &

I 9T EA-3 FT T it & 2ot BRI @R @RU [ 3 ¥ FA B a9 UE O & ower WE 3l AFE RN A aAr Ay At

T TN T FAT, TV 5 9@ AT 3WW FH, 5 @M T9F A7 50 W AT g@ il 50 anrT suw o ¥ afw @ av s 1,000/

T, 5,000/~ TG eram 10,000/ FWA & i s ges HT R gera w Fruifra orems w apn, wEier arficha

FURMRIHTOT T ATAT F GETIF TR & AT ¥ B ol wiatiers & 5 O g gantr sy iR A% 3rFe ﬂm firear "n—n Vm\f'U |

mﬁm BIFE T TITATT, S D 30 gwEr F Qe MRT wE mare e ST S amr Fim § ) mner ande (R 35 &
AT WRATA-IT F @ 500/~ FIC F RART e STAT HTAT FW 1Y

The appeal to the Appellate Tribunal shall be filed in quadruplicaie in form EA-2 1 as pigsciiberd under Rule 6 of Cenlrat
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a lee of Rs
1,000/~ Rs.5000/-, Rs.10,000/- where amount of duty damandfintetest/penaltylrefund is upte 5 Lac. 5 Lac fo 50 Laec and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar ol branch of any naminated public
sector bank of the place where lhe bench of any nominated public sector bank of the place where the bench ol the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-

e FarniEEer & oamey wde, e sfAEme, 1994 S oaw 86(1) & il BamT FEiAEri, 1994, A mar 9(1) & agea
Ui gux S.T-5 & ar gt A & a7 F9 vg 3w wnr B Ry ¥ v s o A sy af mrer o @are
(3 & uw ol e g@el RT) 3 o & s % o ow ofa R e, aw tmest & i sma Ao e s o
smhr AU 5 ARG W IAR A, 5 AW FAC A 50 ARG SYT A% A0 50w ymr g FUE F oAy asmer 1000/~ ™A, 5.000/.
T 3 10,000/ T RIRE S e A 9 swe S REiRa e a0 el s h S
e WHTER F A ¥ Bl o wARWE aw % d% aanr ol dmitea A%z
g f 37 @ A Qe wiRe Jgr asfa s samndae & @ Toa o
500/- TT A UG qeF A HTA @I Y

The appeal under sub section (1) of Section 8¢ of the Finance Act. 1994, 1o the Appeliatz Tribunal Shall Le
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules. 1991

fued m
. and Shall be accomponied by a
copy of the order appealed against (one of which shall be certified copy) and  should be accompanied by a feas of Rs

1000/- where the amount of service tax & interest demandad & penally levied of Rs. 5 Lakhs or |
amount of service tax & interest demanded & penally levied is  more than five lakhs bul nol exceeding Hs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penally levied is mare shoan fifiy Lalkhs rupees. in the

form of crossed bank draft in favour of the Assistant Rzgistrar of the bench of nominated Fublic Seclor Bask of the place
where the bench of Tribunal jg.si ~8W»Application made for grant of slay shall be accompamed by o fea of R3.500/-
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" For an appeal to be filed before the CESTAT, under Seclion 35F of the Central Excise Act, 1944 which

-

faea wftforem, 1994 v uwy 86 T ST-UNIHT (2) UG (2A) & HaAG g5 & AU drer, Tawsy frwmaneh. 1994, % BRrw 9(2) vd
92A) & dgdd eIt oy ST-7 & &1 50 WA vd 3EF Arg AIEEd, Sedd 3cTE Yed HUar TR (3rdTen). Fefa I AeF
gaT mita srewr 1 g wews &Y (3A9 ¥ uwm ufd wenfimE galt TIfgr) 3 3mraﬁ TART TERH HrGFS HUAT IAFT, i
ICUIE e Wary, H1 JNNY FnARTor H ImaEe gof @l # fde &t o e fr ufa ofr wner o awee wd At/

The appeal under sub section (2) and (2a) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Seivice Tax Rules, 1394 and shall be accompanied by a copy of ordar of Commissioner
Central Excise or Commissioner, Cential Excise (Appecls) (one of which shall be a cerlified copy) and copy of the order

passed by the Commissioner authorizing the Assistant Corinussioner or Deputy Commissionar of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.

I Yo, F0T 36U Yok vg waE ey oty (Yvee) & ofg wdied & mmad d dwdia e e AR 1944 &
OmT 350 i iadd, @ B e sfufammy, 1994 &1 umr 83 & sl Garat w1 o o RO B, 5w IRY ¥ afy i
NFFTOT 7 3 SIS BT 3O oK/ FOAE F 10 afqe@ (10%), S www v ﬂff‘nwn ﬁ‘Tﬂ?’,rT It (e i —m‘ﬁﬂ
g g, &0 mmm faram STw, aerdf f S Ry W M S TR s Al fEe S Of el Ty SO W 3 o 2l

FEE I YEH T HAIHT I T BT A 4w 7 B e &

(i e g e
(ii) FAAT STHT R o oS ol TTRr
{iii) Ferde Sar fAaaedr & Taw 6 & ada & e

- Fud ag T W U & weulw Sehy (W 02) diUTame 2004 & 3w & wd Redr arde wfied & wone Rewrde
w1 3 we st @ e A )
1s also made
applicable to Service Tax under Section 83 of the Finance Acl, 1994, an appeal againsi this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty o duty and penally are in dispule, or penally, where penally alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores.

Under Central Excise and Service Tax, "Ouly Demanded” shall include -

(i} amount determined under Section 11 D;
{ii} amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to lhe stay application and appeals pending before
any appellate authorily prior o the commencement of the Finance (Mo.2) Act, 2014.

IR ¥ & galisTor et

Revision apphcanon fo Government of India:
gy &1 gaderor aifer SRRt wee #, S sang Yok UL, 1994 i urr 35EE & quww qdw & sienta 3{8{
wfira, sma W, ltiaror sees $wg, faca wEmerw, Uorew fadner, st wfSen Seer 9w, qwg ant, ad Redl- 110001,
o Syl =Rl /

A revision application lies to the Under Secretary, (o the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Pailiament Street, New Dediti- 1001, under Seclion 35EE of the
CEA 1944 i respect of the following case, governed by first provisc io sub-section {1) of Section-35B ibid:

A% W & WA FEAS F AT W, Srel A Toaifr A w1 farl aram @ sisr IE F GRATAA & SR T R e
fipg famdr was asw TE & g éTst e GRIAT & g, 2w T e g ;A STEIOT I AN & TEESTT & atrer, fipdy
T HEw AE A AT FRUTT & e 1

In case of any loss of goods where the loss occurs in transit from a factory to a warehcuse or 1o another faclory or from one

warehouse to another during lhe course of processing ol ihe goods in a warehouse or in slorage whether in a factory or in a
warehouse

Fr@i= T
@ ar

WA F oy MR OYE W ET %) T e W o & s & TFE T 0T WAl g S seme oqow % we (Rwe) &
S A, ST F aE” @Rl w9t &7 w Trta $ el &1/

In case of iebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufaciure of the goods which are exported to any country or territory outside India.

afe I AeEw W ST fRT faAn STRa & aieT, Aa Mot @ A T e mar g/
In case of goods exported outside India export to Nepal or Bhutan, without payraent of duty.

ufﬁ‘r\aawma:ﬂr&a"ra:&mmma}:ﬁtrmgﬂaa,sﬁ?g'rﬂﬁr‘mwvanrrh‘f‘rtxwwraﬁmmt= s g v ow
e St srgeRr (anfren) & ARt Ve wfaferror (@ 2), 1998 Fr Rt 109 F e Frad 1w ariE ywar Ay q\r ar ag ®
wifyer fao @i g1/

Credit of any duty allowed to be utilized towards payment of excise duly on final products under the provisions of this Act or

the Rules made there under such order is passed by ke Commissioner (Appeals) on or afier, ihe date appointed under Sec.
109 of the Finance (No.2) Act, 1998.

S e & uldar auT Jedr EA-8 A, A il FeET Seuved aew (i) Rt 2001, F frmr 9 & st Rifafdse §,
I IEN & WIGT F 3 AWE W ela 1 oEh WiRe | SUed sdad Fown e dndw @ e anee oo ofimr werwst @ Sieh
=R Wy & Feda U yew PR, 1944 Hr uwr 35-EE & dge | Prdfa e & el & www F i T TR-6 W owfy
worsd @t ORET =gt / .

The above application shall he made in duplicate in Form MNo. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rutes, 2001 within 3 months fror the date on which the order soughi o be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Ordes-in-Appeal. H should also be accompanied by a copy of TR-G Challan
evidencing payment of prescribed fee as prescribed under Seciion 35-EE of CEA, 1944, under hMajor Head of Account.

geriaTor 3mdEs F wrer ferafai@a Tuife aes froereh & swl e )

‘m Tere TR UF WG EUE AT IWH S B @ WA 2004 & PR R Fe i af HOvT TH U N &9 7 e & ar
I 1000 -/ T T A s

The revision apphcauon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One lLac.

afiy 39 T 7 w5 HeT M & mﬂfmr & a1 ucd® He ICAU F v eF F A, awia—"a o I farar @ren wigdrl gW gLy &
g g o 1 Frar 98w @ T & fav gufRify sl FirawTr 3 v wE o AT WA A U Eee Sear srar &1/
In case, if the order covers various numbers of order- in QOriginal, fee for each Q.1.O. should be paid in the aforesaid manner.
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application 1o the Cential Govt. As the case
nay be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

e e oEd wRGA, 1975, F IGUA- F NGEC AT I VNS IR WD W RE 6.50 v a
FOReR YEH T o gar vl /

One copy 7 of application or 0.1.0. as the case may be, and Ihe order of the adjudicaling authounly shall hear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Coul Fee Act, 1975, as amended

dAT e, A FeNE e wd Harey ydienr smaificeer (@ fafl) FeraEd, 1982 0 ofa va eT mefead weTel #
WiERfEer aveT At Grawt 1 3T o1 e sweia R s 1/ » ) o o
Attention is also invited to the rules covering these and cther related matters contained in the Customs. Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.

EzlE L e AT A aﬁgﬂ g @ ddfom cwimem, Taem AR AARAE T & few, seherd) i dTase

ov.in @ &F F¥d B )
\Flilxvrwtlcl:eglgborale detatled and - lalesl provisions relating to filing of appeal to the higher appellate authority. the appellant may

refer to the Departmental website www.chec.gov.n
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:: ORDER IN APPEAL ::

The present. appeal has been filed by M/s. Rolex Ring Pvt. Ltd. (Unit-11),
Goudal Road, Village: Kotharia, Rajkot (hereinafter referred to as “the
Appellant”) against Order-in-Original No. 09/D/AC/2017-18 dated 29.05.2017
(hereinafter referred to as “the impugned order”) passed by Assistant
Commissioner, Central Excise, Division-1, Rajkot (hereinafter referred to as “the

lower adjudicating authority”).

2. The brief facts of the case are that the Appellant availed Cenvat credit
of Service Tax paid on outward transportation of the finished goods during
the period from April, 2016 to November, 2016 allegedly beyond the place
of removal in contravention of Rule 2(l) of Cenvat Credit Rules, 2004
{hereinafter referred to as “the Rules”). Show Cause Notice No. V.84(4)-
71/MP/D/2016-17 dated 06.03.2017 was issued to the Appellant for recovery
of wrongly availed Cenvat credit of Rs. 10,33,589/- under Rule 14 of the Rules
read with Section 11A(1) of the Central Excise Act, 1944 (hereinafter referred to
as ‘the Act’) and interest under Section 11AA of the Act and proposed penalty
under Rule 15 of the Rules read with Section 11AC of the Act. The demand of
recovery of wrongly availed Cenvat credit of Rs. 10,33,589/- was confirmed
along with interest and penalty of Rs. 1,03,359/- was imposed by the lower

adjudicating authority vide the impugned order.

3. Being aggrieved with the impugned order, the Appellant preferred the
present appeal on the grounds that the findings of the adjudicating authority on
“place of removal” is not proper and justified inasmuch as the goods were
cleared on FOR basis and covered under the assessable value; that Hon’ble
Karnataka High Court in the case of Madras Cements Ltd. reported as 2015 (40)
STR 645 has categorically held that if the transaction are FOR basis then sale has
to be considered to have been completed at the doorstep of the customer and
the credit of Service Tax paid on outward transportation of is allowable; that
the goods were exported and therefore the place of removal is port area and
therefore, Cenvat credit is allowable; that the lower adjudicating authority has
also erred in ordering interest and imposing the penalty of Rs. 1,03,359/- on

the grounds mentioned above.
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4, Personal hearing in the matter was attended by Shri Paresh Sheth,
Advocate wherein he reiterated the grounds of appeal and submitted that
documents very clearly establish that the place of removal is port of export and
Cenvat credit of Service Tax paid on Goods Transport Agency is available; that
for other than export is also on FOR basis and hence, Cenvat credit of Service
Tax paid on Goods Transport Agency is allowable as sale is on FOR basis; that no
penalty is imposable for such contentious issue to be decided on legal terms.
No one appeared from the Department, even though Personal Hearing notices

were sent to the jurisdictional Commissionerate.

FINDINGS:-

o

&, I have carefully gone through the facts of the case, the impugned order,
the grounds of appeal and submissions made by the Appellant. The limited issue
to be decided in the present appeal is that whether the impugned order passed
by the adjudicating authority disallowing Cenvat credit of Service Tax of Rs.
10,33,589/- paid on outward transportation of final products, is proper or

otherwise.

4

6. I find that definition of “input service” as provided under Rule 2(l) of

Cenvat Credit Rules, 2004 reads as under:-

“(l) “input service" means any service,-

(i) sed by a provider of taxable service for providing an output
service; or

(ii)  used by the manufacturer, whether directly or indirectly, in
or in relation to the manufacture of final products and
clearance of final products upto the place of removal,

and includes services used in relation to setting up, modernization,
renovation or repairs of a factory, premises of provider of output
service or an office relating to such factory or premises,
advertisement or sales promoticn, market research, storage upto the
place of removal, procurement of inputs, accounting, auditing,
financing, recruitment and quality control, coaching and training,
computer networking, credit rating, share registry, and security,
inward transportation of inputs or capital goods and outward
transportation upto the place of removal;”.

\-;f\

R

6.1 From the above, it is evident that “input service” means any service used
by the manufacturer, whether directly or indirectly, in or in relation to
manufacture of the final products and clearances of final products upto the
place of removal, with the inclusions outward transportation upto the place of

removal. It is, therefore, very clear that as per main clause - the service should
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be used by the manufacturer which has direct or indirect relation with the
manufacture of final products and clearance of final products upto the placé of
removal and also the inclusive clause restricts the outward transportation upto
the place of removal. As per the provisions of Section 4(3)(c) of Central Excise
Act, 1944, “place of removal” means a factory or any other place or premises of
production or manufacture of excisable goods; a warehouse or any other place
of premises wherein the excisable goods have been permitted to be stored
without payment of duty or a depot, premises of a consignment agent or any

other place or premises from where the excisable goods are to be sold.

7. | find that the issue on hand is no more res integra in terms of Hon’ble
Supreme Court judgment dated 01.02.2018 reported as 2018 (9) G.S5.T.L. 337
(S.C.) in the case of Ultratech Cement Ltd reported as 2018-TIOL-42-5C-CX,
which held as under:

“4. As mentioned above, the assessee is involved in packing and clearing
of cement. It is supposed to pay the service tax on the aforesaid services.
At the same time, it is entitled to avail the benefit of Cenval Credit in
respect of any input service tax paid. In the instant case, input service
tax was also paid on the outward transportation of the goods from
factory to the customer’s premises of which the assessee claimed the
credit. The question is as to whether it can be treated as ‘input service'.

5. ‘Input service' is defined in Rule 2(l) of the Rules, 2004 which reads as
under:

“2(l) “input service” means any service:-

(i) Used by a provider of taxable service for providing an cutput seirvices;
or

(ii) Used by the manufacturer, whether directly or indirectly, in or in
relation to the manufacture of final products and clearance of final
products upto the place of removal and includes services used in relation
to setting up, modernization, renovation or repairs of a factory, premises
of provider of output service or an office relating to such factory or
premises, advertisement or sales promotion, market research, storage
upto the place of removal, procurement of inputs, activities relating to
business, such as accounting, auditing, financing recruitment and quality
control, coaching and training, computer networking, credit rating, share
registry, and security, inward transportation of inputs or capital goods
and outward transportation upto the place of removal;”

6. It is an admitted position that the instant case does not fall in sub-
clause (i) and the issue is to be decided on the application of sub-clause
(ii). Reading of the aforesaid provision makes it clear that those services
are included which are used by the manufacturer, whether directly or
indirectly, in or in relation to the manufacture of final products and
clearance of final products ‘upto the place of removal.

7. It may be relevant to point out here that the original definition of
‘input service' contained in Rule 2(1) of the Rules, 2004 used the
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expression ‘from the place of removal'. As per the said definition, service
used by the manufacturer of clearance of final products ‘from the place
of removal’ to the warehouse or customer’s place etc., was exigible for
Cenvat Credit. This stands finally decided in Civil Appeal No. 11710 of
2016 (Commissioner of Central Excise Belgaum v. M/s. Vasavadatta
Cements Ltd.) vide judgment dated January 17, 2018. However, vide
amendment_carried out in the aforesaid Rules in the year 2008, which
became effective from March 1, 2008, the word ‘from’ is replaced by the
word ‘upto’. Thus, it is only ‘upto the place of removal’ that service is
treated as input service. This amendment has changed the entire
scenario. The benefit which was admissible even beyond the place of
removal now gets terminated at the place of removal and doors to the
cenvat credit of input tax paid gets closed at that place. This credit
cannot _travel therefrom. It becomes clear from the bare reading of this
amended Rule, which applies to the period in question that the Goods
Transport Agency service used for the purpose of outward transportation
of goods, i.e. from the factory to customer’s premises, is not covered
within the ambit of Rule 2(l)(i) of Rules, 2004. Whereas the word ‘from’
is_the indicator of starting point, the expression ‘upto’ signifies the
terrninating point, putting. an end to the transport journey. We,
therefore, find that the Adjudicating Authority was right in interpreting
Rule 2(l) in the following manhner:

“.. The input service has been defined to mean any service used
by the manufacturer whether directly or indirectly and also
includes, interalia, services used in relation to inward
transportation of inputs or export goods and outward
transportation upto the place of removal. The two clauses in the
definition of ‘input services' take care to circumscribe input
credit by stating that service used in relation to the clearance
from the place of removal and service used for outward
transportation upto the place of removal are to be treated as
input service. The first clause does not mention transport
service in particular. The second clause restricts transport
service credit upto the place of removal. When these two
clauses are read together, it becomes clear that transport
services credit cannot go beyond transport upto the place of
removal. The two clauses, the one dealing with general
provision and other dealing with a specific item, are not to be
read disjunctively so as to bring about conflict to defeat the
laws' scheme. The purpose of interpretation is to find harmony
and reconciliation among the various provisions. &

15. Credit availability is in regard to ‘inputs’. The credit covers
duty paid on input materials as well as tax paid on services,
used in or in relation to the manufacture of the ‘final product’.
The final products, manufactured by the assessee in their
factory premises and once the final products are fully
manufactured and cleared from the factory premises, the
question of utilization of service does not arise as such services
cannot be considered as used in relation to the manufacture of
the final product. Therefore, extending the credit beyond the
point of removal of the final product on payment of duty would
be contrary to the scheme of Cenvat Credit Rules. The main
clause in the definition states that the service in regard to
which credit of tax is sought, should be used in or in relation to
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clearance of the final products from the place of removal. The
definition of input services should be read as a whole and should
not be fragmented in order to avail ineligible credit. Once the
clearances have taken place, the question of granting input
service stage credit does not arise. Transportation is an entirely
different activity from manufacture and this position remains
settled by the judgment of Honorable Supreme Court in the
cases of Bombay Tyre International 1983 (14) ELT =2002-TIOL-
374-SC-CX-LB, Indian Oxygen Ltd. 1988 (36) ELT 723 SC =2002- .
TIOL-88-SC-CX and Baroda Electric Meters 1997 (94) LLT 13 SC
= 2002-TIOL-96-SC-CX-LB. The post removal transport of
manufactured goods is not an input for the manufacturer.
Similarly, in the case of M/s. Ultratech Cements Ltd. v. CCE,
Bhatnagar 2007 (6) STR 364 (Tri) = 2007-TIOL-429-CESTAT-AHM,
it was held that after the final products are cleared from the
place of removal, there will be no scope of subsequent use of
service to be treated as input. The above observations and views
explain the scope of relevant provisions clearly, correctly and in
accordance with the legal provisions.”

8. The aforesaid order of the Adjudicating Authority was upset by the
Commissioner (Appeals) principally on the ground that the Board in its
Circular dated August 23, 2007 had clarified the definition of ‘place of
removal’ and the three conditions contained therein stood satisfied
insofar as the case of the respondent is concerned, i.e. (i) regarding
ownership of the goods till the delivery of the goods at the purchaser's
door step; (ii) seller bearing the risk of or loss or damage to the goods
during transit to the destination and; (iii) freight charges to be integral
part of the price of the goods. This approach of the Commissioner
(Appeals) has been approved by the CESTAT as well as by the High Court.
This was the main arqument advanced by the learned counsel for the
respondent supporting the judgment of the High Court.

9. We are afraid that the aforesaid approach of the Courts below is
clearly untenable for the following reasons: :

10. In the first instance, it needs to be kept in mind that Board's Circular
dated August 23, 2007 was issued in clarification of the definition of
‘input service' as existed on that date i.e. it related to unamended
definition. -Relevant portion of the said circular is as under:

“ISSUE: Up to what stage a manufacturer/consignor can take credit on
the service tax paid on goods transport by road?

COMMENTS: This issue has been examined in great detail by the CESTAT
in the case of M/s Gujarat Ambuja Cements Ltd. vs CCE, Ludhiana [2007
(6) STR 249 Tri-D] = 2007-TIOL-429-CESTAT-AHM. In this case, CESTAT has
made the following observations:-

“the post sale transport of manufactured goods is not an input for the
manufacturer/consignor. The two clauses in the definition of ‘input
services' take care to circumscribe input credit by stating that service
used in relation to the clearance from the place of removal and service
used for outward transportation upto the place of removal are to be
treated as input service. The first clause does not mention transport
service in particular. The second clause restricts transport service credit
upto the place of removal. When these two clauses are read together, it
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becomes clear that transport service credit cannot go beyond transport
upto the place of removal. The two clauses, the one dealing with general
provision and other dealing with a specific item, are not to be read
disjunctively so as to bring about conflict to defeat the laws' scheme. The
purpose of interpretation is to find harmony and reconciliation among
the various provisions”. Similarly, in the case of M/s Ultratech Cements
Ltd vs CCE Bhavnagar - 2007-TOIL-429-CESTAT-AHM, it was held that
after the final products are cleared from the place of removal, there will
be no scope of subsequent use of service to be treated as input. The
above observations and views explain the scope of the relevant provisions
clearly, . correctly and in accordance with the legal provisions. In
conclusion, a manufacturer / consignor can take credit on the service tax
paid on outward transport of goods up to the place of removal and not
beyond that.

8.2 In this connection, the phrase ‘place of removal needs
determination taking into account the facts of an individual case and the
applicable provisions. The phrase ‘place of removal’ has not been defined
in CENVAT Credit Rules. In terms of sub-rule (t) of rule 2 of the said
rules, if any words or expressions are used in the CENVAT Credit Rules,
2004 and are not defined therein but are defined in the Central Excise
Act, 1944 or the Finance Act, 1994, they shall have the same meaning for
the CENVAT Credit Rules as assigned to them in those Acts. The phrase
‘place of removal’ is defined under section 4 of the Central Excise Act,
1944, It states that,-

“place of removal” means-

(i) a factory or any other place or premises of production or manufacture
of the excisable goods ;

(ii) a warehouse or any other place or premises wherein the excisable
goods have been permitted to be stored without payment of duty ;

(iii) a depot, premises of a consignment agent or any other place or
premises from where the excisable goods are to be sold after their
clearance from the factory;

from where such goods are remcved.” S by

N

It is, therefore, clear that for a manufacturer /consignor, the eligibility
to avail credit of the service tax paid on the transportation during
removal of excisable goods would depend upon the place of removal as
per the definition. In case of a factory gate sale, sale from a non-duty
paid warehouse, or from a duty paid depot (from where the excisable
goods are sold, after their clearance from the factory), the
determination of the ‘place of removal' does not pose much problem.
However, there may be situations where the manufacturer /consignor
may claim that the sale has taken place at the destination point because
in terms of the sale contract /agreement (i) the ownership of goods and
the property in the goods remained with the seller of the goods till the
delivery of the 9vods in acceptable condition to the purchaser at his door
step: (ii) the seller bore the risk of loss of or damage to the goods during
transit to the destination; and (iii) the freight charges were an integral
part of the price of ¢oods. In such cases, the credit of the service tax
paid on the transportation up to such place of sale would be admissible if
it can be established by the claimant of such credit that the sale and the
transfer of property in goods (in terms of the definition as under section
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2 of the Central Excise Act, 1944 as also in terms of the provisions under
the Sale of Goods Act, 1930) occurred at the said place.”

11. As can be seen from the reading of the aforesaid portion of the
circular, the issue was examined after keeping in mind judgments of
CESTAT in Gujarat Ambuja Cement Ltd. and M/s. Ultratech Cement Ltd.
Those judgments, obviously, dealt with unamended Rule 2(l) of Rules,
2004. The three conditions which were mentioned explaining the ‘place
of removal' as defined under Section 4 of the Act, there is no quarrel
upto this stage. However, the important aspect of the matter is that
Cenvat Credit is permissible in respect of ‘input service' and the Circular
relates to the unamended regime. Therefore, it cannot be applied after
amendment in the definition of ‘input service' which brought about a
total change. Now, the definition of ‘place of removal’ and the conditions
which are to be satisfied have to be in the context of ‘upto’ the place of
removal. It is this amendment which has made the entire difference.
That aspect is not dealt with in the said Beard's circular, nor it could be.

12. Secondly, if such a circular is made applicable even in respect of post
amendment cases, it would be violative of Rule 2(l) of Rules, 2004 and
such a situation cannot be countenanced.

13. The upshot of the aforesaid discussion would be to hold that Cenvat
Credit on goods transport agency service availed for transport of goods
from place of removal to buyer's premises was not admissible to the
respondent. Accordingly, this appeal is allowed, judgment of the High
Court is set.aside and the Order-in-Original dated August 22, 2011 of the
Assessing Officer is restored.”

(Emphasis supplied)

8. In view of above legal position held by the Hon’ble Supreme Court, Cenvat
Credit on GTA service for transportation of final products from place of removal
to buyer's premises is not admissible w.e.f 01.03.2008. The period involved in
this case is from April, 2016 to November, 2016 and hence, Cenvat credit of
Service Tax paid on GTA for outward transportation of the finished goods tan’t
be allowed.

9. The Appellant has contended that some of consignments were meant for
export and therefore, Cenvat credit of Service Tax paid on such transactions
should be allowed. On going through the impugned order, as also Para 9 to 10 of
the impugned order discussing defence submission made against the Show Cause
Notice, | find no such contention made by the appellant regarding impugned
Cenvat credit ascribing it transaction of export purpose was not raised before
the lower adjudicating authority. | also find that judgment of the Hon’ble
Supreme Court in the case of Ultratech Cement Ltd. supra do not differentiate
between the domestic Outward transportation and Outward transportation

meant for export of goods. The Hon’ble Supreme Court has unequivocally held
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that with the relevant amendment w.e.f 01.04.2008 in the Rule 2(l) of the
Cenvat Credit Rules, 2004, that the benefit which was admissible even beyond
the place of rémoval before amendment i.e. prior to 01.04.2008 got terminated
at the place of removal w.e.f. 01.04.2008 and doors to Cenvat credit of input
tax paid got closed at the factory gate and Cenvat credit cannot travel

therefrom. | therefore, do not see any merit in the above contention.

10. | ¥ind that there is no case of fraudulent availment of Cenvat credit by the
Appellant as disputed Cenvat credit has been shown by them in their statutory
returns filed with the Department. In my considered view, the issue involved in
this case is of interpretation of availability of Cenvat credit beyond the place of
removal. I, therefore, do not see any reason to uphold penalty imposed upon the
Appellant and hence, penalty imposed is set aside. | rely on the judgment of the
Hon’ble Supreme Court in the case of CCE, Jaipur Vs. Shree Rajasthan Syntex
Ltd. reported as 2015 (318) ELT 626 (SC) having similar set of facts of the case

enalty has been set aside holding as under :-

“4, We may state here that the period involved is November 1996 to July,
2001. Show cause notice in this behalf, as noted above, was issued on 26-
11-2001. The valuation of the excisable goods has to be in terms of Section
4 of the Central Excise Act, 1944. The said Section was amended in the year
2000 which amendment came into effect on 1-7-2000. The legal position
relating to identical sales tax incentives Scheme which would prevail in
view of the unamended provision as well as amended provision, came up for
consideration before this Court in Commissioner of Central Excise, Jaipur-
II'v. Super Syncotex (India Ltd) - 2014 (301) E.L.T. 273 (S.C.). This Court
took the view, afler analysing the provision of Section 4 which provided
prior to the amendment, that the uassessee would be entitled (o claim
deductions towards sales tax from the assessable value and sales tax
incentive which is retained by the assessee namely 75% sales tax amount in
this case. The Court also held that this position changed after the
amendment in Section 4 with effect from 1-7-2000 and in arriving “the
transaction value” the amount of 75% which was retained by the assessee,
will be included. As per the aforesaid decision, the assessee/respondent
herein will not be liable to pay any excise duty on the sales tax amount
which was retained under the Incentive Scheme up to 30th June, 2000.
However, this component of sales tax which was retained by the assessee
after 1-7-2000 shall be includible in arriving at the fransaction value and
sales tax shall be paid thereon.

5. Insofar as the question of extended period of limitation is concerned, we
have gone through the order of the Commissioner and are of the opinion
that he has rightly held that the extended period of limitation as per the
proviso of Section 11A(1) of the Central Excise Act, 1944 would be
applicable in the given circumstances.

6. However, we are of the opinion that in a case like the present one,
where the legal position and interpretation of unamended Section 4 and the
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position affer the amendinent in the said provision with effect from 1-7-2000
was in a fluid state, it would not be appropriate to levy the penally.

7. In the aforesaid circumstances the present appeals are allowed in part
by sustaining the Commissioner’s Order-in-Original passed on 10-3-2003
insofar as it relates to the period from 1-7-2000 to July 2001 but the penally
is set aside. However, there shall be no order as to costs.”

[Emphasis supplied]

11.  In view of above, | reject appeal for allowing Cenvat credit of Service Tax
paid on GTA for transport of goods from factory gate to buyer’s premises, but
allow appeal for setting aside penalty imposed and modify the impugned order

accordingly.

12.  ardieedl qanl gar &y ag ardier 1 fderr 3e0ad ol & Re s 81

12.  The appeal filed by the appellant is disposed off in above terms.
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By R.P.A.D.
To,

M/s. Rolex Ring Pvt. Ltd. (Unit-ll),
Goudal Road,

Village: Kotharia,

Rajkot.

Copy for information and necessary action to : -

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.

The Commissioner, GST & Central Excise, Rajkot.

The Assistant Commissioner, GST & Central Excise, Division-I, Rajkot.
Guard File.
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