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31NT 311u'N{/ 501011 3t101df 3qrsrartl/ St5155ST 3IizlFd, -tzr 3-arx FEw! AtT111, 101F / at1a1di  / a1i1itiflTTl FOOl i 1/tOityr utiB 

a  3111I A T(AE: I 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise I Servica Tax. 

Rajkot I Jamnagar / Gandhidham 

tf 3rc1i & i't i nsr t  tra /Name&Address of the Appellants & Respondent :- 

M/s. Sharrndeep products, 5. Urnalcant pandit Udyognagar Mavdi Plot Rajkot-360002 

935 3lTklr(3T4Yer) A saiSFO 9/li cil(Ad EwIA(AfII oAA A jxao-r yr)5lmiA I vAt3axur A FElT 3S4Ar men 11T a'Fi4I 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority ri the following way. 

(A) AlIlT 11001 ,AEAII 3r4tF Slew TF At11115 SOOcOF e0Trlr(A015u1 A o(A 30001, AEI0 3yrtrl 1r, 3jrllAta.[JT 1944 Ar r4flJ  35B t; 
3111451 FF ¶9rd 31(5135, 1994 At 13153 86 A 3t4 g w(A(A+yr crat 4/i wr tte00 1 

Appeal to Cuslonis, Excise & Service Tax Appellate Tribunal under Section 350 of CEi\, 194't / Under Section 86 of tIre 
Finance Act. 1994 an appeal lies to:- 

(i) nrai(wrrur To-.niwo A *i-aArns s00 FIFA 4AST SEwS, 4xaAtar symrxr rw 00 Attens 3t4/x0ar nsix 00omur At f/isA rI/c. i/sc eniw 11 
2, 3Ew A OTT, 1T )/isAt. Al At sos/i oiAv 1/ 

The special bench of Customs, Excise 8 Service Tax Appellate Tribunal of West Bloclr No. 2, O.K. Puraru, New Delhi in all 
matters relating to classification and valuation. 

(ii) 3x41-d itAxAc 1(a) A aio FE 311/iA A 31r-irdi 00 sit/i sit/iA S/IFT 11001, Al&l's 353511 llSOx 1311 Aciws 3TKlATr ,-aies/i1015u1 
 At r455135  A/i/TI 4/)/i011, , FOAIST ROT, iiir'I/ Sscsr 311flci1 315sc/TolF- 3xo01r, it/i Ar so4 errflv it 

To the West regional benclr of Customs, Excise 8 Service Tax Appellate Tribunal (CESTAT) al, 2a  Floor, Bhaurrrali Birawarr, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 
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3lflp/im onoilIliscrur A 51015 3TtI/pr 11111935 000 A f/illS 400PT 353111 110017 (3o/ior) (/001111 
cp lrqo EA-3 st/i vrrs el/its/i A irA (4/cr srlerr r45v I stA A  ma ens el/il A 
3/fT 001541 0011 crthwi, 0015 5 otixe sir 3sn/i ens, 5 etixe sels sIr 50 4xrcr 00115 rim 39TOT 
sxA 5,000/- np2f  3tnrsti 10,000/- SFT/i 051 1/lelfAl "lJli Slr'O, Al lIlA ShOd 01/il 
541al(Aw5UI At lEFT A 45riam sf3tscr A erm A 14/sit sit siffi/irsen s/is A /14/ strxr 

mon 911 SOrdid, 9/en At FE sricrr A 4/Fr 511)/fE r1ri 514/it53 31/11010.1 esenOatFur 
I/iris 3rT!tsIarurs A'00r 500/- see ml IFloiffyr irmts xem otai 4/sir 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in torrir EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one wlsch at least should be accorrrpanied by a fee ot Rs. 
1,000/- Rs.5000/-, Rs,10,000/- where amount of duty demand/interest/penally/refund is uplo 5 Lac., S Lac to 50 Lac arid 
above 50 Lac respectively in the loris of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bsnk of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accoiriparried by a fee of Rs. 500/-. 

39/1/p/far -arar00rsrur A SOOT 354101, f/Iso 31)11105131, 1994 At 11131 86(l) A 35415/11 4/01.05 (AsIaSOTA, 1994, A ff15151 9(1) A o 
10011/for orrirST.5 A ens c4Aa4/  AstIr sir sr/isa/i ms/i son/is 51117 f/ins 304/IrA 1/toss jrrl'tpn At a4/ 4/ 3515ff ri//i smo A Sr-Now/i 
(300 A 11i t4/i emtlAO At/i or/Ar) 3/A ear/i A A war ens silA s/i  nrs, mA Astrstsr s/fr ax/ar ,xaitsn Al silas 3/A 051110 
sra4arr, 3511cr 5 arm 511 sr/lA oss, 5 ors surly en 50 ram n.ee 1901 srTo1 50 esTer A 311510; 4/ 4/ -osssr: 1000/- raf,  5,000/- 
00/i 315101 10,000/- 005/1 051 1013)1/35 51011 StEw s/fr lIAr SIriSO 05/il (St0't00 IlnO' 911 STr41t4T, A/or jt4frl/ar oa1raa10wur sf/f 111511 A 
axprore. IR-niS A aisi A fTrs/f s/i r/ifftaen Air A lIsts aersr sirs/it /icn114/yr /1  50FF ri0iil 14/alT 511191 sii)/fu I 5ra003or Prir 051 515111101, 
As Al ssi tlrmi A 4/sir en/1v  sr/i e/lXti ax/i4/ao rmran(fywxur At mixer 4/ I earosr 3114/Sr (A 39th) A 1/irs 39AFO-115 
500/- 0051 SEf  ff1r45/i11 lIFE 51511 015Ff 4/511 li 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 1 ribunal Shrall be filed rn 
quadruplicate in Fornr S.T.5 as prescribed under Rule 9)1) ot tire Service Tax Rules, 1994, arid Shall be accompanied try a 
copy of the order appealed against (one of winch shall be certified copy) arid should be accompanied by a fees ot 1/s. 
1000/- wlrere tIre arsiourit of service lax 8 interest clernarrded F penalty levied of Rs. 5 Lakhs or less, Rs.5000/- mfrere the 
amount of service tax 8 interest demanded & penally levied is more tlrarr fiie lakhs hut riot exceeding Rs. Frtty Lakhs, 
Rs.10,000/- wirere the amount of service tax 8 irrterest derrianded F perrally levied is more than lilly Lakirs rupees, in the 
form of crossed bank draft iii favour of tire Assistarr/,jlegisEar of tire bench of nominated Public Sector Bank of lire place 
where the bencir of Tribunal is situated. / ApplicaL/on.raiaei/ir grant of slay shall be acconrpanied by a fee of Rs.500/-. 

011, 2001, A 100sr 6 A 31195)51 ¶Ar/i00 (Ac 
51117, 5151 300111 SlEw Ar 00r ,ui.i s/fr or/si 
50 mritr srsrs A 31100; /f  011 malr: 1,000!-

ur StaN-rio 331001 fir/to/far 
sri/il )tAi llt SISOT irrtiu f/tmrr 511111 511)/fIT I 

Al 15101 (AOl /1 I 3553101 3n4/lr (s/iT 34/9/5) A 



(vi) 

(D) 

(i) ¶3tyyr 31 ti 1994 rr colT 86 ir 5rrcrrTr3fr (2) 'sri (2A) 3ri9Tf c) r ri4 3rif1sr, niv -iaie), 1994, 1 ¶l4  9(2) i 
9(2A) r  )0ttñftyr vu S.T.-7 ifil arr rft~i rim mitt srrsr 3llria-d, ifrstsr i -vic ttsrm 315t51 3fT5tTr (31t)itr), ifrirsr a-vic Iritait 
Icriul Ft)dlll 3T[ifTr t iTfifZtT 4eid 'liT (3xT3T l 13111 cT) ifOlci fts?r riT(v) 31)T 3lTsr'Fyr z,cn&i 'lieie. 30-T'llT 3isritT axie*rt 
a-'i tt,v4 iOi'li, 'l 3ttrliflar -oiot10v- tai tt 31Tifztsr ria .i  rrir 1iftr if aeif 3ttnr '0r u)i t +i,i itmifk 6lsft I 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shalt be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shalt be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Centrat Excise/ Service Tax 

to file the appeal before the Appetisie Tribunal. 

(U) IfiTti tir-w, i11x9(tar i-we. 'ilcw 'sir ieiwr 31'1cifO riltiTTuT (ifmifm) if it1i 3xtlitT Ux ulTiTtif 3 ifliliffsr i,-xie. triRi 3l11irtT 1944 cFi 
c-tm 35tm ifx 31ol)m, i tt (UwOci 3r)Ttflna, 1994 tt '-HIT 83 ifx 3srrtT I1ni'li 5% ell'l 5% 'dT , srr 31Ttr t c 

s 3TtfITr em1t n ir'crie. 1r11'r/ipii   /tc 10 cdixtyr (10%), mar ai'l 031 ia1lsrr IUctl1~,d , nrr armjsn, arm Urn-er irri'txlT 
fUcii%d , itt STarStIT flIRT iu, mnr% r m c-tilT 'lr 3srr5%r mao fUr at5% arrefi 35%fiftm ifsr ritfUr sm 3I1fTiF 'r 

i - rie. '1111111 rim i)niai UI 3isr "cit 14115 SilT 11c'tc" Ur flIRT nrtf8ret 

(i) I-tilT 11 UI UI 3ld)d 4'J1 

(ii) tIRT 55511 '(Ii iifi Si): ted 

(iii) 5%rifz dci uiITif UI (615551 6 UI sfsr%er Usr i'ec 

- mnrtf vr tt m c-mT UI c-nattier fltsryfrnr (m 2) 35%5%6rerrr 2014 UI in UI fUr5% 3t if%wi% UI 'lji8T f%riiitthxr 
TW 30n- 351f151 clii m 

For an appeat to he filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1904, an appeal against this order shall tie before the Tribunal 
on payment of 10% ot the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise end Service Tax, Duty Demanded" shall include 

(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 
- provided farther that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

SIc-tm eat 5% iiUrmur ili*gm 
Revision application to Government of India: 
511 31T%11 4lr qatUreror tillcei )1)flUd mc'U 61', Uctflm cue. ntit 310%rsrsr, 1994 'fIr ttl'rr 35EE UI ic-sum qucit UI 311155% 31551 

ci Sild cueiu r151'Stolur iti/triar ifittif, fIrma aa ci 'I, 115131n- fUitma, suIt irfIrrer, sf3/ti cUic xrear, icon- outs). it 1%itsfh- 110001, 5% 
jUrist ii,ui cii)cil / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit. Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

 UI flIRfi ,1'p'lie Ui suistUr UI, arfl citeic flIrt ci'r st/f (5%/fr 'eiiai, UI i/irS a UI cucsisuc UI tffsrsr sti (5%/I 3aar Simlouir sir 

fUrs fUrs/I rim i/act UI % tiers sco rsuiosc UI )ai -r, SIT (5%/U miti ars UI sri SImilar UI ouic UI ouuu-wa'i UI if/Ussr, (61st itctsai  sri 
(5%/f 3/itt UI tic Ui 1c4esiu Ur artist slIt! 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

(ii) Sister UI riim flIrT/I airs art itt fUIviUrr sri 5% s-itt UI fUfl4siIct sir ',i'crsrd mT/f SacS 151 Sr/U SI): Ui5%lsi ic-cute. 'rttF UI mm (fr/tm) UI 
TIT5Tiir sir, aft snier UI anst 15%/I ni art ttr 5% 14m5% 'fir stalI ift / 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

(iii) 'cUe. '.c-'lie. 51541 itT t45ldi{ f5%ii )61SIT tltiri UI cii51i, IrriTiS 511 ti 5% Juicu (5%/fit-  fUrstT site ifi / 
In case of goods exported outside India export to Nepal or Bhulan. without payment of ditty. 

(iv) TI/tURT irstie. UI 3c-4ie.d lUte' UI SI'siitlIT UI fIrm aft 8fU  Ui/far uiifkrf61srsi oaf mt fUfi/ma c-rttlsit UI cuirsu cute 'fIr s4 if 3/li ft/i 
ittifnr aft 31555RT (3rifIR) UI e,niit I/fit'S f2cic (Sr. 2), 1098 5% tilt-S 109 UI e,nuat 16rztir ifil ar): t'ir/firr 3i5mT cinifUff rt sir me. UI 
'rifler flIrts 'ru Ui' 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
tIle Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act. 1998. 

(v) 's0cri 31/iRT 5% rfr cu/mit curs luivisi EA-8 UI, a/f 'fir /tte%lsr ac-stied nt,'s' (31/fm) (ssjuiarU, 2001, UI (6ltju 9 UI 311155% 141/t"e if, 
531 315/fIr UI u-/tcur UI 3 sui  UI ic-us/i 5% ,dicli ,tifi5 I 345,5 31/iRT U, 5155 aja SIT/fIr 55 31/fIT'S 315/fIr 'fir 6r '511/cIT sIc-usc 5% its/U 
-at(/fvl mint  /f Uratfriu a-cuie. sic-it 31t15%raf, 1944 5% 'itt-i 35-EE UI ccu fOrsttfler srssr 'fit maisraft UI snarr UI c-/la 'it TR-6 'fit of/f 
uc-is,.i i/ti SIT/fT oiful / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the dale on which the order sought to be appealed against is communicated and shalt be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

4551/lIT ills/ST UI m's -u/tIli,i fIrtofter nr 5% ite.uusf 5% ant vilIfy I 
,sHIuiciscut'liTTlT4151t55I551lalii51q6I51t11t200/-itrtl7rlluiifll5tr tiv35%U ritusirc/iUI,rsiie.i/frt'fr 
SiIUI 1000 -/ iti SISRITIT f/flaIr 'cliv I 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs, 1000/- where the amount involved is more than Rupees One Lac. 

st/i rsr 3ff/fIr UI it/f out iti/fnif 'iii mm/u if at c-u-/tm s'i,/fi 315/fir UI Olci I5w stir 5'ST5T51, i'lccrc1  stT UI I/frill mci its/i/fl  551 IRSi UI 
3/Ic- s/f 5% fUPSIT 'I/fr itis) UI ecu UI f/fm risrtfteifUr 3113/urn xrznl2rmrur ml rim sri/ni sir Ui/fly cavrr 5% rim 3ITIrZ55T f/frstr mni if I / 
In c/tse, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. t lakh fee of Rx. 100/- for each. 

srn.tT11IflI/fST ,-sii'ce,.un c-ram irfkul5%rss, 1975, Ui 31cirrft-1 UI 31315511 st-er 315/fir rim mac-mit 315/tm 5% rIte 'it /6-sc-tIller 6.50 sIte) stir 
,-iti'cik"id-i c-masr fl1e. ,'isui fIxrr rn/cit / 
One copy of application or 0.1.0. as the case may be, and the order of ihe adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

sltslr Irema, 8'-/fi'ci ic-'iic, tic-it RT 3/users isc/Ii/rr s'rrrrrffl'csiiui (ittU 14117) CusiiucIi, 1982 UI f3/ii' nsf tiar UIeUrc-rer suisuc'/t 5% 
tfit/i,i sir/i 55114 licij3/ 'f/f 3/fT 5/5 L'ztTai 31T'lrf5% f/fIrST 511551 ifI / 
Attention is also invited to the rules covering these and other, relaced matters contained in the Customs, Excise and Service 
P,ppellate Tribunal (Procedure) Rules, 1982. 

mm 3/rel'l'nr cutlfTrstrrfi 5% 315(511 e.tf/tics s3/ UI irsi/tar nii'lm. (3/s-cut 3/ti ci4fitc1 riivtmiaft UI f/fm, 3cv1nitc/f (Irasa/Ivir /tesii'Sc 
www.cbec.gov.in  st/f /titr -imdU if I 
For lie elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to ihe Departmental websile www.cbec.gov  in 

(C) 
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:: ORDER IN APPEAL::  

M/s. Shramdeep Products, 5, Urnakant Pandit Udyog Nagar, Mavdi Plot, 

Rajkot (hereinafter referred to as Appellant') have filed appeal against Order-in-

Original No. 01/ADC/RKC/2017-18 dated 16.05.2017 (hereinafter referred to as 

'the impugned order') passed by the Additional Commissioner, Central E)(cise & 

Customs, Rajkot (hereinafter referred to as 'the lower adjudicating authority'). 

2. Present proceedings have arisen due to Final Order No. 

A/2538NVZB/AH D/2007 & Mu O25IWZB/AH D/2007 dated 27.09.2007 passed by 

the Hon'ble CESTAT, Ahmedabad in deciding application filed against OIA 

No.1098/ 2001/ COMMR(A)/RAJ dated 29.11.2001 passed by the then 

Commissioner (Appeals), Rajkot whereby the case was remanded back to the 

lower adjudicating authority. 

2.1 The brief facts of the case are that the Appellant was availing SSI 

exemption in terms of Notification No. 1/93-CE as amended, Notification No. 

16/97-CE and Notification No. 8/98-CE and was engaged in the manufacturing of 

the finished goods. Shri Manjibhai V. Chauhan, Proprietor of the Appellant, in his 

statement dated 03.01.2000 stated that he was one of the partners in M/s. 

Shramdeep Industries, Rajkot before 1996; that they had filed declaration under 

Notification No. 13/92-CE for F.Y. 1998-99; that they were using different brand 

names on their products such as 'Priya' for lathe machine, 'Pooja' for Air blower 

and burner, 'Leader' for polisher and grinder; that the brand name 'Priya' was 

being used by M/s. Shramdeep Industries, Rajkot when he was partner in the 

said firm; that they were not using the brand name 'Priya' on their products 

except for Lathe Machines manufactured by them. The Show Cause Notice 

alleged that the Appellant was using brand name 'Priya' of another unit i.e. M/s. 

Shramdeep Industries, Rajkot and therefore, they were not entitled for the 

benefit of SSI exemption in terms of Notification No. 1/93-CE, as amended. The 

demand made vide Show cause notice dated 07.06.2000 was confirmed by the 

Additional Commissioner, Central Excise, Rajkot vide Order-in-Original No. 

127/Addl.Commr/2000 dated 30.11.2000 ordering confiscation of the goods 

under Rule 173Q(1) of the Central Excise Rules 1944 (hereinafter referred to as 

"the Rules") and confirmed demand of Rs.2,41 207/- under Section 1 1A(1) of the 

Central Excise Act, 1944 (hereinafter referred to as "the Act") along with interest 

under Section 1 lAB of the Act and also imposed penalty of Rs. 2,41 207/- under 

Section 11AC of the Act and also of Rs. 1,75,000/- under Rule 173Q(1) of the 

Rules. Aggrieved with the aforesaid 010 dated 30.11.2000, the Appellant had 
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preferred appeal before Commissioner (Appeals), Central Excise, Rajkot who 

decided the appeal vide Order-in-Appeal No. 1098/2001/Comm(A)/RAJ dated 

29.11.2001 upholding Order-in-Original dated 30.11.2000. 

2.2 Aggrieved with Order-in-Appeal dated 29.11.2001 the Appellant had 

preferred appeal before the Hon'ble CESTAT, which vide Order No. 

A/25381WZB/AHD/2007 & M/1O25IWZB/AHD/2007 dated 27.09.2007 decided 

the appeal and remanded the case back to the original adjudicating authority 

holding as under :- 

"Ld. Advocate Shri P. V. Sheth appearing for the appellant is not 
disputing the use of brand name "Priya" on the goods manufactured 
by them which belongs to others and thus disentilement of he 
assessee to the benefit of Notification No. 1/93. However, he 
submits that the demand in question is barred by limitation inasmuch 
as show cause notice dt. 7/6/2000 was issued for the period from 
8/4/1996 to 24/12/1999. He submits that they had filed declaration  
dl. 15/10/1996, though he fairly agrees that the use of brand name 
was not disclosed in the said declaration. He further agrees that the 
plea of limitation was never raised either before the original 
Adjudicating Authority or before Commissioner(Appeals). 

2  

3. Countering the arguments, Id. SDR submits that the appellant 
have not disclosed the use of brand name 'Priya' in the declaration 
filed by them on 15.10.1996, has to be held guilty of suppression. In 
any case, he submits that the said plea was not raised before the 
authorities and as such does not stand considered by them, for 
which purpose matter may be remanded. 

4. In view of the fact plea of limitation was not considered, for the 
obvious of not having been raised, we set aside the impuqned order 
and remand the matter to the oriqinal Adjudicating Authority for 
consideration of the demand being barred by limitation, after 
examining the declaration filed by the appellant....... 

[Emphasis supplied] 

2.3 The lower adjudicating authority in de-novo proceedings, after 10 years of 

the remand order, imposed redemption fine of Rs. 25,000/-, confirmed Central 

Excise duty of Rs. 2,41,207/- under section 1 1A of the Act, ordered to pay 

interest under Section 11AB of the Act, imposed penalty of Rs.2,41 ,207/- under 

Section 11AC of the Act and penalty of Rs.1,75,000/- under Rule 1730(1) of the 

Rules. 

3. Being aggrieved with the impugned order, the Appellant has now again 

preferred appeal, inter atia, contending that the tower adjudicating authority 

has erred in confirming demand of duty ignoring the direction given by the 

Hon'bte CESTAT vide Order dated 27.09.2007; that the tower adjudicating 
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authority has erred in holding that non-declaration of brand name in the 

declaration form is suppression of fact, inasmuch as the proforma of the 

declaration does not prescribe such condition and therefore, the findings of the 

lower adjudicating authority are erroneous; that the disputed brand name 

belonged to the family and therefore, the Appellant could also be treated as 

owner of the brand name and therefore, the exemption from duty claimed by 

the Appellant was allowable; that the Department has not produced any 

evidence to prove that the Appellant is now the owner of the disputed brand 

name and therefore, the proceedings are required to be dropped; that the 

disputed brand name "Priya" is not the brand name of M/s. Shramdeep 

Industries for the product Lathe machine; that MIs. Shramdeep Industries were 

not using brand name "Priya" on its product, lathe machine; that the lower 

adjudicating authority has erred in imposing penalty of Rs. 1,75,000/- under 

the provisions of Rule 173Q(1) of the Act, inasmuch as the 

Commissioner(Appeals) vide his order dated 29.11.2001 had already set aside 

penalty imposed under Rule 173Q(1) of the Rules and this issue was not a part 

of the proceedings remanded by the Hori'ble CESTAT. 

4. Personal hearing in the matter was attended by Shri Paresh Sheth, 

Advocate who reiterated grounds of appeal and submitted that the the 

impugned order has been passed in de novo proceedings as per Hon'ble 

CESTAT's order dated 27.09.2007; that the demand notice is time barred as 

they has filed declaration and the declaration had no column to describe 

trade/brand name; that Department has failed to substantiate that brand name 

belonged to someone else; that they have not suppressed any thing which was 

required to be declared; that the form and schedule of declaration under 

Notification No. 13/93-CE(NT) dated 14.03.1992 had no column which they had 

violated; that Hon'ble Supreme Court in case of Pahwa Chemicals Pvt. Ltd. 

reported as 2005 (189) ELT 257(SC) had held no suppression if not requiring to 

declare; that Hon'ble CESTAT in Jamal Bakery reported as 2016(339) ELT 1604 

(Tri-Mumbal) has also held so and Flon'ble Supreme Court in E3halla Enterpreise 

reported as 2004 (173) ELI 225 (SC) Para 6 & 7 that in such cases no penalty is 

imposable under Section 11AC and (or Rule 173Q) and hence, both penalties 

need to be set aside; that their appeal needs to be allowed in view of above 

facts and legal position. No one appeared from the Department even though 

Personal Hearing notices were sent to the Commissionerate. 
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FINDINGS:- 

5. I have carefully gone through the facts of the case, the impugned order, 

Appeal memorandum, as well as oral and written submissions made by the 

appellant. The issue to be decided in the present appeals is as to whether the 

Appellant affixing other's brand name "Priya" is eligible for the benefit of 

value based SSI exemption Notification or not and whether penalty imposed on 

Appellant is correct or not. 

6. The Appellant has contended that the demand is time barred as they 

had filed declaration and the declaration had no column to describe brand 

name in the form and schedule of Declaration required to be filed under 

Notification No. 13/93CE(NT) dated 14.03.1992. In support of their contention 

the Appellant relied upon the judgment of Hon'ble Supreme Court in case of 

Pahwa Chemicals Pvt. Ltd. supra wherein in had been held that no 

suppression if not requiring to declare. The Appellant also relied upon the 

cases of Hon'ble CESTAT in Jamal Bakery supra and Bhalla Enterprise supra to 

contend that in such cases no penalty is imposable under Section 11AC and 

under Rule 173Q and hence, both penalties need to be set aside. 

6.1 I find that Hon'ble Madras High Court in the case of Micro Chern Products 

(India) Pvt Ltd. reported as 2017(355)ELT45(Mad) has held as under 

"3. 1 The assessee, at the relevant point in time, manufactured chemicals 
for use in printing and photographic industry. In respect of the sale of its 
goods, it used the brand name "Micro", which was, admittedly, also the 
brand name of another family/sister concern, by the name, Micro Plates 
Private Limited (in short, "MPPL").  As would be evident from the cause 
title, the assessee's name is Micro Chem Products (India) Pvt. Ltd. (in 
short, "M CPPL").

(\ \N 

3.2 Since, the assessee had been claiming exemption from excise duty, as 
it was a Small Scale Industrial Unit (in short, "SSI Unit"), it did not, as it 
appears, cet itself reqistered with the Central Excise Authorities.  The 
assessee's claim is that, since, its clearances were, always, below the sum 
of Rs. 30.00 lakhs, there is no need to register itself with the Central 
Excise Authorities. 

3.3 The record shows that the Central Excise Authorities qot wind of the 
fact that the assessee had been clearinq its qoods under the brand name  
"Micro", which also the brand name that was beinq used by its 
family/sister concern, i. e., MPPL.  Accordingly, a Show Cause Notice dated 
8-11-2000 (in short, the "SCN") was served on the assessee. 

3.4 Via the said SCN, it was proposed to deny the assessee, the 
exemption from excise duty, it enjoyed being an SSI Unit, by virtue of the 
various Notifications, issued from time to time, i.e., Notification No. 
7/97-C.E., dated 1-3-1997; Notification No. 16/97-C.E., dated 1-4-1997; 
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Notification No. 8/98-C.E., dated 2-6-1998; Notification No. 8/99-C.E., 
dated 28-2-1999 and Notification No. 8/2000-C.E., dated 1-3-2000 
(hereafter collectively referred to as 'Notifications'). 

Accordingly, the SCN proposed the following :- 

(i) to levy duty, in the sum of Rs. 4,19,575/-, for the period, 
spanning between June, 1997 and 25- 10-2000;  

(ii) to levy penalty under Section 1 1AC of the Central Excise Act, 
1944 (in short, 'the 1944 Act'). 

3.5 In respect of the said SCN, a reply dated 5-1-2001 was filed by the 
assessee, pursuant to which, the Order-in-Original dated 31-10-2000 (sic 
31-10-2001), was passed by the Adjudicating Authority. 

3.6 As indicated at the outset, the Order-in-Original, was in favour of 
the assessee, and, hence, proceedings initiated via the aforementioned 
SCN were dropped. 

3.7 The Revenue, being aggrieved, had preferred an appeal against the 
Order-in-Original dated 31-10-2001. The appeal met with the same fate. 
The First Appellate Authority, i.e., Commissioner of Central Excise 
(Appeals) vide order dated 7-11-2003, sustained the Order-in-Original and 
dismissed the Revenue's appeal. 

13. Therefore, what emanates from the facts obtaining in the present 
case is that, there was a non-disclosure of information by the Assessee. 
The Assessee has taken a stand that, since, it was always below the 
monetary limit fixed for clearances qua SSI Units, it never had an occasion 
to make any disclosure via a classification  list. 

13. 1 In our view, this cannot be construed as suppression of fact, within 
the meaning of Section 11A(1) of the 1944 Act. Mere non-disclosure of 
facts, in such like circumstances, cannot constitute suppression of facts. 
Given the way the Section is framed, the expression "suppression of fact", 
appears in the company of words and expressions, such as, fraud, 
collusion, wilful misstatement. Therefore, the expression "suppression of 
facts", has to take colour from .the words whose company, it appears in. A 
mere non-disclosure of in formation, when there is no obligation in law to 
furnish the same, will not amount to, in our opinion, fraud or collusion or 
even, wilful misstatement and, hence, trigger the extended period of 
limitation [See Collector of Central Excise, Hyderabad v. MIs. Chemphar 
Drugs and Liniments, Hyderabad - 1989 (40) E.L.T. 276 (S.C.); Padmini 
Products v. Collector of C. Ex. - 1989 (43) E.L.T. 195 (S.C.) and Pushpam 
Pharmaceuticals Company v. Collector of Central Excise, Bombay - 1995 
(78) E.L.T. 401 (S.C.)]. 

13.2 In view of the aforesaid conclusion, we are inclined to agree with 
the counsel for the assessee that the Tribunal erred in not examining this 
aspect of the matter, which, clearly, emanated from the record. 

13.3 The Tribunal, in our opinion, wrongly rejected the cross objections 
filed by the assessee on the issue of limitation. 

14. Havin' reqard to the fore qoin decision, the impugned judqment and 
order of the Tribunal is set aside. The question of law, as framed, is 
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answered in favour of the assessee and against the Revenue. 

14. 1 Havinq been said so, as indicated by the (earned counsel for the 
Assessee, the Revenue would be entitled to recover duty for the period six 
(6) months prior to the date of issuance of the SCN, i.e., dated 8-11-2000, 
albeit, in accordance with law. 

14.2 Therefore,  since, the extended period of limitation is not 
applicable, in our view, the Revenue would also not be entitled to levi! 
penalty under Section 11AC of the 1944 Act, save and except, demand 
duty, for a period of six (6) months, prior to the date of Show Cause 
Notice." 

{Emphasis supplied] 

6.1.1 In the above case involving similar set of facts and circumstances, the 

Hon'ble Madras High court has held in favour of the assessee that being an 551 

unit if the usage of brand name is not disclosed it cannot be held that the 

assessee had suppressed the facts so as to invoke the extended period of 

demand. 

6.2 I find that the above judgment of Hon'ble Madras High Court is squarely 

applicable to the case on hand. Since, the Appellant was also SSI unit, it was 

not obligatory for them to have disclosed the usage of brand name. The 

Department cannot insist upon the Appellant to do something what is not 

required as per law. I, therefore, allow the appeal of the Appellant on the 

grounds of limitation. The Department is allowed to recover Central Excise 

duty falling within normal period of one year only, as it existed then after 

amendment of Section hA w.e.f. 15.05.2000. Since Show Cause Notice was 

issued on 07.06.2000, the demand can be confirmed for the period from May, 

1999 onwards and not prior to that. As a natural consequence interest on 

Central Excise duty payable for the period from May, 1999 to December, 1999 

would also be payable. 
1 
:[ 

7. The goods bearing brand name were seized under Panchnama 

proceedings dated 03.01.2000 and show cause notice had been issued on 

07.06.2000 within 6 months of seizure of the goods and it is admitted and 

undisputed position that the Appellant was affixing others brand name on their 

products and hence, confiscation of the excisable goods valued at Rs. 

1,30,000/- is correct, legal and proper, since the seized goods were released 

provisionally on payment of Rs. 25,000/-, imposition of redemption fine of Rs. 

25,000/- in lieu of confiscation of goods is also correct and proper. 
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8. I find that penalty under Rule 173Q(1) of the then Central Excise Rules, 

1944 had already been set aside by the then Commissioner(Appeals), Rajkot 

vide Order-in-Appeal No. No. 1098/2001/Commr(A)/Raj dated 29.11.2001 vide 

page 9 of the said Order-in-Appeal observing as under :- 

"Apropos, the imposition of concurrent penalty, under Rule 173-Q and 

Section 1 1AC, the appellants have pleaded that the same cannot be 

imposed in conjunction. I do find merit in the above argument of the  

appellants and ipso facto I set aside the penalty imposed on the 

appellants under Rule 173-Q(1) of the Central Excise Rules, 1944.  

Besides, it is also well settled legal position that both aforesaid 

unitive measures cannot be clam.ed concurrentl  

In view of the above deliberations and findings, I dismiss the 

appeal of the appellants lock, stock and barrel excepting the 

modification directed in the penalty portion in the preceeding para." 

[Emphasis supplied] 

8.1 Thus, penalty under erstwhile Rule 173Qof the Central Excise RuLes, 1944 

had already been set aside by the then Commissioner(Appeals) way back in 

2001 and the department did not file appeal against this part of the order and 

hence, setting aside penalty under Rule 173Q(1) had become final, and 

therefore, penalty in the impugned order consequent to remand is illegal, 

without justification and beyond the scope of remand proceedings. Hence, I 

have no option but to set aside the penalty imposed under Rule 173Q under 

the impugned order. 

9. Regarding penalty imposed under Section 11AC of the Act, I find that 

the issue involved is interpretation of law and there are divergent views, even 

contradictory judgments on both sides. Looking to the facts and circumstance 

of the case, I hold that no penalty is required to be imposed against the 

Appellant under Section 11AC of the Act, especially when there is no evidence 

of suppression of facts. Thus, penalty of Rs. 2,42,207/- imposed under Section 

11AC of the Act on the Appellant is set aside. 

10. In view of above, I uphold the demand for normal period, along with 

interest and also uphold confiscation of the goods and imposition of 

redemption fine, but set aside demand for extended period and penalties 

imposed vide the impugned order. 
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11. 

11. The appeal filed by the appellant is disposed of in above terms. 

1 VNf .  
\J  

(iiiñ1!f) 

3Id (3rtfir) 

BY R.P.A.D. 
To, 
M/s. Shramdeep Products, 
5, Umakant Pandit Udyog Nagar, 
Mavdi Plot, 
Rajkot. 

Copy for information and necessary action to :- 

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 
Ahmedabad for his information please. 

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot. 
3. The Additional Commissioner, GST & Central Excise, Rajkot 

Commissionerate, Rajkot. 
4.,Jhe Assistant Commissioner, GST & Central Excise, Div-I, Rajkot. 
.' GuardFile. 
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